Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


[ilBBASy 


I 


1 


Vol.  51  —  Tenneasee 
K«porU.  (4 Baxter.) 


4b  10 

6L  147 

12L  43a 


4b  216 
6L  257 
8L  4«3 
4pilK4 


4b  19 
8L  461 

4b  4i< 
lOL  176 
liL  3S«J 


4d  1^7 
16L  :>:]8 


4d  "JliH 
UL    6H 


4  b  5^9 
2L  203 
3L206 
6L  61 
7L  197 
9L  52S 

1     4b  5-|() 
«L  TfxS 


Ipi  70 

4b  rx)t 

40     57 

7L  4j<5 

6L  728 

4b  \\\^ 
9L  4.'<9 

4b  f>r.r) 

4b    70 

lOL  f)7r> 

CL  1L*6 

4b  311 
3pi  41 

6L  171 

4  b  ■)71 
3pi    13 

4b    7S 

4b  :i)4 
15L  157 

7L  40:> 

4b  r.79 
4L  4:6 

4d    81 

4o  3:»7 

3pi  36,    aL  'J;6<S 


4D     K\ 
lOL  491 

4b    cS8 
8b  Wi 


4o  36} 
lp:4:W 


4b 

99 

7L 

247 

4b 

169 

4L  403 

6L 

9r> 

4  b  37H 
lOL  6-J2 


4  b  389 
6L  142 


4b  1-4 
12L  5.35 
]2L  552 


4b  395 
12L  607 


4b  4->6 
Ipi 551 


4  b  r>,S7 
12L    U5 

4d  m) 
ML  566 


4b  1H6 
lOL  664 


4b  440 

4b  210    llL    71 
CL  455 


An  4r)8 

4b  213'  14L   117 
2L  187(     Ipi  186 


4b  \ir^l\  40  476 
8L  111,  4L  418 
IIL    89' 


- 4b  491 

•lb  23.';  4L52<1 

9L  551  iiL  5f^i 

I  12L    27 


4d  2.3SJ 

in    Sr    4b  497 
^^^    ^1      9L  165 


4  b  243 
7L  457 


Cjpjright.  1891,  bj  Prank  8hep- 

ard,  Chicago.    (Patant 

applied  for.) 


/ 


/ 


^^ 


t 


^ 


) 


■i 


I  ^  6 


/ 
/ 

/ 


OF  CASES 


ARGUED  AND  DETERMINED 


IN   THE 


I  SUPREME  COURT  OF  TENNESSEE, 

MIDDLE   DIVISION, 

AT  THE  DECEMBER  TERM, 


ASSISTANT   REPORTER. 


/ 


VOLUME    IV. 


NASHVILLE : 
Tavel,  Eastman  and  Howell, 

1879. 


► 


Entered  according  to  Act  of  CongFesB,  in  the  year  1879,  by 
BENJAMIN  J.    LEA, 
In  the  office  of  the  LdbrariBn  of  Oongress,  at  Washington. 


^yC^, 


■^¥,''frf 


JUDGES    OF     THE    SUPREME     COURl 

OF  TENNESSEE. 


8TATB  AT  lABOE. 

JAMES  W.  DEADERICK,  Ch.    J., 
PETER    TURNEY. 

EASTERN  DIVI8I0II. 

ROBERT  McFARLAND. 

MIDBLE  DIVISION. 

WILLIAM  F.  COOPER. 

WI8TEHN  DIVISION. 

THOMAS   J.    FREEMAN. 


ATTOBNET  QENERAI., 

BENJAMIN    J.    LEA, 

BBOWNSVILrX,  TENN. 
ASSISTANT  KEPORTEB, 

JERE    BAXTER. 

NASHVILLE,   TENN. 


CLERKS     OF     THE    SUPREME    COURT 

OF  TENNESSEE. 


J.  F.  DEADERICK, Knoxviixe. 

W  N  COWDEN,  Nashville. 

JOHN  H.  FREEMAN, Jackson. 

(Ill) 


CHANCELLORS 


OF   TENNESSEE. 


H.  C.  Smith.  1st  Dist Elizabethton. 

W.  B.  Staley,  2d     "    KiDgston. 

W.  M.  Bradford,  3d    "    Athens. 

John  W.  Burton,!  4th   '^    Murfreesboro. 

W.G.Crowley,  6th   "    Smithville. 

George  E.  Sea Y,  6th  "    Gallatin. 

A.  G.  Merritt,  7tb    "    Nashville. 

W.  S.  Fleming,  8th    "     Columbia. 

G.  H.  Nixon,  9th  "     ..., Lawrenceburg. 

H.  J.  Livingston,  10th   "     Brownsville. 

J.  SoMERS,  11th  "    Dresden. 

W.  W.  McDowell,*  12th  "    Memphis. 

H.  W.  McCoRRY,  Common  Law  and  Chancery 

Court  of  Madison  County Jackson. 

•Appointed  to  fill  the  vacancy  occasioned  by  the  death  of  Charles  Kor- 
trecht,  of  Memphis,  who  was  elected  in  AugURt,  1878,  and  died  shortly 
afterward  of  yellow  fever. 

tAppointed  to  fill  the  vacancy  occasioned  by  the  resignation  of  A.  S. 
Marks. 


(IV) 


CIRCUIT    JUDGES 


OP  TENNESSEE. 


Newton  Hackeb,  Ist  Circuit, .Jonesboro. 

J.  G.  Rose,  2c1  "  Morristown. 

S,  A.  RoGEBS,  3d  "  Loudon. 

D.  C.  Trewhit  4th  "  Chattanooga. 

N.  W.  McCoNNELL,  5th  "  Hartsville. 

J.  J.  Williams,  6th  "  Winchester. 

Robert  Cantrell,  7th  "  Lebanon. 

Frank  T.  Reid,  8th  "  Nashville. 

Wm.  S.  McLemore,  9th  "  Franklin. 

J.  C.  Stark,  10th  "  Springfield. 

T.  P.  Bateman,  11th  "  Savannah. 

S.  B.  Ayres,  12th  "  Dresden. 

John  T.  Carthel,  13th  "  Trenton. 

T.  J.  Flippin,  14th  "  Somerville. 

J.  O.  Pearce,  15th  "  Memphis. 

D.  K.  Young,  16th  "  Clinton. 

M.  L.  Hall,  Criminal  Court  of  Knox, Knoxville. 

J.  M.  QuARLES,  Criminal  Court  of  Davidson 

and  Rutherford, Edgefield. 

C.  W.  Tyler,  Criminal  Ct.  of  Montgomery,... Clarksville. 

J.  E.  R.  Ray,*  Criminal  Court  of  Shelby, Memphis. 

T.  D.  Eldridge,  Probate  Court  of  Shelby, Memphis. 

^Appointed  to  fill  the  vacancy  occasioned  by  the  death  of  P.  T.  Scrugge, 
who  waa  elected  in  August,  1878,  and  died  shortly  afterward. 

(V) 


ATTORNEYS  GENERAL 


OF  TENNESSEE. 

John  Fain, 

4 

1st  Circuit, 

.     .     .    Blountsville. 

Allen  S.  Tait, 

2d 

It 

.     .     .     .      Rutledge. 

M.    L.   McCoNNELL, 

3d 

H 

.     .     .       Maiyville. 

A.  L.  Spears, 

4th       ' 

C 

.     .     .     .           Jasper. 

H.  C.  Snobgrass, 

5th 

U 

.     .     .             Sparta. 

A.  B.  Woodward, 

6th       • 

it 

.     .     .     .  Fayetteville. 

LiLLARD  Thompson, 

7th       ' 

'< 

.     .     .         Lebanon. 

J.    H.    FuflSELL, 

9th       ' 

i 

.     .     .     .      Columbia. 

B.  D.  Bell, 

10th       ' 

( 

.     .     .           Gallatin, 

M.  H.  Meeks, 

11th 

i 

.     .     .     .           Purdy. 

R.  A.  Pierce, 

12th       ' 

i 

.     .     .    Union  City. 

D.  O.  Thomas, 

13th       ' 

re 

.     .     .       Brownsville. 

J.    J.    DUPUY, 

14th       ' 

re 

.     .     .            Bolivar. 

W.   J.   DUVALL, 

15th 

iC 

.     .     .     .      Memphis. 

J.  M.  T).  Mitchell, 

16th       " 

.     .     .'     Livingston. 

1  .  D.  Anderson,  Criminal  Court^ 

,  Knox,     .     Knoxville. 

W.  H.  Washington, 

i( 

Davidson 

and  Rutherford,     .     Murfreesboro. 

R.  H.  Burney,  Criminal  Court,  Montgomery,  Clarksville. 

E.  L.  Bullock,  Common  Law  and 

Chancery 

Court,  Madison,       .     .     .     Jackson. 

G.  P.  M.  TtTRNER,  Criminal  Coi 

art. 

Shelby,      .     Memphis. 

(VI) 


CASES  REPORTED. 


Adams  v.  Brown 124 

Allen  V,  East 808 

Allen  V.  State 21 

AUen,  Wall  v 210 

Allison  V,  Casey 587 

Allman  v,  Corban.... 74 

Anderson  v.  Moore 15 

Anderson,  Boilings 550 

Anthony,  Hillman  v 444 

Armstrong  v.  Armstrong 357 

Armstrong  v.  Southern  Ex.  Co..376 

Bank  of  Tennessee,  Colms  v 422 

Bank  of  So.  Ca.  v.  Estell 413 

Bass,  Elliott  r 354 

Bell  V.  The  State 426 

Bilbrey  t>.  Poston 232 

Blair,  L.  A.  N.  R.  R.  Co.  v 407 

Blankenship  v.  The  State 383 

•  Boiling  V.  Anderson 550 

Borgeois,  James  v 345 

Bowden  v.  Walker 600 

Bowlin  V.  Pearson 341 

Boyd  V.  The  State 319 

Brady  v.  White 382 

Bragg,  ^Hambrick  v 33 

Brake  v.  The  State 361 

Brantly  v.  The  State 307 

Brown,  Adams  v 124 

Brown,  Henniken  V 397 

Brown,  Mickle  v 468 

Bock  V.  Buck 392 

Bush,  Gold  V 579 

Carney,  Fields  v 137 

Casey,  Allison  v 687 

Castleman,  Swan  v 257 

Childress,  Thompson  »...' 327 

Clifti?.  Martin 387 

Claiborne  v.  Stewart 206 

Corderv.  Dolin 238 

Colms  V.  Bank  of  Tennessee 422 

Conatser,  Ward  v 64 

Conner,  Murry  v 220 

Corban,  Allman  v 74 

Corley,  State  v 410 

Cowan  V.  Morrison 378 

(VII) 


Cripp,  Garrity  V 86 

Dabbs,  Goffu 300 

Dalev.  Hefiher ....217 

Davidson  and  Wilson  Turnpike 

Co.,  Gleaves  v 83 

Davidson,  Green  v 488 

Deckerd,  JEstilU 497 

Demonbreun  v.  Walker 199 

Denham,  Tamevv 569 

Denson,  Metcaliv 565 

Dillin  V.  CDonnell 213 

Dolin,  Corder  « 238 

Dozier,  ex  parte 81 

Draper  v.  The  State 246 

Easly,  McClain  V 520 

East,  Allen  v 308 

Edgefield  &  Kentucky.  R.  R.  Co 

Statet? 92 

Eichbaum,  Ferris  r 70 

Elam,  Merrill  v 235 

Elam,  Wood  v 431 

Elliott  «.  Bass 354 

Ellis  V,  Roscoe 418 

Elliston,  State  t? 99 

Embry  ».  Morrison 186 

Estell,  Bank  of  So.  Ca.  t> 413 

Estill «.  Deckerd 497 

Ewing,  Hubbard  r 404 

Evans  t>.  Holt 389 

Ezell  V.  Hamilton 304 

Fanning,  Hudginfi  v 574 

Farquaharson,  Warren  v 484 

Farrar  v.  Shepherd 190 

Ferris  V.  Eichoaum 70 

Fields  V,  Carney 137 

Fisher  r.  Phillips 243 

Finney,  Swan  t? 26 

Flickey  t?..Loney 169 

Fogg  V.  Union  Bank 530 

French  v.  Irwin 401 

Furmanv.  North 296 

Ganeman,  Muhlingv 88 

Garrett,  Lassater  v 368 


VIII 


CASES   REPORTED. 


Garrity  «.  Cripp 86 

GleaveB  v.  Davidson  &  Wilflon 

Turnpike  Co  ^. 83 

Gleavee  V.  Wilson 54 

Goff  «.  Dabbe 300 

Gold  i;.  Bush 579 

Gowen  v.  Shtite 57 

Gracyv.  Potts 395 

Graves  V.  White 38 

Gray  V.  The  State 331 

Green  v.  Davidson 488 

Green,  Holman  v 135 

Grigsby  r.  The  State 19 

Hagerty  v.Hughes 222 

Hambrick  v.  Sragg 33 

Hamilton,  Ezell  v 304 

Hamilton,  Moselv  v 434 

Hartenstein,  Tarbox  v 78 

Hasalock,  McCraaley  « 1 

Heffner,  Dale  r 217 

Henniken  v.  Brown 397 

Hicks,  Vertrees  v 380 

Hillman  t>.  Anthony 444 

Hobbs,  Jones  v 113 

Hollifl  tj.  Hollis 624 

Holman  v.  Green 135 

Holt,  Evans  r 389 

Houston  Co.,  Humphreys  Co.  i'.591 

Hubbard  v.  Ewing 404 

Hudgins  v.  Fanning 674 

Hughes,  Hagerty  v 222 

Humphrevs  Co.  v.  Houston  Co.591 

Hunter  ©.'CNeal 494 

Hyde,  State* 464 

Irwin,  French  v 401 

James  V.  Borgeois 345 

Johnson  v.  Stalcup 283 

Jones  V.  Hobbs 113 

Lamb  v.  Sneed 349 

Lask,  Troustine  V 162 

Lassatcr  v.  Garrett 368 

Levi  V,  The  State 289 

Loney,  Flickev  v 169 

Louisville  &  JN^ashvill^  B.  B. 

Co.  V.  Blair 407 

Lynch,  Moore  v 287 

Mcaain  v.  Easly 520 

McCrasley  v.  Hasslock 1 

McTigue  V.  The  State 313 


Martin,  Glift  v 387 

Mason  v.  Metcalf..... 440 

Mason  V.  Spurlock 554 

Massey,  Mathews  V 450 

Mathews  v.  Massey 450 

Merrill  v,  Elam 236 

Metcalf  V.  Denson 565 

Metcalf,  Mason  v 440 

Mickle  I'.  Brown 468 

Moore,  Anderson  t» 15 

Moore  v.  Lynch 287 

Morgan,  Wright  t; 386 

Morriison,  Cowan  v 378 

Morrison.  Embry  r 186 

Morritjon  v.  Searight 476 

Mopely  V.  Hamilton 434 

Motlejr,  White  V 544 

Muhling  r.  Ganeman 88 

Murry  v.  Conner 220 

Neely  v.  The  State 174 

Nichol  V.  Nichol 146 

North,  Furman  v 296 

Nunnelly  v.  Smith 310 

O'Donnell,  Dillin  v 213 

O'Neal,  Hunter  v 494 

Pardue  v.  The  State 10 

Payne  v.  Wiiliams 683 

Pearson,  Bowlin  v 341 

Perkins,  Sheegog  v. 273 

Perrv,  State  v 438 

Phillips,  Fisher  r 243 

Poston,  Bilbrey  v 232 

Potts,  Gracy  v 395 

Pulley,  Rexford  v 364 

Reed,  Watson  t) 49 

Rexford  v.  Pulley 364 

Rogers  t>.  Southern 67 

Roscoe,  Ellis  v 418 

Savage,  y  parte 337 

Schoenpnue,  Tunstall  D 43 

Schurer,  White  « 23 

Sheegog  v.  Perkins 273 

Shepherd,  Farrar  v 190 

Shields  tj.  Thompson 227 

Shute,  Gowen  v 67 

Searight,  Morrison  v 476 

Southern    Express    Co.,   Arm- 
strong V 376 

Southern,  Rogers  v 67 


CA8ES    REPORTED. 


IX 


Smith  D.Smith 293 

Smith,  Numiellj  v. 310 

Sneed,  Lamb  v 349 

Sparkman  v.  Sparkman 45 

Spurlock,  Mason  v 554 

Stalcup,  Johnson  v 283 

State  V.  E.  &  K.  R.  R.  Co 92 

State  V.  Elliston 99 

State  t?.  Hyde 464 

State  tj.  Perry 438 

State  t>.  Corley 410 

State  r.  Bell 426 

State,  Blankenahipv 383 

State,  Brake  v 361 

Sute,  Gray  v 331 

State,  Woodward  v 322 

State,  Boyd  v 319 

State,  McTigue  v 313 

State,  Brantly  v 307 

State,  Leviv 289 

State,  Draper  v 246 

State,  'Sm^v 174 

State,  Allen  t> 21 

State,  Stokes  I' 47 

State,  Grigsby  v 19 

State,  Prfrduer 10 

Stewart,  Claib<ime  « 206 

Stokes  V  The  State 47 

Swan  r.  Castleman 257 


Swan  ©.Finney 26 

Tarbox  V.  Hartenstein 78 

Thompson  v.  Childress 327 

Thomi)8on,  Shields  r 227 

Troustine  v.  Lask 162 

Tunstall  v.  Schoenpflug 43 

Tumey  v.  Denham 569 

Union  Bank,  Fogg  v 530 

Vertreesv.  Hicks 380 

Walker,  Bowden  v 600 

Walker,  Demonbreun  v 199 

Wall  V.  Allen 210 

Ward  r.  Conatser 64 

Warren  v.  Farquaharson 484 

WatPon  V.  Reed 49 

White,  Brady  t' 382 

White,  Graves  t; 38 

Whiter.  Schurer 23 

White  I'.  Motley 544 

Williams,  Payne  v 583 

Wilson,  Gleaves  v 54 

Wood  V.  Elam 431 

Woodward  v.  The  State 322 

Wright  t;.  Morgan 385 


CASES     CITED. 


Adkinson  v.  The  State MS8 10 

Alsabrooks  17.  Gates 5  Heisk.,  271 34 

Beason  t>.  Porterfield 3  Head.,  363 136 

Bedford  v.  Williamfl 5  Cold.,  207 186 

Belcher  V.  The  State 8  Hum.,  63 19 

Blake  «.  Dunn 6  Hum.,  579 43 

Bone  V.  Bice 1  Head,  161 354 

Brakefield  V.  The  State 1  Sneed,  219 246 

Brazleton  r.  Brooks 2  Head,  194 137 

Brew  B.  VanDeman 6  Heisk.,  433 369 

Bridgewater  v.  Grordon 2  Sneed,  5 488 

Brown  t>.  Brown 2  Sneed,  431 220 

Bryant  ©.Rudisell..... 4  Heisk.,  666 49 

Buchanan  u.  Alwell 8  Hum.,  516..  147 

Calhoun  t?.  The  State 4  Hum.,  477 246 

Campbell  17.  Fields 1  Cold.,  416 147 

Clark  «.  Chase 5  Sneed,  636 494 

Clark  «.  White 2  Swan,  540 369 

Clodfelter  v.  Cox 1  Sneed,  330 170 

Coldwellv.  Knott 10  Yerg.,  209 , 369 

Crawford  t>.  The  State 2  Yerg.,  60 383 

Crockett  v.  Alexander 5  Heisk.,  107 57 

Cunningham  «.  Sharp 11  Hum.,  116 147 

Dickson  ».  Montgomery 1  Swan,  348 100 

Doak  V.  Donelson 2  Yerg.,  263 587 

Dobson  «.  Litton 5  Cold.,  616 544 

(XI) 


XII  CASES   CITED. 


Eason  v.  Cummins 11  Hum.,  210 287 

Elliot  v.  Holder 3  Head,  698 ^ 210 

Ezell  V.  The  Justices  of  Giles  County..3  Head,  583 47 

Farnsworth  v.  Vance 2  Cold.,  108 520 

Finley  v.  King 1  Head,  123 49 

Fletcher  r.  The  State 6  Hum.,  256 186 

Ford  V.  Farmer 9  Hum.,  152 593 

Ford  V.  Ford 7  Hum.,  92 ^. 293. 

Franklin  t;.  Armfield 2  Sneed,  305 100 

Fulton  t?.  Davidson 3  Heisk.,  628 210 

Galloway  r.  Bradshaw 5  Sneed,  70 147 

Gassi'.  Ross 3  Sneed,  213 100 

Gasfl  V.  Simpson..... 4  Cold.,  289 273 

Gayoso  Savings  Institution  tj.  Fellows..6  Cold.,  471 170 

Gee  V.  Graves 2  Head,  242 499 

Gibbs  V.  Hawkins 6  Yerg.,  48 287 

Gillespie  v.  The  State 8  Yerg.,  507 .246 

Green  v.  Demoss 10  Hum.,  371 124 

Green  t;.  Starnes 1  Heisk.,  582 2 

Greenwood  v.  Tenn.  Manuf.  Co 2  Swan,  135 74 

Gudger  v.  Barnes 4  Heisk.,  578 238 

Gwyn  ».  Porter 5  Heisk.,  253 554 

Hale  r.  Witt 1  Heisk.,  567 357 

Hampton  v.  The  State 8  Hum.,  69 313 

Harrison  v.  Henderson 7  Heisk.,  348 488 

Hiller  v.  Wood MSS 530 

Hodge  v.  Blanton 1  Head.,  560 544 

Holmark  t'.  Molin 5  C>)ld.,  482 47 

Hornr.  Denton 2  Sneed.,  125 227 

Hughlett  ».  Hughlett 5  Hum.,  453 210 

Iron  Manuf.  Co.  v.  Bynum 3  Sneed,  268 74 

Isham  V.  The  State 1  Sneed,  111 313 

Jenkins  v.  Brown 6  Hum.,  299 186 

Johnson  t?.  Ivey 4  Cold.,  608 49 

Kenedy  t>.  Woodfolk 3  Hay.,  195 147 

Kirkman  V.  Handy 11  Hum.,  406 ...369 

Lester  v.  Vick 2  Heisk.,  476 210 

Lindsey  V.Thompson 1  Baxter,  463 49 


CASES   CITED.  XHI 


McCandlasB  «.  Polk 10  Hum.,  621 539 

lEcClungt;.  McMillan 1  Heisk.,  655 488 

Mcaurev.  The  State 1  Yerg.,  206 246 

McCullough  ??.  Moore 9  Yerg.,  307 186 

McGiDnis  r.  The  State 9  Hum.,  43 174 

McSween  v.  Miller MSS 530 

Maley  r.  Barrett 2  Sneed,  501 147 

Mallory  t?.  Young 10  Hum.,  300 258 

Mam.  Gilliam 1  Cold.,  488 238 

Martin  v.  Blakemore 6  Heyik.,  56 55 

Mauiy  County  V.  Lewis  County 1  Swan,  236 593 

Meek  v.  Bearden 5  Yerg.,  467 227 

Meriwether  v.  Larmon 3  Sneed,  452 137 

Moffitr.  The  State 2  Hum.,  99 47 

Moyers  v.  Inman 2  Swan,  80 287 

Mutual  Protection  In.  Co.  v.  Hamilton,  5  Sneed,  269 170 

National  Bank  v.  Ebbert 9  Heisk.,  153 2 

Owen  t'.  Nelson MSS 579 

ParkR  r.  McKamy 8  Head,  298 258 

Peay  v.  Poston 10  Yerg.,  Ill 49 

Peck  r.  The  State 2  Hum.,  78 19 

Phillips  t?.  Sampeon 2  Head.  433 , 587 

Pipkin  t;.  Jam^ 1  Hum.,  325 147 

Porter  f.  Moores 4  Heiak.,  16  210 

Puryear  r.  Reese 6  Cold.,  25 293 

Rippy  r.  The  State 2  Head,  218 246 

Rogers  v,  Rogern MSS 55 

Rollings  r.  Cate 1  Heisk.,  102 530 

Scott  r.  Bandy 2  Head,  197 137 

Shultz  V.  Elliott 11  Hum.,  187 587 

Smith  V.  Bradley 4  Sneed,  305 450 

Smith  V.  Ross 3  Hum.,  220 137 

Smyth  t;.  Carden 1  Swan,  2S 539 

Snell  r.  Rawlinga 3  Hum.,  89 337 

Stater.  Lea 1  Cold.,  175 313 

Stater.  Williamson 3  Heisk.,  483 10 

Stevens  i\  Wells 4  Sneed,  387 74 

Stovall  V.  Bowers 10  Hum.,  560 539 

Sugg  I'.  Powell 1  Head,  221 170 

Swaggerty  P.  Smith 1  Heisk.,  403 389 


XIV  CASES  CITED. 


Tally  u.  Ayree. 3  Sneed,  680 64 

Townsend  v,  Townsend Peck,  1 520 

Trigally  ».  Mayor  and  Aldermen 6  Cold^  382 174 

Troxdale  v.  The  State 9  Hum.,  411 332 

Tucker  ».  The  State 3  Heisk.,  484 313 

Vaden  r.  Vaden 1  Head,  444 26 

Vance  V.  Johnson 10  Hum.,  214 494 

Vance  v.  Smith 2  Heiak.,  344 669 

Vaughn  V.  Law 1  Hum.,  123 369 

Wader.  Green .....3  Hum.,  547 147 

Wall  c.  Qoud 3  Hum.,  181 369 

Ward  V,  The  State 1  Hum.,  259 24^ 

Washington  r.  Conrad 2  Hum.,  562 587 

Waterhouse  r.  White 2  Tenn.  R.,  333 268 

Webster  v.  Rose 6  Heisk.,  93 520 

White  V.  Belote 2  Head,  703 499 

Whiteman  r.  Childress 6  Hum.,  303 ....440 

Wilhite  r.  The  State MSS 246 

Williams  tj.  Lowe 4  Hum.,  62 147 

Williams  v.  The  State 3  Heisk.,  394 246 

Wortham  r.  Cherry 3  Head,  468 238 

Workman  r.  The  State 4  Sneed,  425 47 

Wright  V,  The  State 4  Hum.,  194 313 


Page  2 — line  8,  Par.  2  of  syllabus,  read  Ebbert. 

Page  2 — line  15.  par.  2  of  syllabus,  read  1801. 

Page  8 — line  2  trom  bottom,  read  1801. 

Page  64 — in  line  "  case  citea,  should  read  Talley  v.  Ayrcs. 

Page  174 — ^par.  2  syllabus,  line  14  from  top,  erase  not. 

Page  293 — in  "  cases  cited  "  read  Puryear  v.  "Reese. 

Page  332 — par.  2,  line  4  from  top,  erase  Tiot. 

Page  395 — ^read  Uracy  v.  PoUSj  head  line. 

Page  410— line  2  syllabus,  read  H718. 


ARGUED  AND  DETERMINED 


IK  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


MIDDLE    DIVISION. 


NASHVILLE, DECEMBER  TERM,  1874. 


R.  W.  McCrasly  &  Co.  t?.  H.  W.  Hasslock,  d  a&. 

1.  Deed  of  Tbust.    Fravdniefd  conxeyoxiee.    AVliere  a  bill  Ib  filed  alleging 

fraud  in  fact  in  a  deed  of  trust  securing  a  note  for  borrowed  monev, 
and  the  answer  admits  that  only  a  small  portion  of  the  sum  mentioned 
in  the  note  was  advanced  prior  to  its  date,  the  Court  say:  '^This 
much  of  the  answer  is  responsive  to  the  allegation,  and  an  admission 
of  its  truth.  The  explanation  as  to  the  $12,000  being  intended  to 
cover  future  advancements  is  in  avoidance,  and  not  being  supported 
by  proof,  cannot  be  noticed.  The  recital  could  not  have  been  made 
by  mistake,  but  must  have  been  intentional,  and  being  false,  is 
evidence  of  actual  fraud." 

Authority  cited:  Bump  on  Fraud*  Con.,  85. 

2.  Same.    Same,    Where  the  trustee  is  not  required  to  take  poflaession  of 

the  goods  mentioned  in  the  deed  without  limiting  the  debtor  in  his 
discretion  as  to  the  appropriation  of  the  proceeds  of  sales,  no  distinc- 
tion being  made  as  to  goods  to  be  bought  for  replenishing  the  stock, 
1 — VOL.  4. 
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whether  for  cash  or  on  credit^  but  the  entire  stock  is  to  be  held  under 
the  trust  conveyance,  the  same  is  void,  and  if  the  amount  mentioned 
in  the  deed  is  to  stand  as  security  for  future  advancements,  to  enable 
the  debtor  to  trade  upon  the  goods  in  his  possession,  and  such  others 
as  he  may  bring  into  the  stock,  the  Court  say :  "  The  conclusion  is 
irresistable  that  the  conveyance  was  made  to  hinder  and  delay 
creditors,  and  is,  therefore,  fraudulent  in  fact  and  absolutely  void." 

Case  cited :  National  Bank  v.  Ebbett,  9  Heisk.,  153. 

3.  Same.  Same.  Chancery  PraOice.  Since  the  Act  of  1861-2,  84288-91 
of  the  Code,  the  remedy  to  reach  the  proceeds  of  property  fraudulently 
conveyed  is  as  ample  without  judgment  and  return  of  nuBa  .6ana  as  it 
was  before  with  such  judgment  and  return. 

Case  cited :  Green  v.  StaYnes,  1  Heisk.,  582. 

Code  cited:  H288-91. 

Acts  cited :  Acts  of  1806  and  185  L-2. 


FROM    DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

Jno.  Ruhm  for  Hassloek. 

T.  M.  Steger  for  McCrasly. 

Nicholson,  C.  J.,  delivered   the   opinion  of  the    Court. 

On  the  9th  of  January,  1867,  H.  W.  Hassloek 
executed  a  deed  of  trust  to  Julius  E.  Eaht  as  trustee, 
in  which  it  was  recited,  that  "  I  am  indebted  to 
Charles  Raht  in  the  sum  of  $12,000,  by  note,  executed 
by  me  November  2,  1866,  and  due  November  2,  1868, 
which  said  note  was  given  for  money  loaned  and  ad- 
vances made  to  my  relatives  in  Germany  by  said  Raht, 
and    I  am    desirous    to    make    certain    and    secure  the 
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payment  of  the  same.  Now,  if  I  should  pay  said 
note  at  the  time  aforesaid,  with  all  accruing  interest 
thereon,  then  this  deed  of  trust  to  be  void.  Upon 
fiiilnre  to  pay  said  note  the  trustee  is  to  sell  in  the 
manner  prescribed,  and  apply  the  proceeds:  1st,  to  the 
payment  of  all  expenses;  2d,  to  the  satisfaction  of  said 
debt;  and  3d,  the  balance,  if  any  there  be,  to  the 
maker  of  the  deed.  The  stock  of  drugs,  medicines, 
paints,  fixtures,  etc.,  is  estimated  to  be  worth  $15,000, 
and  the  deed  has  this  additional  clause:  ^^and  in  this 
conveyance  it  is  intended  to  be  included  such  goods  as 
may  be  hereafter  brought  intc  this  store  for  the  pur- 
pose of  replenishing  the  stock  for  the  space  of  two 
years.'' 

The  trust  deed  was  properly  registered  soon  after 
its  execution.  Hasslock  continued  in  possession  of  the 
goods,  selling  in  his  own  name,  and  replenishing  the 
stock  by  new  purchases  until  July  20,  1869,  when  the 
stock  was  sold  to  John  W.  Martin  &  Co.,  who  exe- 
cuted their  notes  to  Julius  E.  Raht,  the  trustee,  for 
$2,241  42  and  |1,741  42.  These  notes  were  afterwards 
given   as  a  present   to    Hasslock's   wife   by  the  trustee. 

Complainant's  became  creditors  of  Hasslock  aft;er  the 
execution  and  registration  of  the  trust  deed,  and  file 
their  bill  to  have  the  notes  of  Martin  &  Co.  applied 
to  the  satisfaction  of  their  claims,  upon  the  ground 
that  the  deed  of  trust  was  fraudulent  in  fact  and  in 
law,  and,  therefore,  void  as  to  subsequent  as  well  as 
existing  creditors. 

Complainants  charge   that   no  such   debt  as  that  de- 
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scribed  in  the  deed  was  owing  by  Hasslock  to  Charles 
Baht^  and  that  it  was  made  to  cover  up  a  future  mer- 
cantile business^  including  future  >  purchases^  and  also  to 
cover  and  keep  out  of  the  way  of  creditors,  not 
only  a  large  stock  of  goods  then  on  hand,  but  all 
future  purchases  for  a  long  time,  with  an  express  reser- 
vation in  favor  of  the  maker  of  the  deed  of  the  sur- 
plus. They  allege  that  Julius  E.  Raht  holds  the  notes 
of  Martin   &   Co.   for  the  benefit   of  Hasslock. 

Defendants  answer  and  insist  strenuously  upon  the 
bona  fides  of  the  transaction  by  which  Hasslock  con- 
veyed his  stock  of  goods  in  trust  to  Julius  E.  Raht. 
Hasslock  states  that  his  indebtedness  to  Charles  Raht 
was  actually  existing  in  good  faith;  that  it  commenced 
in  1861,  when  Raht  sent  to  respondent's  sister  money 
to  Germany,  and  advanced  Hasslock  a  sum  of  money 
to  purchase  a  stock — ^in  all  $1,500;  and  that  in  Novem- 
ber, 1866,  $2,000  was  drawn  by  Hasslock  on  a  letter 
of  credit  of  Charles  Raht,  in  consideration  of  which 
Hasslock  executed  to  Raht  the  note  for  $1,200,  and 
that  from  January,  1868,  to  November,  1868,  about 
$4  000  was  drawn,  at  various  times,  and  that  Raht 
paid  complainants  McKissen  &  Robbins  $500,  and  to 
complainants  McCrasly  &  Co.   $1,000  for   Hasslock. 

Julius  E.  Raht  positively  affirms  the  bofia  fides  of 
the  debt  due  Charles  Raht,  and  that  at  the  time  of 
the  sale  of  the  goods  to  Martin  &  Co.  the  debt  of 
Hasslock  to  Charles  Raht  was  about  $4,000,  of  which 
the  $1,000  paid  to  complainants  McCrasly  &  Co.  was 
t>art.       He    positively   denies   that  the  debt  to    Charles 
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Kaht  was  fraudulent^  or  that  the  deed  was  fraudulent 
in   fact. 

The  only  proof  in  the  case  was  the  admiRsion  of 
defendants  that  Hassloek  bought  and  sold  goods  in  his 
own  name  from  the  time  the  deed  of  trust  was  exe- 
cuted  until   the   sale   to   Martin   &  Co. 

Before  the  hearing,  the  wife  of  Hassloek  was  per- 
mitted to  become  a  party,  and  to  set  up  her  claim  to 
the  notes  of  Martin  &  Co.,  by  gift  from  the  trustee, 
to   whom   they  were   payable. 

The  Chancellor  was  of  opinion  that  the  •  trust  deed 
was  fraudulent,  and  subjected  the  notes  of  Martin  & 
Co.   to  complainants'   claims. 

Defendants   have   appealed. 

The  first  question  is,,  whether  the  trust  deed  was 
fraudulent  in  fact — in  other  words,  whether  it  was 
made  with  the  intent  to  hinder,  delay,  or  defeat  the 
creditors   of  the   maker   of  the   deed? 

The  deed  recites  an  existing  indebtedness  by  Hass- 
loek to  Charles  Raht  of  $12,000,  and  states  with  pre- 
cision that  the  note  therefor,  dated  November  2,  1866, 
and  due  November  2,  1868,  "was  given  for  money 
loaned  and  advances  made  to  my  relatives  in  Germany 
by  said  Raht."  This  is  an  unambiguous  declaration, 
that  prior  to  November  2,  1866,  Charles  Raht  had 
loaned  and  advanced  money  to  his,  Hasslock's  relations 
in  Germany  to  the  amount  of  $12,000,  and  that  the 
stock  of  goods  was  conveyed  to  secure  the  payment  of 
this  debt. 

Hassloek    only   claims    that    Charles    Raht    had    ad- 
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vanced  $1,600  prior  to  the  date  of  the  note,  and  only 
a  part  of  this  was  money  advanced  for  Hasslock's  rela- 
tives in  Germany.  It  is  clear  that  much  the  larger 
portion  of  the  indebtedness  stated  in  the  deed  was 
fictitious  and   false. 

This  much  of  the  answer  is  responsive  to  the  alle- 
gation, and  an  admission  of  its  truth.  The  explana- 
tion as  to  the  $12,000  being  intended  to  cover  future 
advancements  is  in  avoidance,  and  not  being  supported 
by  proof,  cannot  be  noticed.  The  recital  could  not 
have  been  made  by  mistake,  but  must  have  been  in- 
tentional, and  being  false,  is  evidence  of  actual  fraud. 
Bump   Fraud.    Convey.,    85. 

But  this  $12,000  note  is  not  only  secured  by  the 
conveyance  of  the  stock  of  goods  then  on  hand,  esti- 
mated to  be  worth  $15,000,  but  it  is  provided  that 
"in  this  conveyance  it  is  designed  to  be  included  such 
goods  as  may  be  hereafter  brought  into  this  store  /  for 
the  purpose  of  replenishing  the  stock  for  the  space  of 
two  years.^'  The  obvious  purpose  of  the  deed  was  to 
place  $15,000  worth  of  goods  under  the  cover  of  a 
pretended  debt  of  $12,000,  and  during  two  years  to 
secure  the  right  to  trade  upon  them,  without  interrup- 
tion from  existing  creditors,  and  also  to  replenish  the 
stock  during  two  years,  and  to  hold  the  goods  so 
brought  into  the  stock  during  that  time  under  the  same 
fictitious  cover,  free  from  interruption  by  subsequent 
as  well  as  existing  creditors.  The  trustee  is  not  re- 
quired to  take  possession  or  control  of  the  goods  until 
after  two  yeais;  in  the  meantime  the  fair  presumption 
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is  that  Hasslock  was  to  continue  in  possession  and 
manage  the  trade^  without  any  limitation  as  to  his  dis- 
cretion in  appropriating  the  proceeds  of  sales.  No 
di^inction  is  made  as  to  the  goods  to  be  bought  for 
replenishing  the  stocky  whether  for  cash  or  on  credit; 
but,  whether  bought  the  one  way  or  the  other,  they 
are  to  be  held  under  the  cover  of  the  $12,000  debt, 
pretended  to  be  owing  for  that  amount  advanced  by 
Charles  Saht  to  Hasslock's  German  relatives. 

The  only  evidence  in  the  case  is,  that  Hasslock  did 
continue  the  business  in  his  own  name,  and  after  more 
than  two  years  the  stock  is  reduced  from  $15,000  to 
about  $4,000,  and  then  sold  out  to  Martin  &  Co.  for  about 
$4,000,  on  a  credit,  and  soon  afterward  the  notes  are 
in  the  possession  of  Hasslock's  wife  as  a  gift  from  the 
trustee,  there  still  being,  according  to  the  answer,  $4,000 
due  from  Hasslock  on  the  pretented  debt  of  $12,000, 
which  the  trustee  is  to   arrange. 

If  authorities  were  needed  to  stamp  such  transac- 
tions with  fraud,  the  late  case  of  National  Bank  v. 
Ebbertj   decided  by  this  Court,   is  conclusive. 

In  the  present  case,  if  Hasslock  owes  Charles  Raht 
anything  (of  which  there  is  no  legitimate  evidence),  it 
was  only  a  small  amount,  for  money  advanced  to  his 
German  relatives.  This  small  indebtedness  is  made 
the  nucleus  for  covering  up  goods  worth  $15,000,  by 
falsely  announcing  on  the  register's  books  that  it  is  a 
subsisting  debt  of  $12,000,  instead  of  only  a  debt  of  a 
few  hundred  dollars.  But  it  is  alleged,  but  not  proven, 
that    there    was    a    private    parol    agreement    that    the 
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$12,000  note  was  to  stand  as  security  for  other 
advancements  to  be  made,  not  to  Hasslock's  Ger- 
man relatives,  but  to  enable  him,  for  two  years, 
to  trade  upon  the  goods  already  in  his  possession, 
and  such  others  as  he  might  buy  during  the  two 
yeara. 

Upon  these  facts,  and  the  plain  intent  of  the  par- 
ties, as  indicated  on  the  £ice  of  the  deed,  the  conclu- 
sion is  irresistable  that  the  conveyance  was  made  for 
the  purpose  of  hindering  and  delaying  the  creditors  of 
Hasslock,  and,  therefore,  fraudulent  in  &ct,  and  abso- 
lutely void,  not  only  as  to  existing,  but  as  to  subse- 
quent creditors. 

It  is  insisted,  however,  that  as  complainants  are 
not  seeking  to  reach  the  specific  property  contained  in 
the  trust  deed,  but  the  notes  of  Martin  &  Co,  which 
are  the  proceeds  of  the  sale  of  the  property,  they  are 
not   entitled   to   the   relief  prayed   for. 

But  the  bill  in  this  case  is  filed  under  the  provisions 
of  the  Code,  which  authorize  creditors  to  file  bills  to 
set  aside  fraudulent  conveyances  of  property,  or  other 
devices  resorted  to  for  the  pui'pose  of  hindering  and  de- 
laying  creditors.      Code,  §§4288-91. 

It  was  said  in  the  case  of  Green  v.  StameSy  1  Heisk., 
582,  that  "it  is  manifest  that  the  object  of  the  Legisla- 
ture in  making  these  provisions  of  the  Code  was  to 
facilitate  the  remedy  against  fraudulent  conveyances,  and 
to  obviate  the  cases  in  which  it  has  been  held,  in 
giving  construction  to  the  Act  of  1806,  that  no  man 
can   be   recognized   as  a  creditor   until   he   has   obtained 
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his  right  to  claim  in  that  character  by  a  judgment  at 
law  or  a  decree  in  Chancery." 

The  present  bill  is  filed,  not  for  the  purpose  of  sub- 
jecting the  property  conveyed  in  the  trust  deed  on  ac- 
count of  fraud,  but  to  have  the  deed  declared  fraudulent 
as  to  creditors,  with  the  view  of  subjecting  the  proceeds 
of  the  sale  of  the  property  in  the  hands  of  the  trustee, 
who,  by  reason  of  the  fraud,  holds  them  as  trustee  for 
Hasslock's  creditors.  It  is  clear  that  such  a  bill,  based 
on  judgment  and  return  of  nuUa  bona,  would  have  been 
entertained  before  the  Act  of  1851-2,  Code,  §4288. 
Since  that  Statute,  the  remedy  to  reach  the  proceeds 
of  property  fraudulently  conveyed  is  as  ample  without 
judgment  and  return  of  nulla  bona  as  it  was  before 
with   such  judgment   and   return. 

The  trustee,  in  the  execution  of  the  fraudulent  deed, 
sold  the  goods  to  Martin  &  Co.  They  were  innocent 
purchasers,  and  got  a  good  title,  but  their  notes,  pay- 
able to  the  trustee,  belonged  to  Hasslock,  and .  were 
subject  to  be  reached  by  his  creditors.  The  trustee 
had  no  right  to  convert  or  appropriate  these  notes. 
He  was  not  the  holder  of  them  as  an  innocent  pur- 
chaser, and,  therefore,  cannot  resist  the  claim  of  com- 
plainants to  have  them  applied  to  the  satisfaction  of 
their    debts. 

As  we  are  satisfied  that  the  deed  of  trust  was 
made  with  the  intent  to  hinder  and  delay  the  creditors 
of  Hasslock,  we  have  not  deemed  it  necessary  to  notice 
the  authorities  relied  on  by  defendants,  looking  to  the 
deed  either  as   valid,    or    as    only   fraudulent    in    law. 
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Those  authorities  have   no   application,   in  the   view  we 
take   of  the  trust  deed. 

We   find   no   error   in   the  decree,  and  aifirm   it  with 
costs. 


Wm.  Pardue  v.  The  State. 

Criminal  Law.    House  breaking,    Indictment  for,  .An  indictment  ehaiged 
that  the  prisoner,  ^'unlawfully  and  feloniously  did  break  open  the 

store-house  of for  the  purpose  of  committing 

a  larceny,  and  dben  and  there  unlawfully  and  felonionsly  did  take, 
steal,  and  carry  away,"  etc. 

Heldy  Upon  the  proper  consideration  of  the  Act  of  November  23, 1871, 
that  the  omission  to  charge  that  the  specific  offence  alleged  in  the  in- 
dictment was  done  with  intent  to  commit  the  same,  is  not  material. 

In  such  case,  the  actual  commission  of  the  offence  being  charged  and 
described  in  the  indictment  in  proper  language,  carries  with  it  the 
evidence  of  the  intention  of  the  perpetrator  to  commit 

Gases  cited :  3  Heisk.,  483;  Adkinson,  alioi  White,  v.  The  State,  MSS.; 
Commonwealth  v,  Hope,  22  Pick.,  1. 

Code  cited :  §4672. 

Authorities  cited:  1  Whar.  A.  M.  C.  L.,  §372;  2  Arch.,  Or.  Pr.  &  PI., 
263-65-4)6-^7  ;  11  N.  H.,  269. 


FROM   PUTNAM. 


Appeal  from  the  Circuit  Court.      Samuel  M.  Fite, 
Judge. 

A.  A.  Sw^oPE  for  Pardue. 
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Attorney-General   Heiskell  for  the   State. 
Deadebick,  J.,   delivered   the   opinion   of  the   Court. 

In  the  opinion  heretofore  announced  the  indictment 
was  held  sufficient  to  sustain  a  conviction  under  the 
Act  of  November  23,  1871,  which  is  in  these  words: 
"Whoever  shall  break  and  enter  into  the  business- 
house,  out-house,  or  any  other  house  of  another,  other 
than  a  mansion-house,  with  intent  to  commit  a  felony, 
shall  be  imprisoned  in  the  penitentiary  not  less  than 
three   nor   more   than   fifteen   years." 

The  indictment  charged  that  Pardue  "unlawfully 
and  feloniously  did  break  open  the  store-house  of  Geo. 
W.  Kinnaird,  situate  in  said  County  and  State,  for  the 
purpose  of  committing  a  larceny,  and  then  and  there, 
unlawfully  and  feloniously,  did  take,  steal,  and  carry 
away,"    etc. 

As  an  indictment  under  the  Statute  for  "breaking 
and  entering"  "with  the  intent  to  commit  a  larceny," 
we  held  that  the  larceny  intended  to  be  committed^ 
should  have  been  defined,  or  rather,  that  the  offence 
should  have  been  described  by  stating  the  ingredients 
necessary  to  its  consummation,  and  that  it  was  not 
sufficient  to  state  that  in  these  words:  "with  intent 
to  commit  a  larceny."  And  we  further  held,  that 
the  allegation  that  the  said  Wm.  Pardue  "then  and 
there,  unlawfully  and  feloniously,  did  take,  steal,  and 
carry  away,"  was  the  charge  of  a  substantive  offence, 
and  not  a  charge  of  entering  and  breaking  "with  the 
intent   to  commit  a  larceny,"   or    part  of   that  charge, 
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there  not  being  any  sufficient  legal  charge  in  said  in- 
dictment that  the  said  Pardue  broke  and  entered  the 
store-house  with  the  intent  to  commit  the  larceny 
charged  in  the  latter  part  of  the  indictment.  As  an 
indictment  for  larceny,  it  was  intimated  that  it  was 
sufficient.  But  as  an  indictment  for  burglary,  or, 
under  the  Statute,  for  breaking  and  entering  the  busi- 
ness-house of  another,  we  held  it  insufficient,  because 
it  did  not  define  and  set  out  the  offence,  in  appro- 
priate words  of  description,  which  was  intended  to  be 
committed.  This  holding  was  sustained  by  the  case  in 
3  Heisk.,  483;  1  Whar.  A.  M.  C.  L.,  §372,  and  the 
MSS.  case  at  the  present  Term  of  AdkinsoUy  alias  White, 
V.    The  State. 

But  in  this  case  it  is  insisted,  that  the  intent  to 
commit  a  felony  need  not  be  averred  where  it  is  alleged 
that  a  felony  was  in  fact  committed  after  the  breaking 
and  entering.  In  2  Arch.,  265-6,  it  is  said,  that  in 
an  indictment  for  burglary  the  intent  must  be  statod, 
and  it  must  be  to  commit  a  felony,  and  if  a  felony 
has  been  committed,  the  intent  is  usually  stated  to 
have  been  to  commit  that  felony.  It  is  then  added, 
"  but  it  seems  that  an  indictment  for  burglary  may, 
in  this  respect,  be  drawn  in  three  ways :  1.  Stating 
the  breaking  and  entry  to  be  to  commit  a  felony. 
2,  Stating  the  breaking  an  entry,  and  a  felony  actually 
committed.  3.  Stating  the  breaking  and  entry,  with 
intent  to  commit  a  felony,  and  also  stating  the  felony 
to  have  been  actually  committed."  The  author  adds, 
f^The   latter    is   the    preferable    mode,   and    that  always 
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adopted  in  practice,'*  and  the  form  of  the  indictment 
for  burglary  in  vol.  2,  263,  Arch.  Cr.  Pr.  &  PL,  is 
in  conformity  with  the  third  or  last  mode  mentioned — 
the  breaking  and  entering  by  A.  B.  is  charged  to  have 
been  with  the  intent,  the  goods,  etc.,  of  said  C.  D,,  in 
the  said  dwelling-house,  then  being,  etc.,  "feloniously 
and  burglariously  to  take,  steal,  and  carry  away"  the 
said  A.  B.  then  in  said  dwelling-house  (one  coat,  etc.), 
did  take,   steal,  and  carry  away,   etc. 

Where  the  "intent"  must  be  stated,  it  must  be 
done  by  words  descriptive  of  the  offence,  and  not  by 
the  Statutory   or  common   law   name,   only. 

The  text  already  referred  to,  265  Arch.,  and  notes 
on  that  page  and  on  page  266,  sustain  the  proposition 
that  in  an  indictment  for  burglary,  the  intent  to  com- 
mit a  felony  need  not  be  averred  where  a  felony  is 
charged  to  have  been  committed  after  breaking  and 
entering — the  actual  commission  of  the  felony  standing 
as  sufficient  evidence  of  the  intent  with  which  the 
breaking  and   entering    was   done. 

In  11  New  Hamp.,  269,  it  was  held  that  the  better 
practice  is  to  charge  in  the  indictment  that  the  break- 
ing and  entering  was  with  the  intent  to  steal,  or  to 
commit  other  felony.  Yet,  where  the  felony  has  been 
actually  committed,  to  allege  the  commission  is  a  suffi- 
cient allegation   of  the   intent  to   commit. 

In  the  case  of  the  ComnionweaUh  v.  JJope,  22  Pick., 
1,  Chief  Justice  Shaw  delivering  the  opinion  of  the 
Court,  in  a  c^ise  charging  breaking  and  entering  a 
dwelling-hou^,   with   intent   to   steal,  and   actually  steal- 
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ing  therefrom,  it  is  said,  that  "although  in  a  cer- 
tain sense  such  an  indictment  charges  two  offences," 
each  of  which  might  be  the  subject  of  a  separate  in- 
dictment, yet  this  has  long  been  the  established  mode 
of  proceeding  in  burglary,  and  it  is  "believed  that  no 
instance  can  be  found  where  there  have  been  two  pun- 
ishments on  such  an  indictment,  and,  therefore,  such 
an  indictment  is  not  subject  to  the  charge  of  duplicity." 
"Upon  a  general  conviction,  the  jury  finding  all  the 
averments  to  be  true,  the  charge  of  larceny  is  con- 
sidered as  embraced  in  the  charge  of  burglary,  and  one 
punishment  is  imposed  as  upon  one  combined  offence." 
And  upon  such  an  indictment  the  "accused  may  be 
convicted  of  the  whole,  or  of  the  burglary,  or  the 
larceny."  In  this  case  it  is  also  held,  where  the  lar- 
ceny is  charged  to  have  been  committed,  it  is  equiva- 
lent  to   a   charge   of   the   intent   in   the   indictment. 

The  Act  of  November,  1871,  defines  the  offence  of 
breaking  and  entering  the  "business-house,"  etc.,  in  the 
same  terms  as  those  employed  in  §4672  of  the  Code 
defining  larceny,  which  is  the  common  law  definition 
of  that   offence.       2   Arch.,    267. 

Under  the  authorities  cited,  upon  a  reconsideration 
of  the  question,  we  hold,  that  when  the  indictment 
charges  the  commission  of  the  offence  in  appropriate 
language,  and  fails  to  aver  the  intfcnt  to  commit  that 
offence,  that  the  charge  of  the  actual  commission  of 
such  offence  is  equivalent  to  a  charge  of  the  intent  to 
commit. 

We  have  also  re-examined  the  records,  and  conclude 
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that  there  was  error  in  the  opinion  heretofore  pro- 
nouneedy  and  in  the  judgment  of  reversal  entered  at  a 
former  day  of  this  Term,  and  direct  that  that  judg- 
ment be  vacated  and  annulled,  and  that  the  judgment 
of  the   Circuit   Court  be  affirmed. 


R.   C.   ANDBmsoN,    Surviving    Partner,    etc.,    v.    Alex. 

Moonfe. 

1.  PBACTioEb    MagislraUt,    Judgment,    EevmU  of.    Affidavit,    Where  the 

record  of  a  judgment  by  a  deceased  Magistrate  in  his  life-time  was 
destroyed,  and  supplied  by  affidavit,  it  is  not  necessary  to  the  efficacy 
of  its  rerival  upon  the  docket  of  another  Magistrate,  and  subsequent 
proceedings  thereon,  that  it  should  affirmatively  appear  that  such 
Magistrate  was  the  successor  of  the  deceased  Magistrate,  as  required 
by  ?3070  of  the  Code,  and  the  presumption,  in  the  absence  of  proof  to 
the  contrary,  is  that  such  was  the  fact,  and  that  the  proceedings  in  the 
case  were  regular. 

2.  Same.     Same.     Appeal.     Judgment   vacated   by,     JReinstaled.      When. 

Where  an  appeal  from  a  Justice  was  dismisned  by  the  Circuit  Court, 
with  costs  against  the  appellant,  and  the  records  show  that  the 
Justice's  judgment  was  not  in  fact,  or  intended  to  be  affected,  such 
action  reinstates  the  judgment  vacated  by  the  appeal,  and  may  be 
proceeded  on  as  effectually  as  If  a  procedendo  had  been  awarded. 

Code  cited:  ^§4138,  3U5. 


PROM   DAVIDSON^ 


Appeal  from  the  Law  Court.    J.  C.  Guild,  Judge. 
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Baxter  Smith  for  Moore. 
N.  D.  Malone  for  Anderson. 
Deaderick,   J.,   delivered   the   opinion   of  the   Court. 

Upon  the  affidavit  of  an  agent  of  the  firm  of  R. 
C.  Anderson  &  Co.,  made  before  H.  W.  Wilkinson, 
Esq.,  an  acting  Justice  of  the  Peace  for  Davidson 
County,  that  in  March  or  April,  1863,  a  judgment 
for  fifty-three  dollars  was  obtained  by  plaintiffs  against 
defendant,  before  one  G.  M.  Southgate,  deceased,  then 
an  acting  Justice  of  the  Peace  for  said  County,  which 
still  remains  unpaid,  and  that  in  October,  1866,  the 
docket  of  said  Southgate^  and  all  the  papers  in  his 
office  were  destroyed  by  fire,  the  judgment  was  revived 
upon  the  docket  of  said  Wilkinson  on  13th  May,  1868, 
from   which   defendant   appealed    to    the    Circuit    Court. 

This  appeal  was  dismissed  upon  plaintiff's  motion, 
and  a  judgment  was  rendered,  dismissing  the  appeal, 
and   in   favor  of  plaintiffs   for   costs. 

Plaintiffs  then  instituted  a  new  suit  against  defend- 
ant before  a  Justice,  which  was  brought  to  the  Cir- 
cuit Court,  and  finally  to  this  Court,  and  was  re- 
manded to  said  Circuit  Court,  from  which  it  was 
transferred  to  the  Law  Court  of  Davidson  County,  in 
which  Court,  during  the  trial,  defendant  pleaded  for- 
mer judgment  before  Justice,  and  plaintiffs  took  a  non- 
suit, and  then  issued^  execution  upon  their  revived 
judgment  before   the   magistrate. 

The  defendant  obtained,  upon  his  petition,  writs  of 
cetiiorari    and    supersedeas,   and    the   cause   was    brought 
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into  the  Law  Court  at  Nashville,  and  verdict  and 
judgment  being  rendered  in  favor  of  defendant,  plain- 
tiffs  have   appealed   to  this  Court. 

The  foregoing  facta  appear  from  the  recitals  of  the 
petition   and  the   papers   and   records   referred   to. 

A  motion  was  made  to  dismiss  the  petition,  which 
was   overruled. 

No  complaint  is  made  that  the  judgment  as 
originally  rendered  was  unjust,  except  inferentially,  from 
a  denial  of  recollection  of  its  rendition,  nor  is  it  al- 
leged  that   it   had   been   paid. 

But  exceptions  are  taken  to  the  regularity  of  the 
proceedings  had  to  obtain  the  issuance  of  the  execu- 
tion bv  Wilkinson,  and  it  is  also  insisted  that  the 
judgment  of  the  Circuit  Court,  dismissing  defendant's 
appeal,  and  adjudging  the  costs  against  him,  was  a 
final  judgment,  and  conclusive  against  plaintiffs'  right 
to  recover  any  more  than  therein  adjudged,  or  to 
issue  any  execution  upon  the  Magistrate's  judgment, 
thus  the  two  suits  have  been  used,  as  occasion  re- 
quired,  to   defeat  a  recovery   in   either. 

Upon  the  first  question,  as  to  the  regularity  of  the 
proceedings  to  procure  issuance  of  an  execution  upon 
the  destroyed  judgment,  it  is  alleged  that  it  does  not 
appear,  as  required  by  §3070a,  that  Wilkinson  was 
the  successor  of  Southgate,  and  that  he  had,  otherwise, 
no  authority  to  act.  It  is  true  that  it  does  not  ap- 
pear that  such  relation  did  or  did  not  exist,  and 
§4138   of    the   Code    provides,   that    "if   the   judgment 

be  rendered   by  one  Justice,   and  execution  be  issued  by 
2 — VOL.  4. 
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another,  and  in  all  other  cases  where  steps  appear  to 
have  been  taken  by  one  Justice,  instead  of  another, 
the  presumption,  in  the  absence  of  proof  to  the  con- 
trary, is  that  the  execution  was  issued  and  steps  taken 
regularly."  The  presumption  is,  therefore,  that  the 
acts  of  Wilkinson   were  regular. 

By  §3145  of  the  Code,  where  the  papers  are 
properly  returned  into  Court,  and  the  appeal  is,  for  any 
cause,  dismissed,  the  appellee  is  entitled  to  an  affirm- 
ance of  the  judgment  below.  But  as  an  appeal  vacates 
the  judgment  appealed  from,  so  the  simple  dismissal 
of  the  appeal  reinstates  it,  and  if  the  Circuit  Court 
fails  to  render  the  proper  judgment  on  dismissing  the 
appeal  from  a  Justice,  but  simply  adjudges  costs  against 
appellant  upon  the  dismissal  of  the  appeal,  and  we  can 
see  from  the  record  that  the  judgment  before  the 
Justice  was  not  in  fact,  or  intended  to  be  affected. 
We  are  of  opinion  that  the  plaintiffs  may  proceed 
upon  such  judgment  as  if  a  procedendo  had  been 
awarded.  The  error  is  to  the  prejudice  of  appellee 
only,    of  which  appellant   cannot   complain. 

The  petition  in  this  case  was  probably  intended  to 
bring  up  both  the  judgment  and  the  execution,  and 
the  record  discloses  a  state  of  facts  entitling  the  plain- 
tiff to  a  judgment  against  defendant.  His  motion  to 
dismiss  the  petition  ought  to  have  been  allowed,  and 
a  judgment  rendered  in  his  favor  for  the  amount  of 
the  judgment  of  the  Justice,  and  such  judgment  w^ill 
be  rendered  in  this  Court  as  should  have  been  ren- 
dered   in   the   Court   below. 
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Gen.  Grigsby,  colored,  v.  The  State. 

1.  Chimin  AX  Law.  Evidence.  Admimons  and  dedarations  of  third  partial 
not  admissible.  When,  The  defendant  was  charged  with  murder,  by 
burning  a  house,  which  destroyed  the  lives  of  two  children.  Upon 
the  trial,  witnesses  were  allowed  to  testify  over  the  defendant's  objec- 
tion ;  that  at  the  Magistrate's  office  certain  clothes,  which  the  defend- 
ant claimed)  were  recognized  by  other  persons,  who  left  said  clothes 
in  the  house  on  the  night  upon  which  it  was  burned,  it  not  appearing 
that  the  declarations  were  made  in  the  presence  of  the  defendant  at 
the  Magistrate's  office,  nor  that  the  clothes  belonged  to  the  persons 
recognizing  them ;  the  Court  say  :  Such  declarations,  therefore,  were 
not  admissible  as  evidence  against  the  defendant,  notwithstanding 
three  of  the  four  persons  whose  recognition  of  the  clothes  was  proved 
upon  the  trial  in  Court,  testified  that  they  did  so  recognize  the  clothes 
at  the  Magistrate'  office. 

2.  Same.  Same,  The  admission  of  illegal  evidence,  which  may  have 
prejudiced  the  defendant,  entitles  him  to  a  new  trial,  notwithstanding 
there  may  be  sufficient  legal  evidence  to  establish  the  same  fact  which 
the  evidence,  improperly  admitted,  tended  to  establish. 

Authority  cited :  Belcher  &  Fox  v.  The  State,  8  Hum.,  63 ;  Peck  i-.  The 
State,  2  Hum.,  78. 


FROM  GILES. 


Appeal  from  the  Criminal  Court.     W.  S.  McLemoee 
Judge. 

N.  Smithson   for   Grigsby. 

Attorney-General  Heiskell  for  the    State. 

Deaderick,    J.,    delivered  the  opinion   of  the  Court. 

The  plaintiff  in   Error   was  convicted  at  May  Term, 
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1874,  of  the  Criminal  Court  of  Giles  county,  of  mur- 
der  in   the   first   degree,   and   sentenced  to  be  hanged. 

The  murder  is  alleged  to  have  been  committed  by 
setting  on  fire,  and  burning  the  dwelling  house  of 
James  McEwen,  in  which  two  negro  children,  the  eldest 
about   7   years   old,   were  burned   to   death. 

Upon  the  trial,  witnesses  w-ere  allowed  to  testify, 
over  the  objection  of  the  defendant,  that,  at  the  Magis- 
trate's office  certain  clothes  which  defendant  claimed 
were  recognized  by  McEwen  and  wife,  Dudley  McNairy 
and  Fry,  who  had,  as  alleged,  left  said  clothes  in  the 
house   on   the   night   upon   which    it   was   burned. 

The  witnesses,  who  recognized  the  clothes  at  the 
Magistrate's  office,  were  examined  upon  the  trial,  and 
(except  Dudley  McNairy,  who  says  nothing  about  having 
seen  the  clothes  at  the  Magistrate's  office,)  they  state 
that  they  saw  and  recognized  the  clothes  at  the  Magis- 
trate's  office. 

The  testimony  in  regard  to  the  identity  of  the 
clothing,  is  an  important  link  in  the  chain  of  circum- 
stantial evidence,  tending  to  criminate  the  plaintiff  in 
error: 

We  are  of  opinion  that  the  testimony  of  the  dec- 
larations of  recognition  by  the  persons  who  claimed 
the   clothes,   was   improperly   admitted. 

It  does  not  appear  whether  the  declarations  of 
McXairy  and  others,  that  they  recognized  the  clothes, 
were  made  in  the  presence  of  the  defendant  at  the 
Magistrate's  office,  nor  by  what  language  they  signified 
their    recognition.       But    from    the    nature   of  the  fact 
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proved,  that  is,  that  these  clothes  were  recognized  by 
third  parties  "  as  belonging  to  them,  the  recognition  must 
have  been  signified  by  the  declarations  of  said  third 
parties  that  they  belonged  to  them.  Such  declarations, 
therefore,  were  not  admissible  as  evidence  against  the 
defendant,  notwithstanding  three  of  the  four  i>ersons 
whose  recognition  of  the  clothes  was  proved  upon  the 
trial  in  Court,  testified  that  they  did  so  recognize  the 
clothes   at   the   Magistrate's  office. 

The  admission  of  illegal  evidence  which  may  have 
prejudiced  the  defendant,  entitles  him  to  a  new  trial, 
notwithstanding  there  may  be  sufficient  legal  evidence 
to  establish  the  same  fact  which  the  evidence,  improp- 
erly admitted,  tended  to  establish ;  8  Hum.,  65 ;  2  Hum. 
88. 

For  the  error  above  indicated,  the  judgment  must 
be   reversed,  and  a   new   trial   granted. 


Thomas  Ali.ex  r.  The  State; 

Criminal  Law.  Indictment  for  maliaom  shooting.  All  indictment,  the 
charging  part  of  which  is,  ''  that  Thomas  Allen,  colored,  on  the  21f(t 
day  of  August,  1874,  in  the  County  of  Giles,  aforesaid,  unlawfully, 
maliciously  and  feloniously,  with  a  certain  gun,  which  he,  the  said 
Thomas  Allen,  in  both  his  hands,  then  and  there  held,  did  make  an 
assault,  in  and  upon  the  body  of  one  Col.  Jam,  colored,  aHas  Col. 
Gilbert,  alias  Col.  Nelson,  he,  the  said  Thomas  Allen,  then  and  there 
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did  cruelly  wound,   bruise  and  shoot/'  etc.)  ifi  not  a  good  indictment 
for  malicious  sooting. 


from:  GILES. 


Appeal  from  the  Criminal  Court.  W.  S.  McLemore, 
Judge. 

E.  T.  Taliaferro,  for  Allen. 

Attorney-General  Helskell  for  the  State. 

TuRNEY,   J.,   delivered  the  opinion   of   the    Court 
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An  indictment,  the  charging  part  of  which  is,  "that 
Thomas  Allen,  colored,  on  the  21  st  day  of  August, 
1874,  in  the  county  of  Giles,  aforesaid,  unlawfully,  ma- 
liciously and  feloniously,  vvith  a  certain  gun,  w-hich  he, 
the  said  Thomas  Allen,  in  both  his  hands,  then  and 
there  held,  did  make  an  assault,  in  and  upon  the 
body  of  one  Col.  Jam,  colored,  alias  Col.  Gilbert,  alias 
Col.  Nelson,  he,  the  said  Thomas  Allen,  then  and  there 
did  cruelly  wound,  bruise  and  shoot,'^  etc.,  is  not  a 
good   indictment   for   malicious    shooting.       The   adverbs 

unlawfully,  maliciously  and  feloniously,  qualify  the  char- 
acter  of  the   assault,  which   may   have   been  with  a  gun 

in  an  offer  or  attempt  to  strike,  with  intent  to  kill, 
which  intention  may  have  been  anticipated  and  de- 
feated by  the  party  intended  as  its  victim,  and  subse- 
quently the  "cruel"  shooting  have  resulted.  It  may 
have  been  that  in  the  effort  to  i>revent  the  unlawful, 
malicious    and    felonious    striking,    a    fight    ensued,    in 
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which  the  assaulting  party,  in  order  to  extricate  him- 
self, used  excessive  force,  and  cruelly  shot  his  adver- 
sary. 

Arrest  the  judgment. 


Isaiah  White  v.  Ellen  Schurer  and  Jason  White. 

Bills  and  Notes.  Principal  and  Surely.  Chancery  Practice,  Bills  quia 
timet.  The  Chancery  Court  cannot  perpetually  enjoin  a  judgment 
against  the  surety  upon  a  note  upon  bill  filed  by  the  principal,  against 
whom  no  judgment  is  had,  on  the  ground  that  the  surety  is  about  to 
become  good  for  his  debts,  which  will  entitle  him  to  a  judgment 
against  the  principal,  should  the  debt  be  collected  from  the  surety. 
This  is  too  remote  and  improbable  to  justify  the  action  of  the  Court, 
there  being  no  complaint  by  the  surety  of  the  judgment  against  him. 

Authority  cited :  1  Story's  Eq.  Jur.,  ?327. 


FROM    DEKALB. 


Appeal  from  the  Chancery  Court,  B.  B.  Washburn, 
S])ecial   Chancellor. 

R.   Cantrell  for  White. 
M.   M.    Brien   for   Schurer. 
Deaderick,   J.,   delivered   the   opinion   of  the  Court. 
At  the   August    Term,  1873,  of  the   Chancery  Court 
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of  DeKalb  county,  the  bill  in  this  case  was  dismissed, 
upon  motion,  for  want  of  equity  upon  its  face,  and 
complainant  appealed   to   this   Court. 

The  bill  alleges  that  about  February  27,  1862, 
complainant-  made  a  note,  payable  to  defendant,  Ellen, 
for  $100,  for  which  he  was  to  have  $100,  which  her 
agent  promised  to  loan  him,  but  which  he  never  did 
receive.  And  that  defendant,  Jason,  became  his  surety 
on  said  note.  That  on  October  16,  1866,  the  defend- 
ant, Ellen,  recovered  a  judgment  on  said  note  against 
Jason  White,  in  the  Circuit  Court  of  DeKalb  county, 
for  $122  25  and  costs;  but  no  judgment  was  taken 
against  complainant ;  that  /?.  /a.  was  issued  in  No- 
vember, 1866,  and  returned  nulla  bona;  that  "said 
Jason  is  about  to  get  good  for  his  debts,  and  he 
fears  that  said  debt  will  be  collected  from  said  Jason, 
and  he  will  then  take  judgment  against  your  orator, 
and   force   him   to   pay   it." 

That    he    is    liable    to    be   sued   upon   said   note,   as 

principal,    and    although    he    could    defend    successfully 

under   the   plea   of  the   Statute   of   Limitations,    he   does 
not   desire   to   be    driven   to   make   that   defence. 

Complainant  prays  that  the  note  be  delivered  up 
to  be  cancelled ;  the  judgment  against  Jason  be  per- 
petually enjoined,  and   for  general  relief. 

The*  danger  apprehe«ded,  that  Jason  may  get  good, 
pay  the  debt,  and  move  for  judgment  over  against 
complainant,  does  not  seem,  from  any  facts  stated,  to 
be  imminent  and  impending.  And  we  are  of  opinion, 
that   it    is    too    remote    and    improbable,    to    justify   or 
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require  the  interference  of  this  Court,  and  there  being 
no  complaint  by  Jason,  of  the  judgment  against  him, 
the  Chancellor  could  not  have  granted  the  relief  by 
perpetual   injunction,  sought   by  complainant. 

A  surety  may  invoke,  by  bill  quia  timet,  the  active 
aid  of  a  Court  of  Chancery,  to  compel  the  creditor 
to  exonerate  him  from  liability,  by  paying  the  debt 
and  becoming  substituted  to  the  creditor's  securities ; 
1    Story's   Equity,  §327. 

But  we  do  not  think  that  complainant  can  thus 
interfere  in  behalf  of  defendant,  Jason,  or  that  he  can 
complain  of  the  judgment  against  him,  to  which  he 
has  submitted    without   complaint. 

Complainant  upon  his  own  showing  has  adequate  and 
unembarrassed  remedies  at  law  against  the  claims  if 
any,  which  may  be  set  up  by  defendants,  and  we  think 
the  decree  of  the  Chancellor  dismissing  the  bill  was 
correct,   and  affirm  it. 
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Swan  et  als.  v.  Johx  W''.  Finney,  et  ah. 

Life  Estate.  Rights  of  tenant  fcr  life  and  remaindermen.  Where  a  mother 
received  a  life  estate  in  her  father's  property,  which  was,  after  his 
death,  sold  under  directions  of  the  will,  by  the  Chancery  Court,  for 
partition,  and  she  purchased  a  specific  part  of  the  land,  to  the  extent 
of  her  interest,  no  money  actually  being  paid,  it  is  held,  that,  though 
she  may  afterwards  sell  the  same  to  a  third  party,  who  has  notice 
of  the  proceedings  by  virtue  of  the  Chancery  Court  records,  upon  the 
death  of  the  mother,  the  children,  who  are  entitled  to  the  interest 
in  remainder,  may  recover  the  same  from  such  purchaser. 
Case  cited ;  Vaden  v.  Vaden,  1  Head,  444. 


FROM   FRANKLIN. 

Appeal   from   the   Chancery  Court.       A.    S.    Marks, 
Chancellor. 

Brannan  &  Hunt   for   Finney. 

Davis  for  Swan. 

Freeman,  J.,   delivered  the   opinion  of  the   Court. 

m 

This  bill  is  filed  by  the  children  of  E.  D.  Swan, 
and  Matilda,  his  wife,  the  latter  having  been  the 
daughter  of  Mary  Covey,  deceased ;  the  children  of 
Swan  being  the  grand-children  of  said  Mary.  It  is 
filed  against  John  W.  Finney,  a  son-in-law,  who  had 
purchased  a  tract  of  land  of  the  said  Mary,  Dallas 
Covey,  the  administrator  of  said  Mary,  and  her  other 
heirs  and   distributees. 
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The  object  of  the  bill,  and  main  matter  of  con- 
test is,  as  to  the  title  of  a  tract  of  land  in  the  plead- 
ings mentioned,  being  the  same  purchased  by  said  Fin- 
ney, above  referred   to. 

The  first  question  presented,  is,  what  estate  or  in- 
terest the  said  Mary  Covey  took  under  the  will  of 
William   Orear. 

The  clauses  of  the  will  are,  in  substance,  as  follows: 
By  the  second,  he  directs  his  lands  shall  be  equally 
dividcil  among  his  daughters  and  wife,  if  it  can  be 
done,  so  as  to  satisfy  all  parties;  if  this  cannot  be 
done,  then  it  was  to  be  sold,  and  the  money  divided 
equally  among  the  above-named  persons.  He  then 
directs   a  like   division   of  his  negroes   in   item   3rd. 

Item  4th,  however,  is  as  follows :  I  give  and  be- 
queath one  equal  sixth  part  of  all  my  estate,  money, 
land  and  negroes,  after  the  payment  of  my  debts  and 
special  legacies,  to  each  of  my  before-mentioned  daughters, 
Sally  Covey,  wife  of  Jesse  Covey,  Polly  Covey,  wife 
of  the  late  Abram  Covey,  Matilda  Knight,  wife  of 
Wm.  B.  Knight,  and  Peggy  Newman,  wife  of  Isham 
Newman,  during  their  natural  lives,  for  their  separate 
use  and  maintenance,  and  education  of  their  children, 
and  at  their  death,  to  be  equally  divided  among  the 
children  then  living,  and  issue  of  any  child  that  may 
be  dead,  such  issue  to  dtand  in  the  place  of  their 
deceased   parents. 

Item  7th  is,  all  the  property  heretofore  devised  to 
my  daughters,  (naming  them,)  I  hereby  vest  in  my 
friend,   Benjamin   Decherd,    as    trustee,    and   desire   that 
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any  money  which  may  be  received  under  said  devise 
from  the  sale  of  land,  stock,  etc.,  be  put  out  at  in- 
terest, or  vested  in  property  for  their  benefit,  at  the 
discretion  of  said  trustee;  but  the  said  property  is  not 
to  be  consumed  in  the  maintenance  of  mv  said  chil- 
dren,  nor  are  they  to  anticipate  the  same  by  contract- 
ing debts  upon  the  faith  thereof,  but  the  profits  of 
said   property   above,   is   to   be   u.sed   by   them. 

It  is  proper  to  say,  that  Polly  Covey,  as  named 
in  the  will,  we  take  to  be  Mary  Covey,  the  grand- 
mother  of   complainant. 

Benjamin  Decherd  wa,s  appointed  executor,  with 
power  to  appoint  trustees  for  the  daughters  in  his 
stead,   if   he   deemed   advisable. 

We  have  no  doubt,  in  the  first  place,  but  that  the 
daughters  took  only  a  life  estate  in  the  property 
devised.  Second,  that  the  trustee  onlv  took  an  estate 
in  this  property  for  the  life  of  the  daughters,  the 
object  of  the  trust  being  only  to  preserve  and  ad- 
minister the  property  for  the  benefit  of  the  daughters 
during  their  lives,  according  to  the  directions  of  the 
testator,  and  to  prevent  the  corpus  of  the  fund  from 
being  broken  in  upon,  the  income  alone  to  be  used 
for  their  maintenance,  and  education  of  their  children. 
The  children  took  a  vested  remainder  in  this  property, 
and  the  limitation  over  to  the  issue,  (meaning  children,) 
of  any  one  that  might  be  dead  at  the  falling  in  of  the 
life   estate,   is   good. 

All  this  is  clear,  we  think,  and  presents  no  diffi- 
culty.      But  a   serious   question  is   presented  on  another 
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aspect  of  the  case.  It  appears  that  in  1851,  proba- 
bly, a  bill  was.  filed  by  Benjamin  Decherd,  executor, 
and  a  portion  of  the  heirs  of  Orear,  against  the  other 
parties  in  interest.  In  a  decree  made  in  that  case, 
among  other  things,  the  land  was  ordered  to  be  sold, 
because  "it  appeared  to  the  Court  they  could  not  be 
divided,  but  must  be  sold  to  be  distributed.^'  This 
was  done,  and  Mary  Covey  purchased  a  tract  of  land 
which,  however,  was  agreed  to  be  exchanged  with 
Knight,  the  husband  of  one  of  the  heirs,  he  having 
purchased  the  track  now  in  controversy.  This  ex- 
change was  reported  to  the  Court,  and  confirmed. 
The  result  of  this  was,  that  Mary  Covey  simply  was 
substituted  as  purchaser  to  the  latter  tract,  and  we 
shall  treat  it  as  if  she  had  been  the  original  pur- 
chaser at  the  sale.  Title  was  ultimately  divested  out 
of  the  other  heirs,  and  vested  in  her  absolutely — ^a 
deed  also  directed  to  be  made  her  by  the  Clerk  and 
Master,  which  was  done.  The  decree  or  deed  made 
in  pursuance  of  it,  recites  that  the  purchase  money 
had  been  settled.  While  it  does  not  very  clearly 
appear  that  payment  was  made  by  crediting*  the  share 
of  Mary  Covey  with  this  amount,  yet  we  are  satisfied 
the   fact   is  that  way,   and   shall   so   treat   it. 

The  question  then  is,  whether  the  heirs  of  Mary 
Covey,  who  were  entitled  in  remainder,  can  claim  this 
land,  either  by  way  of  resulting  or  implied  trust,  be- 
cause their  interest  in  their  grandfather's  estate  went 
into  it  and  paid  for  it,  thus  treating  it  as  an  invest- 
ment  by   the    life  tenant,    of  their    money   in   land,   or 
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whether  they  can,  on  the  other  hand;  upon  the  fects 
stated,  claim  this  land  as  part  of  the  estate  received 
by  their  mother  from  her  father,  and  as  such,  theirs 
in   remainder,    on   her    death,   she   having   died   in  1872. 

On  the  first  hypothesis,  that  is,  investment  by  a 
life  tenant  of  money  in  which  such  party  had  only  a 
life  interest  in  lands,  it  is  settled  by  authority,  and 
probably  on  sound  principle,  that  no  trust  results  or 
is  implied  in  favor  of  the  parties  having  the  remainder 
interest.  The  case  of  Vaden,  adni^r,  v.  Vaderiy  ct  als,, 
1  Head,  444,  is  decisive  of  the  question  against  com- 
plainants. In  that  case,  a  negro  woman  was  bought 
with  money  in  which  the  party  purchasing  had  only  a 
life  interest,  and  it  was  held,  the  remaindermen  had 
no  interest  in  the  negro,  but  she  belonged  to  the  life 
tenant  absolutely.  That  the  remaindermen  were  only 
entitled  to  the  corpus  of  the  fund,  after  death  of  the 
life  tenant,  wnth  a  right,  in  the  meantime,  if  it  was 
endangered  by  the  conduct  of  the  life  tenant,  to  have 
security  for  its  forthcoming  at  the  falling  in  of  the 
life  estate.  It  was  further  said,  that,  upon  a  bill 
showing  the  necessity  for  it,  and  danger  of  loss,  the 
very  property  so  purchased  might  be  impounded,  and 
be  held  or  administered  under  the  direction  of  the 
Court,  as  security  for  the  fund.  In  that  case,  how- 
-ever,  the  life  tenant  was  still  alive  and  perfectly  sol- 
vent,  therefore,   no   such   relief   was   granted. 

We  think,  however,  the  above  principles  should  be 
confined  strictly  to  the  case  in  which  they  are  laid 
down,   or    a    case    precisely   similar,    as   not  tending  to 
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reach  the  justice  of  the  case  in  some  instances,  and 
opening  a  door  to  the  life  tenant  to  appropriate  the 
fund  so  as  to  defeat  the  rights  of  remaindermen,  espe- 
cially where  the  life  tenant  is  a  parent,  having  children 
remaindermen,  under  his  influence  if  not  control,  and 
subject  to  parental  sway.  It  would  obviously  be,  at 
all  times,  a  matter  of  serious  delicacy  for  children  to 
file  a  bill  against  a  parent,  in  order  to  impound 
property  in  which  they  had  a  remainder  interest,  and 
in  a  large  number  of  cases  it  would  not  be  done, 
even  though  imperiled  by  the  acts  of  the  life  tenant. 
With  these  views,  we  look  to  see  whether,  on  the 
facts  of  the  case,  this  property  can  be  treated  as 
property  received  by  the  mother  from  her  father's 
estate,  assuming  it  was  obtained  as  we  have  said,  it 
differs  from  the  case  in  1  Head,  in  the  element,  that, 
in  fact,  no  money  was  given  to  the  mother,  nor  held 
by  her,  nor  invested  really  in  the  land.  The  land 
was  ordered  to  be  sold  for  division,  so  that  each  heir 
or  devisee  might  receive  her  share.  In  purchasing  it, 
it  was  but  the  ascertainment  to  this  extent,  of  the 
share  of  Mary  Covey,  and  practically,  a  receipt  of  so 
much  of  her  father's  bounty.  Such,  no  doubt,  was 
the  thought  of  the  parties  at  the  time.  This  ought  to 
have  been  here  embodied  in  the  decree  vesting  the  title 
but  it  seems  to  have  been  made  a  number  of  years 
after  the  sale,  and  probably  was  overlooked,  it  may 
have  been  done  by  different  attorneys  from  those  who 
originated  the  proceeding — probably  was  so  from  the 
length   of   time   between  the  two  decrees — the  first  being 
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made  in  1851,  the  last  in  1867.  Be  this  as  it  may, 
the  fact  that,  on  receiving  this  share  of  her  father's 
estate,  the  title  was  wrongly  vested  in  her,  ought  not 
to  impair  the  rights  of  the  remaindermen,  who  were 
not   parties   to   the   proceeding. 

Finney,  the  purchaser  from  Mary  Covey,  can  stand 
in  no  better  position,  as  he  does  not  claim  to  be  an 
innocent  purchaser,  nor  could  he  do  so,  as  the  face  of 
the  Chancery  proceeding  showed  the  facts  we  have 
given,  and  he  no  doubt  had  actual  knowledge  as  to 
how  the   land   was  derived. 

In  this  view  of  the  case,  complainants  will  be  en- 
titled to  recover  their  proper  share  of  the  lands,  or 
the  proceeds  of  the  same  when  sold,  as  is  probably 
necessary  in  order  to  division.  Thev  would  also  be 
entitled  to  their  share  of  rents  in  said  land  since  the 
death  of  the  life  tenant,  Finney  being  entitled  to  set 
off  permanent  improvements  to  the  extent  the  prop- 
erty has  been  enhanced  in  value,  and  in  proportion 
as  the  shares  recovered  have  received  such  benefit. 
It  appears,  further,  in  the  proof,  that  he  probably,  if 
not  certainly,  discharged  a  debt,  to  Edwards,  we  be- 
lieve, which  was  a  lien  or  charge  on  the  land  before 
the  death  of  Orear,  this  being  done  for  the  benefit  of 
the  life  tenant.  He  will  be  entitled  to  have  this 
repaid,  in  projJortion  to  the  value  of  the  remainder 
interest  named,  as  compared  with  that  of  the  life 
tenant,  this  being  substituted  to  her  place  as  to  this 
debt,  it  having  been  a  charge  on  both  the  life  interest 
and   the    interest    in    remainder.       We    see    nothing  in 
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the  other  -  questions  presented^  and  the  above  disposes 
of  the  ease  practically.  It  can  be  remanded  to  take 
the  accounts,  and  be  further  proceeded  in  to  effectuate 
the   rights   of   the   parties   under   this   opinion. 

The  costs  of  this  Court  to  be  paid  equally  by 
complainants  and  defendant,  Finney,  and  the  same  as 
to  the   Court   below. 


Hambrick,  d  afo.,  t;.   J.   M.   Bragg,  et  aJs.,  and   R.  P. 
BuRKs^  et  ah.,  v.  J.  M.  Bragg,  et  als. 

Bankruptcy.  Pending  of  bankrupt  proceedings.  Effect  of.  A.  made  a 
fraudulent  desposition  of  his  property  to  his  children;  B.,  his  creditor, 
filed  his  bill  attacking  the  same  for  fraud,  and  had  an  attachment 
issued,  but  before  it  was  levied  upon  the  land,  A.  filed  his  petition  in 
bankruptcy.  After  this  the  complainants,  as  creditors  of  said  Bragg, 
appeared  in  the  Federal  District  Court,  and  resisted  the  granting  of  a 
discharge  in  bankruptcy  to  said  Bragg,  on  the  ground  of  his  having 
made  this  fraudulent  and  collusive  disposition  of  his  estate  to  his 
children. 

Hdd^  AVhere  a  party  seeks  precisely  the  same  relief  against  the 
property,  which  he  claimed  to  enforce  against  it  by  virtue  of  his  lien 
obtained  in  the  State  Courts,  and  after  full  investigation  on  its  merits, 
and  the  same  is  decided  against  him,  it  must  be  held  an  adjudica- 
tion of  the  question  by  a  Court  having  competent  jurisdiction  of  the 
question,  and  conclusive  of  the  rights  of  the  parties,  when  interposed 
to  defeat  the  enforcement  of  the  lien,  or  the  rights  of  the  parties  in  a 

3 — ^VOL.   4. 
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proceeding  in  a  State  Court,  whether  begun  before  or  dfter  the  com- 
mencement of  the  bankrupt  proceeding. 

Cases  cited :  Alsabrooks  r.  Charles  Cates,  et  a&.,  5  Heisk.,  271. 

Code  cited:  ?3507 

Authority  cited:  Bump  on  Bink.,  7th  Ed.,  452. 


FROM   WARREN. 


Appeal  from  the  Chancery  Court.  B.  M.  Tilman, 
Chancellor. 

W.  E.  B.  Jones   for   Hambrick. 

Savage  &  Swafford   for  Bragg. 

Freeman,  J.,   delivered   the  opinion   of  the   Court. 

The  original  bill  of  Hambrick,  et  als.,  v.  J.  M.  Bragg, 
d  als,,  was  filed  in  the  Chancery  Court  at  McMinnville, 
December  16,  1868.  It  sought  to  set  aside  as  fraudulent, 
and  intendod  to  hinder  and  delav  creditors,  a  certain  decree 
obtained  in  said  Court  by  the  children  of  Bragg,  in 
which,  under  the  guise  of  a  resulting  trust,  a  tract  of 
land  in  the  pleadings  mentioned  had  been  decreed  to, 
and  title  vested  in  said  children  of  Joseph  M.  Bragg. 
An  attachment  was  issued,  but  not  levied  on  the  land 
until  March  15,  1869.  In  the  meantime,  on  Decem- 
ber 31,  1868,  the  debtor  of  complainants,  Joseph  M. 
Bragg,  had  filed  his  petition  in  the  District  Court  of 
the  United  States,  praying  to  be  discharged  of  his 
debts   under  the   bankrupt   law   of  1867. 

After  this,   in,   perhaps,   September,   1870,   the    com- 
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plainants^   as  creditors  of  said    Bragg,   appeared  in   the 
Federal   District   Court,   and   resisted  the  granting  of  a 
discharge   in   bankruptcy  to   said   Bragg,  on   the  ground 
of   his    having    made  this  fraudulent  and  collusive   dis- 
position  of   his  estate  to   his  children.       They  state   in 
their  petition  contesting  said  charge,  that  they  had  filed 
their   claims,  and   the   same   had   been   proven   according 
to   law.       In   their   specifications,   and   in   this   bankrupt 
proceeding,   they   allege  substantially  the  same  grounds, 
and   reiterate   the  same  charges  of  fraud  made   in   their 
original  bill  in   the  Chancery  Court.      On  these  charges 
and   specifications,  after  an  answer   by   Bragg,  proof  was 
taken,   and    the    whole   question    presented    for    decision 
before    the    District    Court.       On    July    25,   1872,   the 
matter  was  heard   before  the  Court,  Connelly   F.  Trigg, 
Judge   of   said    Court,   who    decreed,   that    the    matters 
alleged   in   the   specifications  had    been   met  and   denied 
by  the  answer  of   defendant,   and    were    not    sustained 
by  the    proof,   and    were    insufficient  to    bar  defendant 
Bragg  from  obtaining  his  discharge,  dismissed   the   peti- 
tion,  and  ordered   and   decreed   him  a  regular  discharge 
from   his   debts   and    liabilities   existing    at  the   time   of 
filing  his   petition. 

His   Honor,  the   Chancellor,   held   this   conclusive   as. 
against  complainants   in  the   present  bills,  and  dismissed 
them.       The   question    is  as  to   the    correctness  of    the 
decree  on  the  facts  above  stated. 

We  may  assume,  for  the  sake  of  the  argument,  that 
the  levy  of  the  attachment  on  March  15,  1869,  related 
back   to   the    filing  of  the    original    bill    in    December, 
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1868,  under  §3507  of  the  Code,  and  fixed  a  lien  on  the 
land,  it  being  specifically  mentioned  in  the  bill,  yet 
complainants,  we  think,  must  fiiil  in  this  case  for  the 
following  reasons: 

By  §20  of  the  Bankrupt  Act  of  1867,  where  a 
creditor  has  a  lien  on  property  for  securing  the  pay- 
ment of  his  debt,  he  shall  be  admitted  to  prove  his 
debt  as  a  creditor  only  for  the  balance  of  his  debt, 
after  deducting  the  value  of  such  property  thus  charged 
with  the  debt.  He  thus  gets  the  benefit  of  his  security, 
and  may  prove  and  receive  his  dividend  on  the  balance 
not  covered   by  such   security. 

By  §21,  "no  creditor  proving  his  debt  or  claim 
shall  be  allowed  to  maintain  any  suit  at  law  or  equity 
therefor  against  the  bankrupt,  but  shall  be  deemed  to 
have  waived  all  right  of  action  and  suit  against  the 
bankrupt,  and  all  proceedings  commenced,  or  unsatisfied 
judgments  already  obtained  (hereon,  shall  be  deemed  to 
be  discharged   and   surrendered   thereby.'^ 

The  best  considered  decisions  we  have  seen,  hold, 
that  by  proving  the  debt,  without  claiming  the  benefit 
of  any  security  or  lien,  or  bringing  the  same  before  the 
Bankrupt  Court  to  be  allowed  or  adjusted,  the  party 
waives  his  rights  by  virtue  of  such  lien,  and  the  dis-  • 
charge  after  this  will  be  a  bar  to  the  enforcement  of  his 
lien  or   security. 

Much  more  must  this  be  the  case  where  the  debt  is 
not  only  proven,  but  the  party  comes  before  the  Bank- 
rupt Court,  and  seeks  precisely  the  same  relief  as 
against  the  property,  which  he  claimed  to  enforce  against 


DECEMBER  TERM,  1874.  37 

Hambrick  v.  Br&gg. 

it  by  virtue  of  his  lien  obtained  in  the  State  Courts^ 
and  after  fall  investigation  on  its  merits^  and  the  same 
is  decided  against  him.  It  must  be  held  an  adjudica- 
tion of  the  question  by  a  Court  having  competent  juris- 
diction of  the  question^  and  conclusive  of  the  rights  of 
the  parties^  when  interposed  to  defeat  the  enforcement  of 
the  lien,  or  the  rights  of  the  parties  in  a  proceeding  in 
a  State  Court,  whether  begun  before  or  after  the  com- 
mencement  of  the   bankrupt   proceeding. 

It  is  proper  to  say  here,  however,  that  by  virtue  of 
§14  of  the  bankrupt  law,  all  attachments  or  mesne 
process,  such  as  the  present,  are  dissolved  when  the  at- 
tachment was  made  within  four  months  next  preceding 
the  commencement  of  the  proceedings,  by  virtue  of  the 
conveyance  of  the  bankrupt's  property  to  the  assignee. 
See  cases  Bump  on  Bankruptcy,   7th  Edition,   452. 

The  complainants  then  had  no  lien  which  could  have 
stood  against  the  bankrupt  proceedings,  or  the  rights  of 
the  assignee.  If  any  priority  existed  in  such  case,  it 
could  only  have  been  enforced,  perhaps,  in  the  Bankrupt 
Court. 

This  is  conclusive  of  the  question  presented  in  this 
case.  As  to  the  other  ease  of  Burks,  et  als.,  we  need 
but  say,  the  same  reason  applies,  and  in  addition,  the 
parties  would  be  effectually  defeated  by  the  fact  that 
their  bill  was  filed  some  time  after  the  commencement 
of  the  proceedings  in  bankruptcy.  Such  is  the  prin- 
ciple of  the  case  of  Alsabrook  v.  Charles  Cotes,  et  als., 
5  Heisk.,  271,  the  correctness  of  which  we  do  not 
doobt.      Let  the  case  be  affirmed,   with  costs. 
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- 1  I  ->  I — 


David  S.  Graves,  Ex^r.  v.  Robert  S.  White,  d  ab. 

Contract.  OonfiderUicU  Belations.  Undue  influence.  Where  parties  to  & 
contract  occupy  confidential  relations  to  each  other,  the  fact  that  one 
of  the  contracting  parties  was  in  a  state  of  mental  andphyvicalweak^ 
ness,  and  in  his  second  childhood  at  the  time,  makes  it  proper  for  a 
Court  of  Equity  to  view  such  contract  with  the  strictest  scrutiny, 
and  before  it  be  allowed  to  stand,  require  the  clearest  and  most 
satisfactory  evidence  to  be  adduced  that  at  the  time  of  the  transac- 
tion no  advantage  whatever  was  taken,  either  of  the  confidential  re- 
lations existing  in  order  to  obtain  a  benefit,  or  of  the  weakness  and 
frailty  of  the  party  from  whom  the  benefit  was  received. 

Authorities  cited :  2d  Leading  Cases  in  Eq.,  536  and  Notes ;  Bisph.  Pr. 
Eq.,  229. 


FROM    DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

W.  F.  &  H.  Cooper  for  complainants. 

John  Reid  and  F.  D.  Moore  for  defendants. 

Freeman^  J.,   delivered    the  opinion   of  the  Court. 

This  case,  as  presented  by  the  appeal  of  White 
and  wife,  involves  the  question  of  the  validity  of  what 
is  assumed  to  have  been  a  gift  of  $10,000,  to  Rosalie 
WhitQ,  his  niece.  Other  questions  were  in  the  case 
in  the.  Court  below,  but  the  one  we  have  stated  is 
alone  presented   for  our  decision  at.  present,  the   decree 
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of  the   Chancellor  being    acquiesced    in    by    all    parties 
as  to  all  other  matters  involved. 

The  $10,000  in  controversy  is  claimed  by  White 
and  wife,  as  given  by  a  check  on  White  &  Cochran, 
a  firm  doing  business  in  the  city  of  Louisville,  Ken- 
tuckv.       It  is   as  follows: 

LouisviUe,  January  15,  1868. 
White  &  Cochran.      Pay  to    Rosalie  White,    or 
order,   to   build   up  storehouse,  Ten    Thousand    Dollars. 

(Signed)  Thos.  Wells. 

A  brief  summary  of  the  facts  raising  the  question 
for  decision  is  as  follows:  Thomas  Wells  had  been 
in  business  as  druggist  for  a  great  number  of  years 
in  the  city  of  Nashville.  In  this  business,  carried 
on  in  a  house  on  Market  street,  a  very  considerable 
fortune  had  been  accumulated.  He  had  no  family, 
lived  in  perhaps  the  upper  story  of  his  business  house. 
His  sisters  and  their  children  very  naturally  expected, 
no  doubt,  to  receive  his  property  on  his  death.  Ro- 
salie White,  a  niece,  had  been  educated  and  cared  for 
by  him,  and  seemed  to  be  the  special  object  of  his 
affection,  and  as  far  as  we  can  see  deservedly  so. 

In  the  latter  part  of  1865,  the  old  man,  then 
probably  between  seventy  and  eighty  years  of  age,  had 
an  attack  of  sickness,  giving  a  severe  shock  to  his  phys- 
ical, as  well  as  his  mental  powers.  White  had  some 
years  before  intermarried  with  Rosalie,  the  niece,  and 
was  living  in  Louifirville,  Kentucky,  engaged  in  a  whole- 
aale  mercantile  buirtness,  as  senior  member  of  the  firm  of 


40  NASHVILLE: 


Graves  v.  White. 


White  &  Cochran,  doing  probably  a  profitable  business. 
On  the  recovery  of  Wells,  White  visited  him  in  Nash- 
ville, and  Wells  being  as  we  think,  unfitted  for  the  con- 
duct of  his  business,  consented  to  sell  out  his  stock,  rent 
out  his  house,  and  remove  to  Louisville,  making  White's 
house  his  home.  The  proof  shows  pretty  clearly,  that 
Dr.  Wells  probably  fixed  the  price  of  his  stock  of  drugs 
at  $25,000,  yet  White  conducted  the  negotiations,  and 
ultimately  succeeded  in  selling  them  at  perhaps  about 
$22,000,  a  full  price. 

From  this  time  Dr.  Wells  lived  in  White's  fistmily, 
White  managing  his  afi&irs,  investing  his  money,  and 
evidently  having  his  confidence,  as  well  as  management 
of  his  business  in  the  main,  if  not  entirely,  while  his 
money  was  deposited  in  the  house  of  which  White  was 
senior  member. 

While  the  proof  on  the  first  aspect  of  it  might  ap- 
pear somewhat  contradictory  as  to  the  mental  powers  of 
Dr.  Wells  fipom  the  time  of  his  removal  to  Louisville, 
yet,  on  closer  view  of  it,  we  do  not  think  there  is  much 
if  any  real  conflict  on  the  subject.  Its  results  may  be 
summed  up  about  as  follows:  Those  witnesses  almost 
without  exceptions  who  casually  met  and  conversed  with 
him,  think  as  far  as  they  observed,  that  his  mind  was 
about  as  sound  as  most  feeble  old  men  of  his  age — 
all  agreeing,  however,  that  he  was  very  feeble  in 
body.  On  the  other  hand,  those  who  had  the  best 
opportunities  of  knowing  Dr.  Wells,  who  had  been 
most  familiar  with  him,  among  them  old  friends  who 
had  served  their  apprenticeship  with  him,  aa  druggists, 
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• 
give  their  opinion   that   his  mind   was  greatly  impaired^ 

and  give  fiicts  on  which  their  opinions  were  based.  This 
view  is  mnch  strengthened  by  the  cautiously  expressed 
views  of  the  physician  in  Louisville,  Dr.  Hewitt,  who 
had  been  called  to  see  him  professionally  several  times 
during  his  residence  there,  and  who  attended  him 
in  his  last  sickness.  It  is  further  shown, .  as  a  fact, 
that  he  had  his  meals  carried  to  him  in  his  own  room 
generally,  and  from  the  statements  of  White  himself, 
had  to  be  nursed  and  cared  for  like  a  child — a  ser- 
vant having  been  hired  and  kept  especially  for  this 
purpose.  It  is  further  shown  by  like  proof,  coming 
from  White,  that  he  deemed  him  incompetent  to  have 
made  a  codicil  or  addition  to  his  will,  after  he  had 
left  Nashville,  and  gone  to  Louisville.  In  a  word, 
the  proof  shows  Dr.  Wells  to  have  been  in  a  state 
of  great  feebleness,  both  of  mind  and  body,  in  his 
second  childhood,  if  it  does  not  make  out  a  case  of 
total  incompetency  to  have  performed  any  valid  act 
involving  an  intelligent  assent  to  terms  or  stipulations. 
Under  these  circumstances,  upon  long  settled  prin- 
ciples regulating  contracts  between  parties  occupying 
confidential  relations  to  each  other,  if  such  a  gift,  as 
is  here  contended  for,  would  not  be  held  absolutely 
void  for  want  of  mental  capacity,  a  Court  of  Equity 
would  view  such  a  transaction  with  the  strictest  scru- 
tiny, and  before  it  could  be  allowed  to  stand,  require 
the  clearest  and  most  satis&ctory  evidence  to  be  ad- 
duced, that  at  the  time  the  transaction  took  place,  no 
advantage  whatever  was  taken,  either  of   the  oonfiden- 
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tial  relations  existing  in  order  to  obtain  a  benefit,  or  of 
the  weakness  and  frailty  of  the  party  from  whom  the 
benefit  was  received.  See  Haguerin  y.  Boaley,  2d  L. 
Gases  In.  Eq.,   536,  and  notes.      Bisph.   Fr.  Eq.,  229. 

We  find  no  such  proof  of  the  attending  circum- 
stances in  this  case.  We  have  only  the  check,  of 
date  January  16th,  1868.  The  proof  shows,  however, 
that  it  was  not  presented  or  charged  on  the  books  to 
his  account  till  in  December  following,  only  a  few 
days  before  his  death,  probably  after  his  sickness  had 
manifested  itself,  or  at  any  rate  increased  feebleness  had 
given  monition  of  his  approaching  end. 

Under  these  circumstances,  we  think  the  Chancellor 
decreed  correctly  in  refusing  to  allow  this  gift  to  stand 
and  holding  it  invalid.  Let  the  decree  be  affirmed 
with  costs  of  this  Court.  Costs  of  Court  below  as 
decreed  by  the  Chancellor,  and  as  he  may  decree  on 
final  hearing. 

The  case  will  be  remanded  for  taking  proper  ao- 
countB,  and  further  proceedings. 


_«^P^B«aMWi 
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TUNSTALL  V.  SCHOENPFLUQ. 

PKAcncSL  Judgment  may  be  eorreded  by  court.  When.  Plaintiff  sued  in 
r^levin  for  a  piano,  which  was  deliyered  to  him  under  the  writ. 
Defendant  recovered.  The  jury  fixed  the  value  of  the  piano  at  $600, 
the  damages  at  $157.  The  Court  entered  a  judgment  that  the  plain- 
tiff return  the  piano,  but  if  he  failed  to  do  so,  that  defendant  recover 
ef  plaintiff  and  his  surety  on  replevin  bond  the  sum  of  $757,  the 
value  of  the  piano  and  damages  assessed,  thus  allowing  the  party  to 
return  the  piano,  and  defeat  the  entire  money  judgment,  including 
the  damages. 

Hdd,  under  22877  of  the  Code,  the  error  is  the  result  of  mistake,  and  the 
same  appears  on  the  face  of  the  record,  and  .the  Court  should  have 
amended  the  judgment  so  as  to  conform  to  the  finding  of  the  jury. 

Ca«e  cited :  Blake  v,  Dunn,  5  Hum.,  579. 
Code:  {2877. 


FBOM  DAVIDSON. 


Appeal  from  the  Circuit  Court.  Ain>BEW  McLain, 
Judge. 

T.  M.  FiTB  for  plaintiff. 

H.  Barksdale  for  defendant. 

FfiEEMANy   J.^   deliyered  the  opinion  of  the  Court. 

Plaintiff  sued  in  replevin  for  a  piano^  which  was 
delivered  to  him  under  the  writ.  Defendant  recov- 
ered. The  jury  fixed  the  value  of  the  piano  at 
$600,  the  damages  at  1 157.  The  Court  entered  a  judg^ 
ment  that  the  plaintiff  return  the  piano,  but  if  he 
fkiled   to   do   so,  that  defendant  recover  of  plaintiff  and 
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his  surety  on  replevin  bond  the  sum  of  $767,  the  value 
of  piano  and  damages  assessed,  thus  allowing  the  party 
to  return  the  piano,  and  defeat  the  entire  money  judg- 
ment, including  the  damages  to  which  the  defendant 
was  entitled  when  the  piano  was  returned.  This  was 
at  May  Term.  At  September  Term,  afterwards,  a 
motion  was  made  by  defendant  to  correct  the  judg- 
ment, which  was  at  first  ordered,  but  afterwards  the 
order  vacated,  from  which  defendant  appealed  to  this 
Court. 

By  the  Code,  §2877,  the  Circuit,  Chancery  and  Su- 
preme Courts  are  authorized  to  correct  any  mistake  or 
omission  in  the  judgment  or  decree,  where  there  is  suf- 
ficient error  apparent  on  the  record,  the  papers  in  the 
cause,  or  entries  of  the  presiding  Judge  to  amend  by. 
This  Statute  is  very  broad  in  its  terms,  and  in  fuiv 
therance  of  the  ends  of  justice  should  be  fairly  con- 
strued, to  attain  the  end  designed.  It  is  difiicult, 
however,  to  draw  the  line  between  mistake,  and  simple 
error  in  a  judgment.  In  this  case,  however,  the  verdict 
of  the  jury  clearly  shows  that  the  damages  were  to 
be  given  in  accordance  with  the  law,  independent  of 
the  return  of  the  property.  The  judgment  rendered 
in  the  &cts,  is  entered,  however,  so  as  to  release  the 
damages,  in  the  return  of  the  property.  "We  think 
we  may  safely  go  so  far  as  to  hold  under  the  above 
Statute,  that  the  error  is  the  result  of  mistake,  and 
the  same  appears  on  the  face  of  the  record,  and  that 
the  Court  should  have  amended  the  judgment  so  as 
to  conform  to  the    finding   of    the   jury.       Before    the 
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Act  of  1855,  which  was  the  basis  of  the  above  Sec- 
tion of  the  Code,  it  was  held,  where  a  judgment  had 
been  obtained  against  administrators,  which  should  have 
been  entered  to  be  levied  out  of  goods  of  intestate; 
bnt  the,  Clerk  entered  the  judgment  to  be  collected 
out  of  them  individually,  that  such  a  judgment  could 
be  corrected;  5  Hum.,  579.  The  principle  of  this 
case  would   sustain   our   ruling   in   the  case  before  us. 

Reverse   the  judgment,    and    enter   proper  judgment 
here,   with   costs  of  the   motion   for  the    amendment. 


J.  R.  Sparkman  v.  A.  J.  Sparkman. 

Attachment,  anciUary.  What  in  a  sufficient  affidavit  for  aame.  An  affidavit 
which  Rtaten  the  fact  of  the  pendency  of  the  suit,  what  G>urt  it  ia 
in,  itR  character,  the  amoant  of  damages,  and  that  the  affiant  iB  justly 
entitled  to  recover  the  same,  and  then  goes  on  to  state  the  causes  for 
an  attachment  as  required  by  the  Statute,  is  sufficient. 


FROM   VAN   BUREN. 


Appeal   from   the   Circuit   Court.       W.    P.    Hicker- 
SON,  Judge. 

W.  E.  B.  Jones   for   plaintiff. 

McEijRoy  &  Defrees  for  defendant. 
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Freeman,   J.,   delivered   the   opinion   of  the   Court. 

The  only  question  in  this  case  is,  whether  an  ancil- 
lary attachment  was  proporly  quashed  by  the  Circuit 
Court,  plaintiff  having  commenced  his  original  suit  in 
the   Circuit   Court   of  A^an  Burcn   County. 

The  affidavit  in  this  case  is  sufficient.  It  states 
the  fact  of  the  pendency  of  his  suit,  what  Court  it 
was  in,  its  character,  the  amount  of  his  damages,  and 
that  he  is  justly  entitled  to  recover  the  same,  and  then 
goes  on  to  state  the  causes  for  an  attachment  as  re- 
quired  by   the  Statute. 

This  is  all  that  is  required  in  such  cases.  The 
writ  of  attachment  is  more  than  ordinarily  accurate. 
It  recites  the  fact  of  making  affidavit  according  to 
law,  in  cases  of  attachment,  that  it  is  issued  in  aid 
of  a  suit  at  law,  giving  the  court  where  it  was  pend- 
ing, the  cause  of  action  and  amount  of  damages  claimed. 
This  is  ample  to  show  the  connection  between  the 
attachment  and  the  suit  to  which  it  was  ancillary, 
w^ith  the  nature  of  said  suit.  This  is  all  that  is 
required  in  such  cases.  We,  therefore,  hold  the  Circuit 
Judge  erred  in  quashing  the  writ  and  reverse  his 
judgment,  directing  proper  judgment  to  be  entered 
here,   with    costs. 
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Jerry  Stokes,  in  Error,  v.  The  State. 


FROM   DAVIDSON. 


Criminal  Law.  Evidence,  Difference  hetveen  competency  of  ttitnesg  and 
materiality  of  testimony,  A  reversal  may  be  had  where  a  competent 
witness  has  been  rejected,  though  the  materiality  of  his  testimony 
does  not  appear  in  the  bill  of  exceptions. 

Cases  cited :  E«ll  r.  The  Justices  of  Giles  County,  3  Head,  583 ;  Hol- 
mark  v.  Molin,  5  Cold.,  482 ;  Moffit  v.  The  State,  2  Hum.,  99  ;  Work- 
man V.  The  State,  4  Sneed,  425. 

Appeal  from  the  Criminal  Court.     Thos.  N.  Frazier, 
Judge. 

P.  G.  S.  Perkins  and  O.  S.  Galbreath,  for  Slokes. 

Attornev-Gencral  Heiskell  for  the  State. 

McFarland,  J.,   delivered   the   opinion  of  the   Court. 

This  case  comes  up  upon  an  appeal  from  llie  judg- 
ment, upon  a  conviction  for  murder  in  the  second 
degree. 

The  prisoner  offered  as  a  witness  the  wife  of  Dick 
Nolan.  She  was  objected  to,  and  held  to  be  incom- 
petent by  the  Court,  upon  the  ground  that  Dick  Nolan 
was  jointly  indicted  with  the  prisoner,  for  the  murder. 
A  severance,  however,  had  been  had,  and  the  prisoner 
was  alone   upon   trial. 

It   is   conceded    by    the    Attorney-General    that    the 
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witncBS  was  competent,  but  it  is  argued  that  there 
should  be  no  reversal,  because  the  bill  of  exceptions 
does  not  show  what  the  testimony  of  the  proposed 
witness  would  have  been,  or  that  it  would  have  been 
material,  and,  therefore,  it  does  not  appear  that  the  pris- 
oner had  been  injured.  We  are  referred,  in  support 
of  this  position,  to  Ezell  v.  The  Juntices  of  Giles  County, 
3   Head,  and   Hohnark  v.  ilolin,  5    Cold.,    482. 

In  the  first  ease  this  Court  refused  to  reverse  on 
account  of  the  rejection  of  certain  testimony  of  a 
deceased  witness ;  in  the  other,  of  certain  declarations 
of  a  party  in  possession  of  personal  property,  as  to 
the  title,  because  it  did  not  appear  what  was  the  char- 
acter of  the  declarations  or  testimony  proposed,  and 
it  was,  therefore,  not  shown  that  the  Court  was  in 
error.  When  the  question  is  as  to  the  competency 
and  materiality  of  the  testimony  offered,  it  is  necessary 
to  show  the  character  of  the  testimony,  so  that  the 
Court  may  determine  its  competency  and  materiality, 
and  there  should  be  no  reversal  unless  competent  and 
material  testimony  has  been  rejected.  But  when  the 
question  is  as  to  the  competency  of  the  witness,  and 
the  Court  errs  in  rejecting  a  witness  clearly  compe- 
tent, it  has  not  been  regarded  as  necessary  to  go 
further,  and  shew  that  if  the  party  had  been  permitted 
to  examine  the  witness,  he  could  have  proven  material 
facts  by  him.  Nothing'  else  appearing,  it  will  be 
taken   that   the   witness    was   offered   in   good    faith. 

The  difference  between  the  cases  referred  to  and 
the   present,    is   that   in   these  cases   the  question   was  as 


• 


DECEMBER  TERM,  1874.  49 

Watson  V.  Beed. 

to  the  competency  and  materiality  of  the  testimony 
offered,  and  this  Court  could  not  affirm  that  the  Cir- 
cuit Judge  had  erred  in  rejecting  the  testimony  without 
hearing  what  was  proposed.  Here  the  question  was 
as  to  the  competency  of  the  witness,  and  we  can  see 
clearly  that  the  Court  erred  in  holding  the  witness 
incompetent;  the  question  as  to  the  competency  and 
materiality  of  the  testimony  was  not  reached  or  consid- 
ered. It  may  turn  out,  it  is  true,  that  the  witness 
will  prove  nothing,  but  the  prisoner  has  the  right  to 
have  the  witness  examined.  See  3fqffU  v.  The  State, 
2   Hum.,  99 ;    Workman  v.    The  State,  4   Sneed,   425. 

Reverse  the  judgment,  and  remand   the  cause  for   a 
new   trial. 


Samuel  Watson  v.  D.  Z.  Reed,  et  ah. 

1.  Principal  AND  Surety.  Stayor.  What  tnttreUaae,  A  stayor  will  not 
be  released  apon  the  ground  **  that  it  is  a  contract  or  agreement  for 
delay,  without  his  consent."  Where  such  agreement  is  after  judg- 
ment, and  only  a  voluntary  promise,  not  founded  upon  any  consid- 
eration, and  not  binding  upon  the  creditor. 
Case  cited:  Peay  v.  Poston,  10  Yerg.,  Ill ;  Bryant  v.  Budisell,  4  Heisk., 
656 ;  Leading  Cases  in  £q.,  559. 

2.  Same.  Same,  The  stayor  will  be  released,  when,  by  the  active  inter- 
ference of  the  creditor,  the  burden  of  the  debt  has  been  shifted  from 
the  property  of  the  principal,  after  a  specific  lien  is  fixed  upon  it,  so 
as  to  throw  it  upon  the  surety. 

Cases  cited:  Johnson  &  Taylor  v.  Ivey,  4  Cold.,  608;  Finley  v.  King,  1 
Head,  123 ;  Lindsey  v.  Thompson,  1  Baxter,  463. 

No   record   of   this  case   to   be  found. 
4 — ^VOL,  4. 
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McFarland,  J.,  delivered   the   opinion   of  the  Court. 

The  bill  and  amended  bill  taken  together,  allege 
in  substance,  that,  on  the  23d  May,  1860,  D.  Z.  Reed 
&  Bro.  recovered  judgment  against  Washington  Barrow 
before  a  Justice  of  the  peace.  That  the  complainant 
became  security  for  stay  of  execution.  On  the  9th  of 
July,  1861,  execution  was  issued,  and  levied  ujwn  the 
land  of  Barrow;  that  Shultz,  after  Cartwright,  to 
whom  the  judgment  had  been  assigned,  or  who  claimed 
to  own  it,  agreed  with  Barrow,  upon  the  latter's  promise 
to  pay  the  debt  in  a  short  time,  to  hold  up  the  levy, 
and  accordingly  did  so,  this  without  the  knowledge  or 
consent  of  complainant.  That  no  further  steps  were  ever 
taken,  and  the  Justice's  papers  were  subsequently  lost. 
That  the  land  was  subsequently  taken  by  other  cred- 
itors of  Barrow,  who  has  since  died  insolvent.  The 
question  is,  do  these  facts  release  Watson,  the  stayor? 
The  arguments  submitted  furnish  ample  reasons  and 
authority  for  deciding  this  question  either  way,  but  we 
must,  of  necessity,  determine  the  question  in  favor  of 
the  one  view  or  the  other.  It  is  clear,  from  the 
authorities,  that  this  does  not  release  the  stayor,  upon 
the  ground:  "that  it  is  a  contract  or  agreement  for 
delay  without  his  assent,"  bcoiiuse  it  is  after  judg- 
ment, and  besides  was  only  a  voluntary  promise,  not 
founded  upon  any  consideration,  and  not  binding  upon 
the  creditor;  Pcay  v.  Poston,  10  Yerg.,  Ill;  4  Heisk., 
656 ;    3   Leading  cases   in   Equity,  559. 

But   it   is  argued    that    he  is    discharged,   upon  the 
ground   that   the   creditor   has,  by  his  voluntary   act,  re- 
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leased  or  abandoned  a  lien  acquired  upon  the  property 
of  the  principal,  which,  but  for  his  interference,  would 
have  been  ample  security  for  the  debt,  and,  as  a  result, 
the   property  is   now   lost   and   the   principal   insolvent. 

Numerous  authorities  establish  that  the  creditor  is 
not  bound  to  take  active  measures  to  enforce  payment 
of  his  debt ;  mere  indulgence  will  not  release  the  surety 
although  the  principal  become  insolvent.  A  creditor 
after  having  instituted  proceedings,  may  fiiil  to  prosecute 
them,  but  "  he  is  ^  not  entitled  to  relinquish  any  hold 
which  he  has  actually  acquired  upon  the  property  or 
estate  of  the  principal,  and  which  might  have  been 
made  effectual  for  the  payment  of  the  debts.  This 
is  a  necessary  result  of  the  rule  that  a  creditor  shall 
not  arbitrarily  shift  the  burden  of  the  debt  from  the 
property  of  the  party  primarily  liable  for  its  payment, 
and  impose  it  upon  another,  whose  liability  is  secondary." 
It  has  consequently  been  decided,  that,  where  the  prop- 
erty of  the  principal  has  been  taken  in  execution  by  the 
creditor,  the  lien  thus  acquired  cannot  be  relinquished 
without  discharging  the  surety  to  an  extent  correspond- 
ing with  its  value.  See  3  Leading  cases  in  Equity, 
552,  where   the   authorities   are   digested. 

And  the  same  authority  says,  "it  may  be  laid  down 
as  a  general  principle,  that  the  creditor  is  bound  not  to 
relinquish  any  right  or  security  which  can  conduce  to 
the  safety  or  indemnity  of  the  surety,  and  will  be  re- 
sponsible  either  for  refusing  to  receive  or  giving  up 
that,  which,  if  accepted  or  retained,  would  have  been 
performance  or  payment;  see  page  552,   also   Johnson  <fe 
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Taylor  v.  Ivey,  4  Cold.,  608,  where  a  refusal  of  a  ten- 
der made  by  the  principal  was  held  to  discharge  the 
surety.  So  it  is  conceded  that  a  levy  on  personalty 
of  the  principal,  of  value  sufficient,  will  discharge  th^ 
surety;  Finley  v.  King,  1  Head,  123.  But  it  is  argued 
that  this  is  not  so  when  the  levy  is  upon  real  estate. 
There  is  no  doubt  that  there  is  this  difference  between 
a  levy  upon  personalty  and  realty,  to  wit :  a  levy  upon 
personalty  vests  the  title  of  the  goods  in  the  officer, 
and  if  of  value  sufficient,  satisfies  ^  the  execution,  a 
levy  upon  land  does  not  vest  the  title  in  the  officer 
or  satisfy  the  judgment,  but  only  creates  a  lien,  which 
may  be   discharged,  leaving  the  judgment .  in   force. 

It  seems  that  the  weight  of  American  authorities 
hold,  that,  if  the  creditor  direct  a  return  of  the  Ji.  fa. 
before  actual  levy,  it  will  not  discharge  the  surety, 
although  the  fi.  fa.  was  a  lien  upon  goods  of  the  prin- 
cipal, afterwards  taken  by  other  creditors;  but  the 
English  authorities  are  said  to  be  otherwise;  3  Leading 
cases  in  Equity,  551,  536.  So  this  Court  held,  in 
Miller  v.  Portei^,  5  Hum.,  294,  that  the  surety  was  not 
discharged  by  the  feet  that  the  creditor  directed  a 
return  of  the  fi.  fa.  before  a  levy.  The  opinion  puts 
the  case  upon  the  ground  that  there  was  no  valid  and 
definite  agreement  for  delay,  even  if  this  would  have 
discharged  a  surety  after  judgment.  It  is  argued  that 
the  facts  show  that  the  result  in  that  case  was  that 
the  statutory  lien  of  the  judgment  upon  the  principal's 
land,  was  lost  by  the  return  of  the  fi.  fa.  No  such 
question   was    made.       It   does   not  appear  whether  the 
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principal  owned  any  land^  and  if  he  did,  it  was  not 
lost  by  the  return  of  the  Ji.  fa.,  as  there  was  ample 
time  for  another  to  have  issued,  and  a  sale  of  the  land 
within  twelve  months.  It  is  true,  that  some  of  the 
eases  say  that  the  principle  upon  which  a  surety  is 
discharged  by  the  release  of  a  levy  upon  property,  is, 
that  the  levy  satisfies  the  execution,  and  that  this  is 
the  only  way  to  reconcile  the  doctrine  with  the  doc- 
trine that  the  return  of  a  fi.  fa.  before  levy,  which 
bound  the  debtor's  goods,  will  not  discharge  the  surety; 
but  it  seems  to  us,  from  the  principles  above  set  forth, 
that  the  release  of  the  surety  does  not  depend  upon  the 
question  of  a  technical  satisfaction.  Practically,  he  is 
much  injured  by  a  release  of  a  levy  upon  land  which 
would  have  paid  the  debt,  as  by  the  release  of  a  levy 
upon  personalty ;  and  it  is  upon  this  principal  that  he  is 
discharged.  That  is,  by  the  active  interference  of  the 
creditor,  the  burden  of  the  debt  has  been  shifted  from 
the  property  of  the  principal,  after  a  specific  lien  was 
fixed  upon  it,  so  as  to  throw  it  upon  the  surety.  We 
are  referred  to  American  Leading  cases,  in  support  of  the 
position,  that  a  release  of  a  levy  upon  land  will  not 
release  the  surety  where  it  is  said,  "moreover,  as  the 
exoneration  of  the  surety  arises  from  the  loss  of  a 
means  for  the  collection  of  the  debt,  it  will  not  follow 
from  the  abandonment  of  a  levy  on  land,  which  is  bound 
by  the  lien  of  the  judgment,  nor  in  any  case  where  it  is 
clearly  apparent  that  the  course  pursued  by  the  creditor, 
was  not  injurious."  We  have  not  examined  the  two 
cases  referred  to  in  support  of  this,   but  we  would  un- 
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derstand  it  to  mean,  that  a  release  of  the  levy  on  the 
land  would  not  injure  the  surety,  if  the  lien  of  the 
judgment  might  have  been  afterwards  enforced.  We, 
of  course,  have  not  an  opportunity  to  examine  all  the 
cases  referred  to  on  the  subject,  in  the  notes  to  Ameri- 
can Leading  cases,  and  Leading  cases  in  Equity,  with 
a  view  to  reconcile  them.  The  case  of  Lindshy  v. 
Thompson,  1  Baxter,  463,  by  this  Court  at  last  Term, 
is  not  in  point,  as  in  that  case  the  lien  on  the  land 
was  lost,  not  by  the  act  of  the  creditor,  but  by  the 
act  of  the  debtor. 

In  this  case,  the  bill  alleges  in  substance,  the  loss 
of  the  lien  by  the  active  interference  of  the  creditor. 
We  are  of  opinion  that  the  decree  overruling  the  de- 
murrer is  correct,  and  affirm  it,  with  the  costs  of  this 
Court. 


Gleaves,  Adm'r.,  etc.,  v.  Jas.  H.  Wii^on.  et  ah. 

Insolvent  estate.  Statute  of  Limitations.  The  administrator  of  F.  K. 
Zolicoffer  filed  hin  insolvent  bill  in  February,  1865,  to  settle  the 
estate  in  the  Chancery  Court  of  Davidson  County.  The  usual  injunc- 
tion was  granted  against  all  parties  bringing  suits,  and  notice  to  all 
creditorH  to  come  in  and  file  their  claims,  as  required  by  law.  In 
1868,  an  amended  bill  was  filed  in  the  Chancery  Court,  at  Murfrees- 
boro,  making  the  administrator  party  defendant,  claiming  that  Gen. 
Zolicoffer  had  purchased  certain  slaves  at  a  Chancery  sale,  and  was 
liable  for  their  value,  and  praying  for  judgment  against  the  adminis- 
trator for  the  amount  due.    The  administrator  answered  and  defended 
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hy  stating  that  he  had  suggested  the  insolvency  of  the  estate,  etc.,  but 
the  decree  was  rendered  against  the  administrator. 
Heldf  the  decree  in  the  Chancery  Court  at  Murfreesboro  can  give  the 
party  obtaining  it  no  possible  advantage.  It  was  obtained  in  viola- 
tion of  law,  and  the  injunction  forbidding  such  suit  to  be  brought. 
The  case  must  stand,  so  far  as  the  heirs  of  Zolicofier  and  creditors 
are  concerned,  as  if  no  decree  had  been  had,  and  the  petition  for  its  al- 
lowance in  this  case  having  been  filed  February  15,  1871,  more  than 
the  period  necessary  to  create  the  bar  of  the  Statute,  which  commenced 
to  run  the  1st  of  January,  1867,  the  exception  of  the  creditors  should 
have  been  allowed,  and  the  petition  difimiased. 

Cases  cited :  Martin,  administrator,  t\  Blakemore,  administrator,  5  Heisk. 
56 ;  Rogers,  adm*r,  v.  E.  Rogers,  same  Term. 


FROM    DAVIDSON. 


Appeal  from  the  Chancery  Court.  S.  D.  Frier- 
son,   Cliancellor. 

T.  W.  Turley   for  Wilson. 

W.  F.  Cooper  for  Gleaves. 

Freeman,  J.,  delivered   the   opinion   of  the   Court. 

The  administrator  of  F.  K.  Zolicoffer  filed  his  in- 
solvent bill  in  February,  1865,  to  settle  the  estate  in 
the   Chancery  Court   of    Davidson   County. 

The  usual  injunction  was  granted  against  all  parties 
bringing  suits,  and  notice  to  all  creditors  to  come  in 
and   file   their   claims,   as   required   by  law. 

In  September,  1868,  an  amended  bill  was  filed  in 
the  Chancery  Court  at  Murfreesboro,  making  Morton 
B.  Howell,  who  had  succeeded  Gleaves,  and  become 
administrator'  de  bonis  nan,  party  defendant,  claiming  that 
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Gen.  Zolicoffer  had  purchased  certain  slaves  at  a  Chan- 
cery sale,  ordere:!  by  that  Court,  and  was  liable  for 
their  price,  and  praying  that  judgment  be  rendered 
against  said  administrator,  for  the  amount  due.  Howell 
filed  an  answer,  stating  the  fact  that  he  had  suggested 
the  insolvency  of  the  estate,  and  a  bill  filed  for  its 
administration  in  the  Chancery  Court  on  the  27th  of 
February,  1865,  making  other  defences  which  need  not 
be  noticed  here.  However,  notwithstanding  these  de- 
fences, it  appears  that  in  April,  1869,  a  decree  was 
rendered  in  favor  of  Currin's  heirs,  in  the  case,  against 
llowell,  the  administrator,  for  $2,450,  and  the  parties 
were  directed  to  file  this  decree  in  the  insolvent  case 
pending  in  the  Chancery  Court  at  Kashville,  for  pro 
rata   distribution. 

The  decree  seems  to  have  been  filed  on  the  same 
day  rendered,  with  the  Clerk  of  the  Chancery  Court, 
to-wit:  on  the  29th  of  April,  1869 — ^but  the  petition 
setting  forth  the  claim,  its  nature  and  origin,  and 
making  the  complainants  in  the  decree  parties  to  the 
suit,  was  not  filed  until  February,  1871 — ^and  this  must 
be  held  the  commencement  of  the  litigation,  or  the 
time  of  filing  the  claim  for  the  purposes  of  this  case, 
as  no  defence  could  be  made  against  it  by  simply 
entering  it  on  the  list  of  claims  by  the  Clerk  and 
Master,  when   filed   in   his   ofl&ce. 

However,  be  this  as  it  may,  the  decree  in  the 
Chancery  Court  at  Murfreesboro  can  give  the  party 
obtaining  it  no  possible  advantage.  It  was  obtained 
in   violation   of  law,  and   the  injunction  forbidding  such 
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suit  to  be  brought.  The  case  must  standi  so  far  as 
the  heirs  of  Zolicoffer  and  creditors,  as  if  no  decree 
had  been  had,  and  the  petition  for  its  allowance  in 
this  case  having  been  filed  February  15,  1871,  more 
than  the  period  necessary  to  create  the  bar  of  the 
Statute,  which  commenced  to  run  the  1st  of  January, 
1867,  the  exception  of  the  creditors  should  have  been 
allowed,  and  the  petition  dismissed.  See  3Iartin,  ad- 
ministraiar,  v.  Blakemore,  administratar,  5  Heisk.,  56 ; 
Rogers,  adm'r,  v.  E.  Rogers,  same   Term. 

The   decree    of    the   Chancellor   is   reversed,  and   the 
petition   dismissed   with   costs   of  this   and   Court  below. 


Gowen  v.  Shute. 

1.  Bills  and  Notes.    Estoppel.    A   promingory  note,  the  consideration 

of  which  was  the  loan  to  the  maker  of  certain  State  notes,  which  cir- 
culated as  money  at  the  date  of  the  loan,  and  which  were  valuable  as 
money,  cannot  be  avoided  upon  the  ground  that  they  were  unlawfully 
issued  by  the  State,  the  maker  having  used  them  as  money,  and 
derived  benefit  from  them,  cannot  be  heard  to  rely  on  such  a  defense. 

Gases  cited :  Crockett  v.  Alexander,  5  Heisk.,  107 ;  Orchard  v,  Hughes, 
.  1  Wall.,  74. 

2.  Bill  of  Credit.     ConntibUxonol  law,    A  bill  of  credit,  such  as  a  State 

is  inhibited  from  issuing,  is  a  bill  drawn  by  the  State,  and  resting 
merely  on  its  credit  for  payment ;  and  a  note  or  bill  drawn  by  the 
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State,  the  payment  of  which  is  to  be  made  out  of  a  fund  pledged  for 
that  purpose,  is  not  such  a  bill  of  credit. 

Authorities  cited:  Briscoe  v.  Bank  of  Kentucky,  11  Peters, 314;  Darring- 
ton  V.  State  of  Alabama,  13  How.,  16;  Craig  v.  State  of  Missouri,  4 
Peters,  431. 


FROM   MAURY. 


Appeal  from  the  Circuit  Court.  W.  C.  McLEmoRE, 
Judge. 

No  briefa  in  this  case. 

Sneed,   J.,   deliv'ered    the   opinion   of   the   Court. 

The  action  was  upon  a  promissory  note,  and  was 
brought  by  apjKjal  from  a  judgment  of  a  Justice  of 
Davidson  County  into  the  Circuit  Court  of  said  county, 
where  the  matters  in  controversy  were  submitted  to 
the  Judge  presiding,  without  the  intervention  of  a  jury. 
His  Honor  rendered  judgment  for  the  plaintiff,  in 
affirmance   of   the  judgment   of    the    Justice. 

The  defendant  appeals  in  error,  and  insists  that  the 
contract  cannot  be  lawfully  enforced  against  him,  be- 
cause, as  he  alleges,  the  promissory  note  was  executed 
for  a  consideration   which   was   unlawful. 

It  is  shown  that  the  defendant,  in  the  State  of 
Mississippi,  during  the  war,  borrowed  of  the  plaintiff 
the  amount  of  the  note  in  a  State  currency  then  cir- 
culating  in  that  State,  called,  in  jwpular  parlance, 
•^cotton  money."  He  executed  the  note  in  controversy 
for   the   amount   so    borrowed,   and    while    he   docs    not 
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show  that  he  ever  paid  back  or  tendered  any  portion 
of  the  currency  thus  borrowed,  or  that  he  was  injured 
by  the  loan,  or  lost  any  part  of  the  amount  by  de- 
preciation, he  nevertheless  insists  that  the  contract  was 
a  nullity,  and  he  is  not  bound  in  law  to  pay  the 
note. 

We  may  observe,  at  the  threshold,  that  there  is  a 
growing  di.sposition  manifest  in  the  rulings  of  the 
Courts  as  they  get  farther  from  the  late  great  sectional 
conflict,  to  resolve  all  deficiencies  growing  out  of  the 
belligerent  relations  into  a  mere  question  of  good  faith 
and  moral  obligation  in  adjudging  the  validity  of  mere 
private  contracts  between  man  and  man.  And  these 
rulings  rest  upon  the  soundest  principles,  as  well  of 
morality  as  of  law.  It  would  seem  that  no  citation 
of  authority  is  necessary  to  sustain  the  proposition  that 
if  one  borrows  of  another  an  amount  of  currency 
which,  though  issued  unlawfully,  nevertheless  served  to 
buy  the  borrower's  food  and  raiment,  and  pay  his 
debt^  without  loss,  he  ought  not  to  be  heard  to  deny 
his  liability  because  the  currency,  which  would  have 
been  alike  valuable  to  his  friend  if  he  had  retained  it, 
was,  in  fact,  issued  originally  without  lawful  authority. 
There  is  a  wholesome  principle  of  morality  which  under- 
lies these  questions,  which  has  cause  to  be  chrystalized 
into  a  cannon  of  the  law,  which  compels  a  party  to 
perform  his  contract  when  he  has  enjoyed  the  full 
benefit  of  it,  and  excludes  defences  which  are  foreign 
to  the  actual  merits  of  his  contract,  and  his  moral  ob- 
ligation  to   discharge   it.       A   good   illustration   of    it   is 
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furnished  in  the  case  of  Orchard  v.  Hughes,  1  Wall., 
74.  A  bill  had  been  filed  in  that  case  to  foreclose 
a  mortgage.  The  defendant  set  up,  by  way  of  answer, 
that  a  part  of  the  consideration  of  the  mortgage  con- 
sisted of  the  bills  of  the  Bank  of  Tekama,  of  the 
Territory  of  Nebraska;  that  this  bank,  though  chartered, 
had  never  been  approved  of  by  Congress,  as  was 
necessary ;  that  the  bank  was  never  organized ;  that  it 
was  a  device  to  deceive  the  public ;  that  its  notes  were 
fraudulently  issued  and  put  in  circulation  without  au- 
thoritv  of  law,  and  were  of  no  validity  or  value  what- 
ever.  But  the  answer  showed  that  the  bills  were 
current  and  in  circulation  at  the  time,  and  does  not 
show  that  they  proved  worthless  in  the  respondent's 
hands,  or  that  they  had  ever  been  tendered  back.  But 
many  of  them  had  been  paid  away  to  respondent's 
creditors,  some  to  one  Davis,  in  whose  hands  they  did 
become  worthless.  The  Court  held  that  defendant  was 
not  in  a  condition  to  resist  the  complainant's  demand 
on  account  of  the  character  of  the  said  currency.  "The 
fatal  defect  in  both  the  answer  and  the  proof,"  say  the 
Court,  "is  that,  admitting  every  allegation  against  the 
legality  of  the  bank  charter,  and  of  the  worthlessness 
of  the  pa|>er  issued  by  the  bank,  the  defendant  has  not 
been  the  sufferer.  The  bills  he  used  in  payment  of 
his  debts  while  they  were  current  in  the  community, 
and  he  has  not  taken  them  back,  either  voluntarily, 
assuming  that  he  might  have  done  so,  and  set  up  the 
fact  as  a  defence,  nor  has  he  been  subjected  to  the 
repayment   of   the   debts    he    discharged    by   the   use   of 
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them^  and  even  were  he  permitted  to  succeed  in  re- 
ducing the  present  demand  by  rebating  the  bank  bills 
received  by  him,  it  does  not  appear  that  he  was  under 
any  obligation  to  account  for  that  amount  to  the  credi- 
tor or  creditors  to  whom  he   paid   them."      1  Wall.,  74. 

This  Court  has  constantly  held,  also,  that  contracts 
between  private  citizens  for  the  loan  of  Confederate 
Treasurv  notes  or  Bank  of  Tennessee  notes,  issued  after 
the  beginning  of  the  civil  war,  will  be  enforced  accord- 
ing to  these  terms.  Crockett  v.  Alexander ,  5  Heisk., 
107.       And   these   principles   are  decisive  of  this  case. 

But  it  is  said  that  the  currency  borrowed  in  this 
case,  and  constituting  the  consideration  of  the  note,  were 
bills  of  credit,  and  issued  by  the  State  of  Mississippi 
in  violation  of  the  Constitution  of  the  United  States, 
inhibited  the  several  States  from  issuing  bills  of  credit. 
And  so  it  may  be  said  of  Confederate  Treasury  notes, 
that  they  were  issued  in  violation  of  the  supreme 
organic  law,  but  yet  both  the  Courts  of  the  States  and 
the  United  States  are  constantly  enforcing  contracts 
having  no  other  consideration,  upon  the  jus  exceMor  of 
common  right  and  moral  obligation.  We  need  not, 
therefore,  enter  upon  that  vast  domain  of  inquiry  upon 
which  private  rights  are  to  be  determined  by  reference 
to  the  principles  of  the  laws  of  war,  or  the  belligerent 
relations  of  States   and   Commonwealths. 

It  is  suflBcient  to  say,  in  response  to  the  able  argu- 
ment of  defendant's  counsel  on  this  branch  of  the  case, 
that  in  the  opinion  of  this  Court,  the  notes  in  ques- 
tion  are   not   bills   of  credit   in   the   sense   of   the   Con- 
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stitution.  The  currency  in  question  was  issued  and  put 
into  circulation  in  Mississippi  during  the  late  civil  war, 
under  an  Act  passed  December  19,  1861,  entitled,  "an 
Act  authorizing  the  issuance  of  treasury  notes  as  ad- 
vances on  cotton."  The  notes  were  in  the  form  fol- 
lowing : 

"  On  demand,  after  prochimation  made  to  present, 
the   State   of    Mississippi   will    pay    the    bearer   the   sum 

of dollars,  out  of  proceeds  of  cotton  pledged  for 

the   redemption  of  this   note  at  the   Treasurer's  office   in 

Jackson,  Mississippi.     Issued  this  day  of , 

186—."  "    . 

They  were  signed  by  the  Auditor  of  Public  Ac- 
counts and  the  Treasurer  of  the  State,  and  were  re- 
ceiv^able  in  payment  of  all  dues  to  the  State  and  counties 
except  the  military  tax.  The  auditor  was  authorized  to 
issue  them  to  the  jieople  upon  a  pledge  of  cottony  which 
the  citizen  bound  himself  to  deliver  on  proclamation 
of  the  Governor,  at  some  Confederate  seaport,  at  the 
rate  of  five  cents  per  pound.  In  consideration  of  this 
cotton,  «o  pledged  by  the  citizen,  under  bond  and 
security  for  his  faithful  performance  of  the  stipulation 
of  his  contract,  the  State  issued  to  him  this  cotton 
currency.  The  fund  arising  from  the  sale  of  the  cotton 
by  the  State  was  to  be  set  apart,  when  realized,  for 
the  redemption  of  these  issues,  thus  making  them  not 
merely  dependent  upon  the  faith  and  credit  of  the  State 
for  their  redemption,  but  upon  the  specific  pledge  of 
this  cotton  fund.  The  special  characteristic  of  a  bill 
of  credit   issued   by  a   State,  as  defined   by  the   Supreme 
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Court  of  the  United  States,  is,  that  it  is  a  bill  drawn 
and  resting  merely  on  the  credit  of  the  State,  as  con- 
tra-distinguished from  a  fund  constituted  or  pledged  for 
the  payment  of  the  bill.  Briscoe  v.  Bank  of  Kentucky, 
11  Pet.,  314.  It  must  be  intended  to  circulate  as 
money.  But  it  must  issue  solely  upon  the  credit  of 
the  State,  and  upon  the  faith  and  credit  of  no  specific 
fund  constituted  for  its  redemption.  Darrington  v.  State 
of  Alabama,  13  How.,  16;  Craig  v.  State  of  Missouri, 
4  Pet.,  431,  et  seq.  The  currency  in  question,  then, 
is  not  based  on  the  general  credit  of  the  State  of  Mis- 
sissippi, but  a  particular  fund  has  been  set  apart  specially 
for  ite  payment,  and  this  distinguishes  it  from  the  bills 
of  credit  which  lie  under  the  ban  of  the  organic  law. 
The  Statute  in  question  is  evidently  the  work  of  some 
thoughtful  lawyer,  who  was  studying  in  its  framework 
here  to  avoid  a  collision  with  the  Constitution  of  the 
Confederate  States,  which  contains  a  like  inhibition,  and 
which  had  been  promulgated  prior  to  the  enactment  of 
the   Statute. 

We  hold,  however,  in  this  case,  upon  other  con- 
siderations hereinbefore  referred  to,  that  the  defendant  is 
liable  upon  the  note  in  controversy,  irrespective  of  the 
question  whether  the  notes  called  "cotton  money"  are 
bills  of  credit  or  not. 

Let  the  judgment   be  affirmed. 
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Henry  Ward  and  his  Guardian,    Grey,  t?.   James 

K.   Conatser. 

Persons  under  Disability.  iM-natics,  Damages  for  ir^juries  committed 
by.  Torts,  In  a  civil  action  to  recover  damages  for  an  injury  inflicted 
upon  the  person  or  property  of  another  by  a  lunatic,  insanity  cannot 
be  looked  to  as  a  justification  of  tlie  wrong,  and  while  the  insane  per- 
son will  be  liable  for  actual  damages  resulting  from  the  injury,  puna- 
tive  or  vindictive  damages  cannot  be  recovered. 

Case  cited :  Tally  t;.  Ayers,  3  Sneed,  680. 

Authorities  cited:  32  Maryland  R.,  581 ;  3  Barb.,  657;  3  Paige,  199; 
Sedg.  on  Dam.,  (6  Ed.,)  note  1,  page  555. 


FROM    TROUSDALE. 


Appeal  from  the  Circuit  Court.  W.  H.  William- 
son, Judge. 

Jas.  McHenry  and  A.  A.  Swope  for  Conatser. 

No  brief  appears  for  Ward. 

Deaderick,   J.,   delivered   the   opinion   of  the   Court. 

There  was  a  verdict  for  $1,000  in  favor  of  defend- 
ant, in  error,  in  the  Circuit  Court  of  Trousdale  County 
against  Ward  and  his  Guardian,  for  the  alleged  shoot- 
ing by  Ward  of  Conatser,  by  which  he  was  seriously 
and   permanently    injured. 

The  Court  refused  a  new  trial,  and  the  defendants 
below   have   appealed   to   this  Court. 
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Except  in  the  argument  of  one  of  the  counsel  for 
plaintiff  in  error^  the  fiict  of  the  shooting  seems  to  be 
assumed  and  conceded^  and  the  defence  rested  almost 
entirely  upon  the  proposition  that  Ward  was  insane 
when  the  act  was  done^  and  is  not  liable  for  the  con- 
sequences  of  the   shooting. 

There  is  barely  suflScient  evidence  to  sustain  the 
verdict  of  the  jury,  with  all  the  presumptions  of  law 
in  its  favor,  from  the  verdict  of  the  jury  and  the 
action   of  the   Court   refusing  to  set  it  aside. 

The  Judge  charged  the  jury  that  "insanity  cannot 
be  looked  to  as  a  justification  of  the  shooting,'^  but 
that  an  insane  person  would  be  liable  for  the  actual 
damage  resulting  from  the  injury  inflicted,  but  not  for 
punitive  or  vindictive   damages. 

The  evidence  tended  to  establish  the  insanity  of 
Ward,  and  we  are  of  opinion  that  the  charge  is  a 
correct  exposition  of  the  law  applicable  to  the  facts 
of  the  case,  and  contains  ample  and  accurate  instruc- 
tions upon  all  the  questions  presented  in  the  pleadings 
and  evidence. 

Numerous  cases  have  been  cited  by  the  counsel  of 
defendant   in  error,   which   fully   sustain   the   charge. 

It  is  very  ingeniously  argued,  that  an  insane  man 
ought  not  to  be  held  liable  for  an  act  done  without 
intent  to  do  wrong  or  injury.  And  there  is  much 
plausibility  in  the  argument.  But  on  the  other  hand, 
if  a  lunatic,  having  inflicted  an  injury  upon  the  per- 
son or  property  of  another,  is  not  held  to  make  repa- 
ration, the   party  suffering  would  be  without   redress. 

5— VOL.  4.  -^ 
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This  Court  has  held  that  in  a  civil  action  to  re- 
cover damages^  it  is  immaterial  whether  the  injury  was 
willful  or  not.  It  is  no  ground  of  defence  that  the 
mind  or  will  did  not  concur  in  the  act  by  which  the 
injury  was  inflicted.    .  3   Sneed,   680. 

The  damages  are  intended  when  solely  compensa- 
tory as  a  reparation   for  the   injury   received. 

Where  a  lunatic  burned  Jmi^  neighbor's  barn^  |he 
was  held  liable  for  the  value  of  the  barn^  the  Court 
saying  that  lunacy  was  no  defence  against  liability  for 
compensator)'  damages.       32   Maryland   R.,   581. 

To  the  same  effect  are  the  cases  in  3  Barb.,  657 ; 
3  Paige,  199,  and  in  note  1,  page  555,  to  6th  Edition 
(1874)  of  Sedg.  on  Dani;,  it  is  said  that  ^'although 
an  insane  defendant  should  not  be  p«n/«A('<?,  either 
civilly  or  criminally,  for  his  acts,  yet  a  verdict  to  the 
extent  of  compensation  for  the  actual  loss  sustained  by 
the  injured   party   in  such  a  case   appears  to   be   right." 

A  sane  man  for  his  tort  may  be  punished  by  vin- 
dictive damages  for  his  acts.  A  lunatic  or  insane 
person  is  held  liable  only  to  make  compensation  for 
the   loss  sustained   by   his  act,  which   injures   another. 

Some  exceptions  have  been  taken  to  the  reading  of 
certain  depositions  because   no   notice  was    given. 

We  are  of  opinion  that  the  evidence  of  Swope  and 
otliers  shows  that  proper  notice  was  given,  and  the  de- 
j)08itions   were    properly   admitted. 

Upon  the  whole  case  we  are  of  opinion  thaJb  the 
verdict  was  right,  and  that  there  is  no  error  in  the 
record,   and  we   affirm  the  judgment. 
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P.  V.  Rogers,  Executor,  etc.,  v.  M.  A.  Southern,  et  aL 

Statute  of  Limitations.  Admissiom  sufficient  to  remove  the  bar  of  the 
Statute,  Where  the  testator,  at  and  before  the  time  of  the  preparation 
of  his  will,  made  repeated  admiasions  of  the  justice  and  validity  of 
the  petitioner's  debt,  and,  at  the  time  of  the  execution  of  his  will, 
prepared  a  schedule  of  his  indebtedness  to  petitioner,  and  acknowl- 
edged that  he  owed,  and  was  willing  to  pay  it, 

Held^  That  these  facts  were  sufficient  to  remove  the  bar  of  the  Statute 
of  Limitations  of  six  vcnrn,  which  was  pleaded  by  the  executor. 


FROM   HUMPHREYS. 


Appeal    from    the  Chancery    Court.       , 

Chancellor. 

Shackelford  and  Baker  for  Rogers. 

McAdoo  for  Southern. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

This  IS  an  insolvent  bill,  brought  from  the  Chancery 
Court  of  Humphreys  County,  by  Price  A  Hobbs,  cred- 
itors, from  a  decree  disallowing  certain  claims  filed  by 
them,  and  also  by  the  complainants,  from  the  decree 
allowing   certain   claims   of  Price. 

Testator  died  in  June,  1870.  His  executor  qualified 
in  July,  1870,  and  at  November  or  December  Term, 
1870,  suggested  the  insolvency  of  the  estate  to  the  Clerk 
of  the  Countv  Court.       Price  filed  his  notes  on  testator 
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in  due  titne^  and  Hobbs^  as  evidence  of  his  claim,  filed 
the  receipts  of  Spicer,  the  testator,  for  claims  for  collec- 
tion, dated   March,  1862. 

In  January,  1873,  Rogers,  the  executor,  filed  this 
bill  to  have  the  administration  of  the  estate  transferred 
to  the  Chancery  Court,  upon  the  ground  that  the  estate 
exceeded  three  thousand  dollars  in  value,  making  Price, 
and  devisees  and  legatees,  as  well  as  creditors,  parties. 
Price  answered,  setting  up  his  notes  of  the  testator  as 
claims  against  his  estate. 

An  account  was  taken  and  exceptions  filed  by  com- 
plainant, and  defendants  Price  and  Hobbs.  The  excep- 
tion of  complainant  to  the  note  of  $164,  jiayable  to 
Price,  and   other  exceptions,  were  overruled. 

The  exceptions  taken  were  that  the  claims  or  notes 
were  barred  by  lapse  of  time,  or  the  Statute  of  Limita- 
tions of  six  years.  More  than  six  years  had  elapsed 
from  the  time  said  notes,  or  any  of  them,  fell  due. 
But  repeated  admissions  by  testator  of  the  justice  and 
validity  of  Price's  claims  were  made,  coming  down  to 
the  date  of  the  execution  of  his  will,  at  which  time  he 
had  a  schedule  of  his  indebtedness  to  Price  made  out, 
and  acknowledged  that  he  owed  and  was  willing  to  pay 
him.  This  was  done  at  the  time  of  the  preparation  of 
his  will,  and  with  a  view  to  enable  him  to  approximate 
the  value  of  his  estate  after  the  payment  of  his  debts. 
The  witness  states  that  he  then  estimated  his  indebted- 
ness  to  Price  at  $3,500.  This  is  probably  an  over 
estimate  by  either  testator  or  the  witness  to  the  extent 
of  $700  or  $800. 
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Another  witness,  at  a  different  and  previous  time, 
heard  testator  estimate  his  indebtedness  to  Price  at 
?1,200  or  $1,500. 

We  are  of  opinion  that  the  evidence  of  testator^s  ac- 
knowledgment of  his  liability  and  willingness  to  pay  is 
sufficient  to  remove  the  bar  of  the  Statute,  and  that  the 
Chancellor's  decree  is  incorrect  in  sustaining  exception 
to  the  $164  note,  and  was  correct  in  overruling  com- 
plainant's exceptions  to  the  allowance  of  the  other  notes. 

It  is  shown  by  evidence  that  Spicer  received  for 
Hobbs,  the  amount  of  a  note  ($86  20)  on  Forrest  in 
1866  or  1867,  and  at  some  period  after  March,  1862, 
the  further  sum  of  $320,  the  amount  of  Pruet's  note. 

These  sums  on  exception  were  disallowed,  and  we 
think  improperly.  The  Statute  of  six  years  did  not 
exclude  either,  counting  out  the  time  to  January  1, 
1867,  on  the  smaller  claim,  and  they  were  both  filed  in 
the  County  Court  in  due  time. 

The  decree  of  the  Chancellor  will  be  modified  as 
herein  indicated,  and  remanded  to  the  Chancery  Court 
for  further  proceedings,  and  the  costs  of  this  Court 
will  be  paid  by  the  executor  out  of  the  assets  of  the 
estate. 
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John  C.  FerriSj   Adm'r,  et  al,  v.  Henry  Eichbaum, 

et  al. 

1.  Trust   Estate.     Trustee  fails  to  give  bond  and  take  oath.    Effect  of. 

Where  a  trustee  fails  to  give  bond  and  take  the  oath,  under  §1974  of 
the  Code,  and  makes  a  sale  of  the  trust  property  by  the  advice  of  one 
of  the  beneficiaries,  and  is  joined  in  the  deed  by  the  grantor,  the  sale 
will  be  valid  so  far  as  the  creditor  of  such  beneficiary  is  concerned, 
who  seeks  to  recover  his  debtor's  interest  in  the  trust  estate. 

2.  Same.    Same,    Arguendo,    The  creditor  of  such  beneficiary  might  have 

relief  against  the  trustee  to  the  extent  of  the  indebtedness  still  due 
the  beneficiary  and  unpaid. 

3.  Same.    Same,    Pwrehajser,    How  affected,    A  purchaser  of  property  sold 

under  such  circumstances,  upon  the  ground  that  the  sale  is  void,  will 
not  be  liable,  where  he  has  reconveyed  the  same  to  a  third  party,  and 
had  no  intcn^st  at  the  filing  of  the  bill,  the  remedy  being  against  the 
property  in  the  hands  of  the  present  owner  or  claimant. 

Code  cited :  §1974. 


FROM   DAVIDSON. 


No   record   to   be  found. 

McFarland,    J.,   delivered    the   opinion    of   the   Court. 

The  bill  alleges  that  on  December  31,  1859,  Wm. 
Eichbaum,  by  deed,  conveyed  certain  real  estate  there- 
in described,  and  a  negro  woman  to  Henry  Eichbaum, 
in  trust,  to  secure  a  debt  of  $15,100,  due  to  Catherine 
M.  Eichbaum,  the  wife  of  said  William  A.,  for  the 
rents  of   her  separate    property,   situated    in    Nashville, 
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from  1847  to  1859— a  debt  to  Mary  C.  Stevens  for 
fl,937— a  debt  to  John  D.  Eichbaum  for  $1,824. 
That  the  deed  provided  that  if  said  Wm.  A.  Eichbaum 
should  fail  to  pay  said  debts  to  the  satisfaction  of  said 
parties,  that  they  or  either  of  them  might  at  any  time 
cause  the  property  to  be  sold  to  pay  their  demands; 
the  trustee  to  sell  according  to  such  instructions  as  the 
party  demanding  the  sale  may  give,  and  in  case  no 
instructions  are  given,  the  sale  to  be  on  a  credit  of 
one,  two,  and  three  years,  the  balance,  if  any,  to  be 
divided  ratably  among  the  other  creditors  of  said  Wm. 
A.  Eichbaum.  The  deed  was  made  subject  to  prior 
liens  in  favor  of  other  parties.  The  bill  charges  that 
the  property  was  worth  over  $50,000,  and  that  Henry 
Eichbaum  never  gave  the  bond  or  took  the  oath  re- 
quired by  §1974  of  the  Code,  and  was  never  released 
from  doing  so  in  writing  by  the  creditors;  but,  with- 
out ever  having  so  qualified,  he  sold  one  of  the  lots 
conveyed  in  this  deed,  a  lot  on  College  Street,  in 
Nashville,  to  James  Whitworth  for  $34,000,  Wm.  A. 
Eichbaum  joining  in  the  deed,  dated  June  30,  1866, 
which  is  exhibited  with  the  bill.  This  deed  shows 
that  the  sale  was  made  upon  the  direction  of  John  D. 
Eichbaum,  one  of  the  creditors.  Whitworth  sold  the 
lot,  and  it  passed  through  several  hands,  until  it  came 
to  the  hands  of  John  F.  Demoville,  to  whom  it  was 
conveyed  by  the  last  purchaser  preceeding  him.  The 
bill  says  that  Whitworth's  notes  for  purchase-money  had 
all   been   taken   up. 

This   bill   is   filed   by   the   administrator  of  Catherine 
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M.  Eichbaum,  and  of  Mary  C.  Stevens  and  Thomas 
Allison,  a  judgment  creditor  of  John  D.  Eichbaum, 
against  Henry  Eichbaum,  the  trustee,  Wm.  A.  Eichbaum, 
the  grantor  in  the  deed  of  trust,  John  D.  Eichbaum, 
James   Whitworth,   and   John   F.   Demoville. 

The  bill  proceeds  upon  two  grounds:  Ist.  That  the 
sale  of  the  lot  in  question  by  the  trustee  was  void, 
because  the  trustee  had  not  given  the  bond,  or  qualified 
as  required  by  law,  and  that  the  creditors  had  the 
right  to  proceed  directly  to  have  the  property  re-sold, 
and  if  this  be  not  so,  that  this  was  a  case  where 
Whitworth  should  have  seen  to  the  application  of  the 
purchase-money,  and  he  should  be  held  liable  for 
having  failed   to   do   so. 

Allison  places  his  claim  upon  the  ground  that  he 
is  a  judgment  creditor  of  John  D.  Eichbaum,  whose 
debt,  secured  by  the  deed,  has  never  been  paid,  and 
he   has   the   right   to   be   substituted   to   his   rights. 

Whitworth  and  John  D.  Eichbaum  filed  separate 
demurrers  to  the  bill.  Wm.  A.  Eichbaum  answered, 
but  it  does  not  appear  whether  Henry  Eichbaum  or 
Demoville  have  made  any  defence.  No  further  steps, 
however,  were  taken  against  them.  The  cause  was 
heard  upon  the  demurrers  of  Whitworth  and  John  D. 
Eichbaum,  which  were  sustained,  and  the  bill  as  to 
these  defendants  dismissed,  and  upon  this  decree  the 
cause  is  before  us. 

The  principal  ground  of  demurrer  of  John  D.  Eich- 
baum is  that  it  appears  from  the  deed  exhibited  that 
the  sale  made  by  the   trustee   was  made  by  his   direc- 
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tion,  and  he  is,  therefore,  clearly  bound  by  it,  and 
his  creditor,  Allison,  must  stand  in  his  shoes,  and 
can  have  no  higher  right.  This  is  manifestly  well 
taken.  The  only  possible  ground  upon  which  Allison 
could  have  relief  would  be  upon  the  ground  that  the 
debt  due  John  D.  Eichbaum  is  still  unpaid,  in  which 
case  his  relief  would  lie  against  the  trustee,  but  the 
bill  does  not  go  upon  this  ground,  nor  does  the 
decree  below   pass   upon    this   question. 

Whitworth's  demurrer  first  assumes,  that  if  the  com- 
plainants proceed  upon  the  ground  that  the  sale  of 
the  lot  was  void,  then  their  remedy  is  against  the 
property  in  the  hands  of  the  present  owner  or  claim- 
ant, and  for  this  purpose  he  is  not  a  necessary  party, 
as  the  bill  shows  that  he  had  conveyed  it  awav  before 
his  bill  was  filed,  and  now  has  no  claim  upon  it. 
This,  we  think,  is  well  taken,  beyond  doubt.  2d.  If 
the  bill  proceeds  upon  the  grounds  that  he  should  be 
held  to  have  seen  to  the  application  of  the  purchase- 
money,  that  the  bill  does  not  make  a  case  for  this 
relief,  we  are  of  opinion  that  the  bill  does  not  make 
a  case  for  relief  upon  this  ground.  We  do  not  deem 
it  necessary  to  discuss  the  question,  as  we  think  it  free 
from   diflBculty. 

The  question  principally  discussed  is  whether  the 
sale  by  the  trustee  passed  the  title,  or  was  void  be- 
cause the  trustee  failed  to  give  the  bond,  or  qualify 
as  required. 

This,  however,  is  a  question  between  the  complain- 
ants and    Demoville. 
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The  only  decree  made  by  the  Chancellor  was  sus- 
taining the  demurrers  of  John  D.  Eichbaum  and  Whit- 
worth.  This  is  all  the  question  before  us,  and  we 
think  this  decree  correct,  but  we  cannot,  of  course, 
now  decide  the  question  discuased,  however  clear  our 
views   upon   it   might   be. 

The   decree   will   be   affirmed   with   costs. 


N.  T.  Allman  r.  B.  Corbax,  d  aL 

Lien,  Mechanic's.  Doe$  not  eriM.  When,  No  lien  exists  in  favor  of  a 
person  who  is  not  a  machinist,  contractor,  or  undertaker,  under  §  1981a 
of  the  Code,  for  merely  having  furnished  the  machinery  to  a  mill 
huilding,  without  having  aided  in  the  construction  of  the  building  or 
putting  up  of  the  machinery.  The  phrase  "building  contemplated," 
in  the  Act,  is  held  to  mean  the  "  house"  which  has  been  "constructed, 
built,  or  repaired,"  and  not  machinery  or  fixtures  placed  in  the  house 
or  building. 

Cases  cited :  Greenwood  v.  Tenn.  Manuf.  Co.,  2  Swan,  135 ;  Iron  Manuf. 
Co.  V.  Bynum,  3  Sneed,  268 ;  Stevens  r.  Wells,  4  Sneed,  387. 

Code  cited:  ^1 981, 1981a. 


FKOM    MONTGOMERY. 


Appeal    from    the    Chancery    Court. 
Chancellor. 

No   record   to   be   found. 
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Deaderick,   J.,   delivered   the   opinion   of  the  Court. 

Defendant  Corban,  on  August  20,  1860,  bought  of 
complainants  the  machinery  for  a  mill,  and  executed 
his  two  notes  each  for  $650,  due  respectively  at  six 
and   twelve   months,   for   the   price. 

Corban  had  the  house  erected  in  which  the  machinery 
was   placed   and   operated. 

Allman  was  a  merchant,  and  owned,  also,  a  mill, 
the  machinery  of  which  he  removed  from  his  mill, 
and   sold   to   Corban. 

In  January,  1861,  Corban  being  indebted  to  defend- 
ant McFall,  conveyed  to  him  the  land,  and  mill  situate 
thereon;  and  on  August  9,  1861,  complainant  filed  his 
original  bill  in  the  Chancery  Court  at  Clarksvillc, 
claiming  a  lien  upon  the  said  land  and  mill ;  and  on 
August  24,  1861,  he  filed  his  amended  bill,  showing 
that  the  note,  payable  at  twelve  months,  had  fallen 
due  since  the  filing  of  his  original  bill,  and  claiming 
his   lien   for   the   same. 

The  defendant  McFall  answered,  and  denied  that 
complainant  was  entitled  to  any  lien,  and  upon  a 
reference  made  to  the  Master,  he  reported  against  com- 
plainant's rights  to  the  lien  claimed,  and  upon  excep- 
tion to  said  report,  the  Chancellor  decreed  in  favor  of 
complainant's  claim,  and  defendant  McFall  has  appealed. 

The  record  shows  that  complainant  was  not  a 
machinist,  or  contractor,  or  undertaker;  that  he  did 
nothing  toward  the  construction  of  the  building,  or 
putting   up  of  the  machinery   for  Corban,  but   had   pur- 


76  NASHVILLE : 


Allman  v.  Corban. 


chased  the  machinery,  and  used  it  in  his  own  mill, 
and   afterward   sold   it   to   Corban. 

§1981  of  the  Code  gives  a  lien  upon  any  lot  of 
ground  or  tract  of  land  upon  which  a  house  has  been 
built  or  repaired,  or  fixtures  or  machinery  furnished 
or  erected,  or  improvements  made,  "in  favor  of  the 
mechanic  or  undertaker,  founder  or  machinist,"  who 
does  the  work  or  furnishes  the  materials,  or  puts 
thereon  any   fixtures,   machinery,   or   material. 

In  2  Swan,  135,  this  Court,  in  construing  the  Act 
of  1846,  which  gives  a  lien  for  materials  furnished  and 
work  done  by  a  mechanic  or  undertaker,  holds  that 
the  lien  is  not  given  to  a  merchant  who  furnishes 
machinery.  Nor  did  that  Act  embrace  founders  and 
machinists,  nor  contractors  or  undertakers.  3  Sneed, 
268;  4  Sneed,  387.  Nor  to  other  persons  except 
journeymen,   upon  condition   of  notice,   etc. 

As  has  been  seen,  the  lien  has  been  extended  by 
§1981a  of  the  Code,  so  as  to  include  "founders  and 
machinists."  It  had  been  decided  by  this  Court,  in 
1855,  that  the  lien  did  not  exist  in  favor  of  a 
mechanic  furnishing  machinery  to  be  used  in  a  build- 
ing.      3   Sneed,   268. 

In  1857,  it  was  held,  that  a  dealer  in  lumber  fur- 
nishing the  owner  of  land  a  quantity  of  lumber  to 
build  a  house  thereon,  had  no  lien,  but  stood  as  other 
creditors  of  the   owner.      4  Sneed,   387. 

Then  followed  the  Act  of  1859-60,  Code,  §1981a, 
providing  that  "§1981  of  the  Code  be  so  amended 
that  the  benefits  of  said  section  shall  apply  to  all  per- 
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sons  doing  any  portion  of  the  work,  or  furnishing  any 
portion  of  the  material  for  the  building  contemplated 
in  said  section.'^ 

The  ^^  building  contemplated/^  we  are  of  opinion,  is 
the  "house/'  which  has  been  "constructed,  built,  or 
repaired,"  and  not  machinery  or  fixtures  placed  in  the 
house   or   building. 

This,  we  think,  is  the  fair  and  reasonable  construc- 
tion  of  the  language  used.  If  it  had  been  intended 
that  the  Act  should  have  a  more  comprehensive  opera- 
tion,  it  ought  to  have   so   provided. 

AUman  was  neither  contractor,  undertaker,  founder, 
or  machinist,  in  the  sense  of  the  Statute,  nor  did  he 
do  any  work  or  furnish  any  material  for  the  building 
contemplated  by  the  Statute,  and  was,  therefore,  not 
entitled   to   the   lien   contemplated   thereby. 

We  are,  therefore,  of  opinion  that  the  decree  of 
the  Chancellor  was  erroneous,  and  it  will  be«  reversed, 
and  the  bill  will  be  dismissed,  with  costs. 
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E.  D.  Tarbox  &  Bro.  V.  T.  L.  Hartenstein. 

1.  Contracts,  for  Services.     Weekly  pctymenls,    Hmc  construed,    A  con- 

tract containing  the  following  agreement  "  to  pay  a  watchmaker  S2o 
per  week  from  the  date  of  hia  commencement  in  our  emph)y  until  the 
expiration  of  the  year  1870,  meaning,  of  course,  only  to  pay  him  for 
the  time  he  serves  us,"  is  held  to  be  an  entire  contract  to  work  for  the 
balance  of  the  year,  the  reservation  of  weekly  wages  being  only  a 
mode  of  payment. 

Authority  cited :  Adison  on  Contracts,  page  431. 

2.  Same.    Same.    Res  adjudicata.    Injuncthn.     Chantry  juHsdidion,    And 

where  the  employee,  under  such  a  contract,  no  longer  re- 
maining in  his  service,  sues  his  employer  for  one  week's  wages 
liefore  a  Magistrate,  and  recovers,  and  threatens  to  sue  each 
week  as  his  wages  shall  fall  due,  the  Court  say:  "There  was  but 
one  breach,  and  the  recovery  in  the  first  suit  before  the  Magistrate 
was  an  adjudication  and  recovery  for  such  breach,  and  concluded  the 
employee  from  another  recovery  for  the  same  cause  of  action.  The 
Court  of  Chancery  clearly  had  jurisdiction  of  the  case,  in  order  to 
prevent  harrassing  and  vexatious,  as  well  as  continued  and  repeated, 
threatened  litigation  by  injunction. 

Authority  cited :  Bispham's  Pr.  of  Eq.,  415. 


FROM     DAVIDSON. 


Appeal   from    the    Chancery    Court.       E.    H.    East, 
Chancellor. 

Lawrence  &  Peabody  for  Tarbox  &  Bro. 

No   brief  for   Hartenstein. 

Freeman,   J.,   delivered   the   opinion  of   the   Court 

Complainants  were  watchmakers   and  jewelers   in  the 
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City  of  Nashville.  They  employed  defendant  as  a 
watchmaker,  jobber,  and  repairer  of  watches  in  their 
shop  for  the  balance  of  the  year  1870,  on  condition  of 
faithful  performance  of  his  duties  in  the  capacity  in 
which  he  was  employed.  It  is  stipulated  by  the  terms 
of  the  contract  that  the  parties  arc  to  pay  defendant 
"  $25  per  week  from  the  date  of  his  commencement  in 
our  employ  until  the  expiration  of  the  year  1870." 
It  LS  added,  "  meaning  of  course  only  to  pay  him  for 
the   time  he   serves   us.'^ 

Defendant  was  regularly  paid  his  wages  up  to 
October  1,  1870,  when  complainants,  alleging  failure  to 
perform  his  stipulated  duties,  discharged  defendant.  In 
a  week  or  two  after  this,  defendant  brought  suit  before 
a  magistrate,  and  recovered,  for  breach  of  contract  on 
the  part  of  complainants,  $25,  which  was  paid,  as 
complainants  allege?,  rather  than  be  engaged  in  litiga- 
tion. Soon  after  another  suit  was  commenced  before 
a  different  Magistrate,  and  judgment  had  for  another 
week's  wages,  which  judgment  was  appealed  from,  and 
then  a  third  suit  for  another  week's  wages  was  com- 
menced, the  defendant  announcing  his  purpose  to  bring 
a  suit  every  week  for  the  $25  weekly  wages.  There- 
u[)on,  this  bill  was  filed,  alleging  the  above  facts,  and 
praying  an  injunction  against  this  harassing  litigation, 
which  was  granted. 

On  the  hearing  the  Chancellor  decreed  in  favor  of 
complainant,  granting  a  perpetual  injunction  against  the 
pending  suits,  and  bringing  future  ones  on  the  subject 
matter. 
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In  this  the  Chancellor  was  clearly  correct  on  both 
grounds  assumed   in   the   decree. 

First.  That  the  contract  was  an  entire  contract  to 
work  for  the  balance  of  the  year,  the  reservation  of 
weekly  wages  being  regarded  merely  as  a  mode  of 
payment,  and  not  as  an  indication  of  the  duration  of  the 
contract.       See  Addison  on   Cont.,   p.   431. 

Assuming  that  the  complainants  had  broken  their 
contract,  there  was  but  one  breach,  and  the  recovery 
in  the  first  suit  before  the  Magistrate  was  an  adjudi- 
cation and  recovery  for  such  breach,  and  concluded 
defendant  from  another  recovery  for  the  same  cause  of 
action. 

The  Court  of  Chancery  clearly  had  jurisdiction  of 
the  case,  in  order  to  prevent  harassing  and  vexatious, 
as  well  as  continued  and  repeated,  threatened  litigation. 
According  to  the  view  of  defendant,  twelve  petty,  but  an- 
noying, yet  unfounded  suits  were  to  be  brought  against 
complainants,  the  expense  of  which  might  have  been 
equal  to  or  more  than  the  amount  claimed  by  defend- 
ant.      Bispham's   Pr.   of  Eq.,   415. 

Let  the  decree  of  the  Chancellor  be  affirmed  with 
costs. 
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Dennis  Dozier,  by  next  friend,  ex  pa}ie. 

Pebsons  under  Disability.  Lunatic.  County  Court.  Jurisdiction  of 
Notice.  Where  proceedings  are  commenced  in  the  County  Court  to 
have  a  person  declared  a  lunatic,  and  a  guardian  appointed,  personal 
notice  and  service  of  a  copy  of  the  petition  upon  such  party  is  re- 
quired. The  Court  say :  "  It  was  never  intended  by  the  Legislature 
that  so  important  a  proceeding  aa  that  of  declaring  a  party  a  lunatic, 
'  and  taking  charge  of  his  person  and  his  estate,  should  be  consummated 
without  personal  notice. 


PROM   CHEATHAM. 


Appeal    from    the    County    Court.       G.    S.    Sloan, 
Judge. 

S.  D.  Power  for  petitioner. 

Thos.  S.  Osment  for  the  Guardian. 

Nicholson,  C.  J.,  delivered   the   opinion  of  the    Court. 

This     proceeding     commenced     by     petition,    in     the 

County    Court    of   Cheatham,   to    have    Dennis    Dozier 

declared  a  lunatic,   and   to   have   a    guardian   appointed. 

A    writ    of    lunacy   was    issued,   and    forthwith   a   jury 

empanneled,  who   returned   that  Dozier   was  of  unsound 

mind,   and,  thereupon,   the   Court  appointed   a  guardian 

to   take   charge   of  his   estate,   which   is  conceded   to   be 

valuable. 

These    proceedings  all    took    place  at  one  Term   of 
6 — ^VOL.  4. 
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the   Court,   and   without   notice   to   the   party  alleged   to 
be   a   lunatic. 

He  applied  by  next  friend  to  this  Court  for  a  writ 
of  error  to  bring  the  case  here,  that  the  proceedings 
mav   be   reviewed. 

A  motion  is  now  made  to  dismiss  the  writ  of 
error, 

1.  It  Ls  said  that  the  proceeding  by  the  County 
Court  was  not  in  the  exercisa  of  Chancery  jurisdiction 
by  that  Court,  and,  therefore,  that  the  writ  of  error 
does  not  lie  to  this  Court.  It  is  true,  that  before 
the  Act  of  1851-2,  it  was  held  that  the  care  and 
management  of  lunatics  and  their  estates  constituted  no 
part  of  the  jurisdiction  of  the  Chancery  Court.  But 
since  the  passage  of  that  Act,  the  jurisdiction  of  the 
County  and  Chancery  Courts  has  been  concurrent  as 
to  persons  of  unsound  mind.  It  was  further  enacted 
in  1851-2,  that  "the  mode  of  procedure  in  the  County 
Court,  where  the  jurisdiction  is  concurrent  either  with 
the  Circuit  or  Chancery  Courts,  shall  be  as  near  as 
may  be,  according  to  the  rules  and  regulations  laid 
down  for  the  conduct  of  similar  business  in  those 
Courts." 

It  follows,  that  although  there  are  certain  general 
provisions  made  as  to  the  mode  of  proceeding  in  cases 
of  lunacy  in  the  County  Court,  yet  the  mode  of 
procedure  in  that  Court  must  conform  as  near  as 
practicable  to  the  mode  specified  for  conducting  similar 
cases  in  the  Chancery  Court.  No  provision  is  made 
for    notice    and    copy    of   the    petition    to    the    alleged 
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lunatic  when  an  application  is  made  to  the  County 
Court,  but  when  the  application  is  made  to  the  Chancery 
Court,  the  procedure  cannot  be  inaugurated  without 
such  notice  and  service  of  a  copy  of  the  petition.  It 
was  never  intended  by  the  Legislature  that  so  import- 
ant a  proceeding  as  that  of  declaring  a  party  a  lunatic, 
and  taking  charge  of  his  person  and  his  estate,  should 
be  consummated  without  personal  notice.  Tke  law 
requires  such  notice  as  well  when  the  proceeding  com- 
mences in  the  County  Court  as  in  the  Chancery  Court. 
As  no  such  notice  was  given  in  the  present  case,  the 
proceeding  was  erroneous  and   void. 

The  motion  to  dismiss  the  writ  of  error  is  dis- 
allowed, and  the  judgment  of  the  County  Court  reversed 
and   the  cause  remanded. 


Jas.  T.  Gleaves   v.   Davidson  and   Wilson  County 

Turnpike  Company. 

CoBFORATiON,  TuRKFlKE.  Chancery  juriadietion  to  decree  sale  of  road  bed 
and  privilege  of  collecting  toUsj  etc.  The  Chancery  Court  has  jurisdic- 
tion to  subject  the  road  bed,  gates,  toll  houses,  lands  on  which  the 
houses  are  situated,  and  the  privilege  of  charging  and  collecting  tolln, 
to  sale  for  the  satisfaction  of  the  debts  of  the  Company. 


FROM    DAVIDSON. 


Appeal    from    the  Chancery   Court.       E.    H.    East, 
Chancellor. 
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Ed.  Baxter  for  complainant. 
No  brief  for  defendant. 
Nicholson,   C.   J.,  delivered  the   opinion  of  the  Court. 

Complainant  is  a  judgment  creditor  of  defendant,  and 
files  his  bill  in  the  Chancery  Court  at  Nashville,  and 
seeks  to  subject  all  the  property,  assets,  road  bed,  toll 
gates,  toll  houses,  and  land  upon  which  the  same  are 
situated,  and  the  franchises  of  the  Company,  to  the 
satisfaction  of  his  debt,  and  of  such  other  creditors  of 
the  Company  as  may  come  in  and  make  themselves 
parties. " 

Defendant  is  a  corporation,  created  in  1857-8.  for 
the  construction  of  a  turnpike  road,  eighteen  miles  in 
length,  situated  in  Davidson  and  Wilson  counties.  The 
Company  is  authorized  to  erect  gates  and  receive  speci- 
fied tolls,  and  to  purchase  and  hold  real  estate  at  each 
gate,  and  to  have  private  property  condemned  for  the 
right  of  way,  etc.  Besides  these,  the  Company  was 
to   have   the   customary   powers   of  corporations. 

The  road  was  built  and  gates  erected,  and  tolls 
collected,  etc.  The  property  consisted  of  its  road  bed, 
its  gates,  toll  houses,  and  land  on  which  they  were 
situated,  and  the  privilege  of  collecting  tolls  at  the 
several  gates. 

This  property  was  attached  under  the  bill,  and 
placed  in  the  hands  of  a  Receiver,  from  whose  report, 
as  well  as  the  admission  of  the  defendant,  the  Com- 
pany  is    insolvent. 
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The  Chancellor  gave  complainant  a  judgment  for  the 
amount  of  his  claim,  and  continued  the  Receiver  for 
the  purpose  of  paying  the  judgment  out  of  the  tolls, 
but  refused  to  decree  a  sale  of  the  property  of  the 
Company,    upon   the   ground   of  want   of  jurisdiction. 

From   this   decree   complainant  has   appealed. 

The  only  question  for  our  determination  is,  whether 
the  Chancery  Court  has  jurisdiction  to  subject  the  road 
bed,  gates,  toll  houses,  lands  on  which  the  houses  are 
situated,  and  the  privilege  of  charging  and  collecting 
tolls,  to  sale  for  the  satisfaction  of  the  debts  of  the 
Company  ? 

After  a  careful  examination  of  the  elaborate  argu- 
ment furnished  by  complainant's  solicitor,  we  deem  it 
unnecessarj'^  to  do  more  than  to  state,  that  we  are 
satisfied  that  the  Chancery  Court  had  jurisdiction  to 
decree  a  sale  of  all  the  property,  real  and  personal, 
of  the  Company,  including  the  privilege  of  charging 
and   collecting   tolls. 

As  the  Court  is  not  asked  to  decree  a  sale  of  the 
franchise,  or  privilege  of  being  and  acting  as  a  Turn- 
pike Corporation,  and  of  taking  private  property  upon 
making  compensation,  we  deem  it  unnecessrry  to  ex- 
press any  opinion  as  to  the  power  of  the  Chancery 
Court   to   decree   such   a   sale. 

The  decree  of  the  Chancellor  will  be  reversed,  to 
the  extent  herein  indicated,  and  a  decree  rendered  in 
accordance   with   this   opinion. 

The  costs  will  be  paid  out  of  the  proceeds  of  the 
sale. 
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Pat  Gaerity  v.  John  P.  Cripp. 

Bills  A^*D  Notes.  Usury.  What  tcill  not  contHhUe.  The  following  note 
is  held  not  to  be  usurious :  ^*  One  day  after  date  I  promise  to  pay  to 
Pat  Garrity  §20  for  forty  bushels  of  com,  at  fifty  cents  per  bushel, 
bearing  interest  at  ten  and  a  half  per  cent.  If  this  note  is  not  paid 
by  the  8th  day  of  July,  the  note  is  to  be  paid  at  sixty  cents  per 
bushel,  or  $24,  bearing  interest  at  ten  and  a  half  per  cent.  This  22d 
day  of  May,  1873." 


FROM    DEKALB. 


Appeal   from  the  Circuit  Court.       Samuel  M.  Fite, 
Judge. 

R.  Cantrell  for  complainant. 

No  brief  for  defendant. 

TuRNEY,    J.,    delivered  the   opinion   of   the   Court. 

Garrity   sued   Cripp   on  the   following  note: 

"  One    day    after    date    I    promise    to    pay    to    Pat 

Garrity  twenty  dollars   for  forty   bushels  of  corn  at  fifty 

cents    per    bushel,   bearing    interest   at   ten   and    a    half 

per   cent.       If   this   note   is   not    paid    by   the   8th   day 

of   July,   the    note    is  to    be    paid    at  sixty   cents    per 

bushel,   or  twenty-four    dollars,   bearing    interest  at  ten 

and   a  half  per   cent.     This   22d   day   of  May,    1873. 

his 

J.  L.   ^  Cripp. 

mark. 
"Test:   P.   A.   Adamson." 
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The   Circuit   Judge   held   the   note   to   be  usurious. 

This  was  error.  The  consideration  was  a  sale  of 
property,  the  cost  and  credit  value  being  considered, 
or,  at  least,  a  short  and  longer  credit  entering  into 
the   transaction. 

In  every  article  of  property  of  value,  the  time 
within  which  its  price  is  to  be  paid  affects  its  value, 
it  being  worth  less  for  cash,  more  on  short  time,  and 
still   more  on   long   time. 

So  here  the  plaintiff  was  willing,  and  agreed  to 
take  twenty  dollars  at  ten  and  a  half  per  cent.,  if 
paid  by  a  given  day.  If  not  paid  then,  twenty-four 
dollars,   at   a   further   day. 

The  contract,  in  its  double  aspect,  has  its  advan- 
tages to  the  parties.  If  paid  pursuant  to  the  first 
stipulation,  the  cash  price,  with  the  interest,  discharges 
it,  and  the  defendant  is  released  of  the  additional  four 
dollars  and  their  interest.  To  the  plaintiff  it  is  a 
pledge  of  promptness,  and  an  undertaking  against  delay 
by  suit,  as  well  as  inducement  to  him  to  sell  before 
the  chances  of  profit  by  advancement  in  market  value 
have   accrued. 

It  is  the  practice  of  the  Courts,  in  their  sales  of 
property,  to  make  the  distinctions  intimated,  as  time 
and   circumstances   may   require. 

Judgment    reversed . 
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Theo.   Muhling  v.   Isadore  Ganeman,  and    Minnie 

Ganeman  v.  Muhling,  d  al. 

1.  Chancery   Practice.    Replevin  bond.    Where  property  attached  was 

replevied  by  giving  the  following  bond :  "  If  the  said  Minnie  Gane- 
man shall  abide  by,  and  faithfully  perforin  such  order  and  decree  as 
the  Court  may  make  in  this  cause,  and  return  said  property,  or  pay 
such  monies  as  the  Court  may  order,  then  this  bond  to  be  void,''  the 
proper  decree  in  such  case  is  for  the  penalty  of  the  bond,  which  may 
be  satisfied  by  paying  the  value  of  the  property,  with  interest  from 
the  date  of  the  bond  on  returning  the  property. 

Codecited:  §§3514,  3535. 

2.  Same.    Same.    Principal  and  surety.     Valuaiion  fixed  by  Clerh  not  binding. 

Where  a  valuation  was  fixed  upon  property  attached  under  a  suit 
against  the  husband  by  the  decree  of  the  Chancellor,  pending  a  re- 
plevin suit  for  the  same  property  in  the  Supreme  Court  by  the  wife, 
such  valuation  will  not  be  binding  upon  the  sureties  on  her  replevin 
bond,  and  neither  party  will  be  bound  by  the  valuation  fixed  by  the 
Clerk  in  taking  the  bond. 


FROM   DAVIDSON. 


Appeal   from   the    Chancery   Court.     W.  F.  Cooper, 
Special   Chancellor. 

M.  M.  Brien  for  Ganeman. 

D.  Campbell  for  Muhling. 

McFarland,   J.,   delivered    the    opinion   of   the   Court. 

In    1864    Muhling    filed    an  attachment  bill  against 
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Isadore   Ganeman,  and   caused   certain   personal   property 
to   be   attached. 

Soon  after,  upon  the  petition  of  Minnie  Ganeman , 
the  wife  of  said  Isadore,  she  was  allowed  to  file  a 
cross-bill,  setting  up  claim  to  the  property  attached, 
and  also  ordered,  '^that  said  Minnie  Ganeman,  upon 
giving  bond  and  security  as  required  by  law,  may 
take   charge   of   all   the   property   so   attached." 

Soon  after  the  bond  was  given,  the  property  re- 
leased, and  the  cross-bill  of  Minnie  Ganeman  filed, 
upon  a  hearing  before  the  Chancellor,  her  bill  was 
dismissed,  and  a  decree  rendered  in  favor  of  the  com- 
plainants in  the  original  cause  holding  the  property 
liable  to  the  attachment,  and  an  account  was  ordered 
to  ascertain  the  amount  of  the  debts  due  from  Isadore 
Ganeman  to  the  complainants  and  the  value  of  the 
property  attached,  and  also  the  amount  of  the  replevin. 
Subsequently,  at  the  same  Term,  Mrs.  Ganeman  prayed 
an  ap})eal  from  the  decree  dismissing  her  bill,  which 
was  granted,  but  the  original  cause  continued,  upon 
exceptions  to  the  report  of  the  Clerk  and  Master,  with 
leave  to  each  party  to  take  proof  as  to  the  exceptions. 

Upon  a  hearing  in  this  Court,  the  decree  of  the 
Chancellor  dismissing  Mrs.  Ganeman's  bill  was  affirmed, 
and  the  cause  remanded  for 'the  execution  of  the  decree. 
Pending  the  appeal  of  Mrs.  Ganeman  in  this  Court, 
by  a  decree  upon  the  report  of  the  Master  in  the 
original  cause,  it  was  adjudged  that  the  amount  of 
the  debts  due  from  Isadore  Ganeman  to  complainant 
Muhling   was  $1,205,   the   date   of  the   report   February 
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21,  1867,  and  the  value  of  the  property  attached  $1,200. 

The  replevin   bond  was  dated   the  day  of  , 

1864,   and   in   the   penalty   of  $1,000. 

Upon  the  remanding  the  cross-bill  of  Mrs.  Gane- 
man, the  Chancellor  rendered  a  decree  against  Isadore 
Ganeman  for  the  amount  of  the  indebtedness  and  in- 
terest, and  also  against  Mrs.  Ganeman  and  her  sureties 
in  the  replevin  bond,  for  the  penalty,  one  thousand 
dollars,  with  interest  from  February  16,  1867,  in  all 
$1,205  16,  for  which  execution  was  awarded.  The 
securities  of  Mrs.  Ganeman  bring  up  the  case  by  writ 
of  error.  The  decree  against  Isadore  Ganeman,  he  not 
having   appealed,    will   be   taken   as   correct. 

The  only  question  is  whether  the  proper  judgment 
has  been  rendered  against  the  sureties  upon  the  re- 
plevin bond.  Where  property  attached  is  sought  to  be 
replevied,  the  party  has  his  option  to  give  bond  in 
double  the  debt  conditioned  to  pay  the  debt,  if  the 
complainant  succeed,  or  a  bond  in  double  the  value  of 
the  pro^jerty  attached,  conditioned  to  pay  the  value  of 
the   property   and    interest.       Code,   §3509. 

The  condition  of  the  bond  bill  is,  "if  the  said 
Minnie  Ganeman  shall  abide  by,  and  faithfully  perform 
such  order  and  decree  as  the  Court  mav  make  in  this 
cause,  and  return  said  property  or  pay  such  monies  as 
the  Court  may  order,  then  this  bond  to  be  void," 
etc.  It  will  be  seen  that  this  bond  does  not  conform 
to  the  Statute  in  either  aspect.  But  it  appear  that 
the  bond  was  given  in  a  penalty  which  was  assumed 
to   be   double   the   value   of    the   property   attached,   and 
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giving  the  bond  the  most  favorable  construction  to  the 
sureties,  it  must  be  taken  to  give  them  the  option  to 
pay  the  value  of  the  property  attached,  with  interest, 
if  the  complainants  succeed  in  the  cause.  The  proper 
decree  in  such  case  is  for  the  penalty  of  the  bond, 
which  may  be  satisfied  by  paying  the  value  of  the 
property,  with  interest  from  the  date  of  the  bond  on 
returning  the   property.       See   Code,   §§3514,   3535. 

We  think  it  was  error  to  render  a  decree  for  the 
l)enalty  with  interest.  It  is  not  a  bond  which  by 
law  draws  interest,  and  the  Statute  directs  the  decree 
to  be  for  the  penalty.  We  think  the  authorities  re- 
ferred to  on  this  question  are  not  controlling,  but  the 
question  is  controlled  by  our  Statute.  The  decree 
should   also   have   allowed   the   defendants  to  satisfy  this 

•r 

judgment  by  paying  the  value  of  the  property,  with 
interest  from  the  datt?  of  the  bond.  This  should  be 
ascertained  by  reference.  We  think,  further,  that  the 
decree  of  the  Chancellor  as  to  the  value  of  the  prop- 
erty, made  while  the  cause  was  pending  in  this  Court, 
as  to  Mrs.  Ganeman  was  not  binding  upon  her  sure- 
ties. 

This  decree,  so  far  as  it  effected  the  parties  to  the 
original  cause,  was  binding  upon  them,  but  not  upon 
the  present  parties,  as  their  branch  of  the  cause  was 
then  in  this  Cjourt,  and  they  were  not  bound  to  take 
notice   of  the   taking   of  the   account. 

We  think,  however,  that  neither  party  is  bound  by 
the  valuation  of  the  property  fixed  by  the  Clerk 
in   taking    the   bond.      The   Clerk    had   the    power    for 
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this  purpose,  but  this  was  not  conclusive  for  any  other 
purpose.  The  question  is  analogous  to  an  action  of 
replevin  at  law.  The  decree  will  be  modified,  and  a 
reference  made  to  ascertain  the  value  of  the  property 
attacihcd,  and  interest,  and  the  decree  rendered  accord- 
ingly ;  but  in  no  event  will  the  decree  against  the 
sureties  exceed  the  penalty  of  the  bond.  The  costs 
of  this   Court   will    be   paid   by    Muhling. 


4  

The    State  of    Tennessee  v.   The    Edgefield  and 
Kentucky  Railroad  Company,  et  als. 

1  Lien  for  Lawyers'  Fees.  Railroad.  Receiver.  Stale.  Cliancery  practice. 
Statement  of  the  COM :  The  State  of  Tennessee  issued  its  bonds  for  the 
purpose  of  building  railroads,  the  companies  were  to  pay  the  interest 
on  and  the  principal  of  said  bonds,  and  upon  failure,  a  certain  road 
was  put  in  the  hands  of  a  Receiver.  One  Receiver  claiming  authority 
under  the  State,  employed  counsel  to  oust  the  lessees  of  another 
Beciver  of  possession,  in  which  suit  they  were  successful ;  but  it  was 
finally  appealed  to  the  Supreme  Court,  and  by  the  proceedings  in  that 
case  all  its  property  was  sold.  The  attorneys  claim  that  the  litigation 
was  for  the  benefit  of  the  State,  and  that  they  are  entitled  to  a  lien 
upon  the  fund  arising  from  such  sale,  or  that  they  have  a  right  to  be 
made  defendants,  as  creditors  under  a  bill  filed  in  the  case,  praying 
that  all  creditors  of  said  road  be  made  defendants. 

The  Court  say :  "While,  in  the  causes  in  which  petitioners  rendered  the 
services,  the  Court  would,  perhaps,  have  had  the  power  to  enforce  the 
lien  of  petitioners  upon  any  fund  coming  under  the  control  of  the 
Court  in  that  account ;  yet,  if  the  attorneys  seek  to  follow  the  fund  or 
property  elsewhere,  it  must  be  done  by  an  original  suit,  which  cannot 
be  prosecuted  against  the  State. 
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2.  The  Court  say :  We  think  it  clear  that  the  petitioners  are  not  the  cred- 

itors of  said  Railroad  Company.  The  Company ,  in  its  corporate 
capacity,  did  not  retain  them,  so  far  as  they  allege ;  nor  did  said 
Company  have  any  direct  interest  in  the  litigation  for  which  these 
fees  are  charged. 

3.  The  Court  say :  Upon  the  facts  stated,  the  petitioners  must  first  look  to 

Marbury,  etc.,  who  employed  them,  and  he  would,  no  doubt,  have  the 
right  to  pay  his  counsel  fees  out  of  any  funds  that  might  come  to  his 
hands  as  Receiver,  and  would,  we  have  oo  doubt,  be  entitled  to  a 
credit  for  the  same  upon  settling  his  accounts  as  Receiver,  and  the 
Court  in  the  cause  in  which  {^)etitioners  were  engaged  would  have  the 
power  to  determine  their  right  to  a  lien  upon  any  fund  that  might 
arise  in  that  case. 


FROM   DAVIDSON. 

A^ppeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

W.  F.  CooPKR  for  complainant. 

G.  W.  Hicks  for  defendant. 

McFARiiAND,  J.,   delivered   the   opinion  of  the   Court. 

On  January  21,  1871,  this  hill  was  filed  in  the 
name  of  the  State  of  Tennessee  against  the  various 
railroad  companies  in  the  State,  and  others.  Under 
a  system  of  laws,  known  as  the  internal  improvement 
laws,  the  credit  of  the  State  had,  from  time  to  time, 
heen  loaned  to  said  Companies  by  the  issuance  of  the 
coupon  bonds  of  the  States,  which  were  loaned  to  said 
several  companies,  upon  their  agreement  to  pay  the 
semi-annual  interest  falling  due  upon  the  bonds,  and 
to    provide    for   their    ultimate    redemption.       By   these 


94  NASHVILLE : 


State  f.  Edgefield  and  Kentucky  B.  R.  Co. 


laws  a  lien  M-ajs  created  in  favor  of  the  State,  upon 
the  entire  property  of  said  Corporations,  for  the  in- 
terest and  principal  of  said  bonds;  and  it  was  further 
provided,  that  upon  the  failure  of  any  Company  to 
pay  said  interest,  a  Receiver  should  be  appointed  in 
behalf  of  the  Stat<;  to  take  possession  of  such  roads, 
and  run  them  at  the  expense  of  the  Company,  and 
after  paying  current  expenses,  to  apply  the  surplus  to 
the  payment  of  said  interest,  etc.  These  railroad  com- 
panies having  finally  failed  to  meet  the  interest  upon 
the  bonds  they  loaned  them,  by  subsequent  legislation 
certiiin  Commissioners  w^ere  appointed  on  behalf  of  the 
State  to  sell  the  State's  interest  in  these  delinquent 
roads.  Failing,  however,  to  make  the  sale,  under  an 
Act  passed  December,  1870,  said  Commissioners  filed 
bill,  in  the  name  of  the  State,  in  the  Chancery  Court 
at  Nashville,  to  have  the  interest  of  the  State  in  said 
Railroad  Companies  sold  by  a  decree  of  the  Court,  and 
for  other  relief  not  necessary  now  to  mention.  Among 
the  Railroad  Companies  thus  proceeded  against  is  the 
the  McMinnville  and  Manchester  Railroad  Company, 
and  in  the  progress  of  the  cause  this  road,  or  at  least 
the   State's   interest   in   it,   has   been   sold. 

It  is  not  deemed  necessary,  for  the  purpose  of  the 
questions  now  to  be  decided,  to  set  forth  very  par- 
ticularly the  various  laws  upon  this  subject,  or  the 
proceedings  in  said  cause,  the  above  general  history 
being   sufficient. 

On  June  6,  1871,  Shackelford  &  Helms,  Spurlock 
&  Murray,  and   A.  S.  Colyar,  attorneys  and   counsellors 
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at  law,  filed  their  petition  in  said  cause,  in  which  they 
state,  in  substance,  that  one  Davenport,  who  had  been 
appointed  Receiver  of  said  McMinnville  and  Manchester 
Railroad   Company,   had   leased   the  same  to   Huggins  & 

Price   for   six   years;   that   on   the  *  day  of  October, 

1869,  an  Act  of  the  Legislature  was  passed,  making 
the  President  of  such  Company  Receiver  for  the  State, 
upon  certain  .conditions.  Under  this  Act  P.  H.  Mar- 
bury  became  Receiver  of  the  road  in  question,  and 
employed  petitioners  to  file  a  bill  to  recover  the  pos- 
session of  said  road,  and  to  recover  for  the  use  of  the 
State  the  issues  and  profits  of  said  road  due  from 
Davenport,  and  also  from  Huggins  &  Price;  that  they 
filed  a  bill  in  the  Chancery  Court  at  Manchester,  and 
obtained  an  attachment  and  injunction,  which  was  after- 
wards dissolved;  that  further  legislation  was  had  upon 
the  subject;  that  a  bill  was  filed  by  Huggins  &  Price 
against  Marbury,  President  and  Receiver,  the  Governor 
of  the  State,  and  others.  They  further  show  that  they 
filed,  in  behalf  of  Marbury,  President  and  Receiver,  an 
amended  bill  against  said  Huggins;  another  injunction 
and  attachment  were  obtained,  placing  the  road  in  the 
hands  of  Marbury;  that  this  cause  was  determined  in 
favor  of  Marbury,  but  brought  to  this  Court  by 
appeal,   where   it   is   now   pending. 

Petitioners  charge  that  they  attended  to  this  litiga- 
tion, and  that  their  fees  have  not  been  paid,  except 
small  sums,  and  that  there  is  reasonably  due  each  of 
them  for  their  services  the  sum  of  $2,500.  They 
charge  that  by  the  proceedings  in  the  present  case,  the 
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road  and  all  the  property  has  been  taken  and  sold, 
and  they  have  no  security  for  their  fees;  they  charge 
that  this  litigation  was  for  the  benefit  of  the  State, 
and  that  they  are  entitled  to  a  lien  upon  the  fund 
arising  from  th6  sale  of  the  road,  or,  at  all  events, 
upon  the  fund  arising  from  the  use  of  the  road,  now 
under  the  control  of  the  Court  in  this  case,  for  the 
payment  of  their  fees.  They  pray  a  reference  to  the 
Master,  to  ascertain  their  fees,  and  a  decree  for  pay- 
ment  out   of  the   fund   that   may   arise. 

This  petition  was,  upon  the  motion  of  the  counsel 
for  the  State,  dismissed,  upon  the  ground  that  no 
equity  or  lien  was  shown  in  the  petition,  and  the 
|>etitiouers   have   appealed. 

Several  interesting  questions  are  presented  in  the 
brief  filed,  which,  in  the  view  we  have  taken  of  the 
case,   it   will   not   be   necessary   to   notice. 

Against  whom  are  the  fees  of  the  petitioners 
chargeable  ? 

Upon  the  part  of  the  petitijoners  it  is  urged  that 
the  services  were  rendered  in  behalf  of  the  State;  that 
the  litigation  was  necessary,  and  the  State  has  received, 
or  will  receive,  the  benefits,  and  the  Receiver  Marbury 
was  authorized  to  bind  the  State  for  the  payment  of 
their   fees.      Upon  the   other   hand   all   this   is  denied. 

Assume  for  the  argument  that  upon  the  facts  stated 
in  the  petition  their  fees  are  justly  chargeable  to  the 
Stat«;  and  further  assume,  that  the  principle  which 
gives  to  an  attorney  a  lien  upon  the  fund  or  the  prop- 
erty recovered   for   his  fees,  applies  as  well   to  the   State 
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as  an  individual — ^the  question  remains,  how  is  this  lien 
to  be  enforced?  Where  the  fund  or  property  upon 
which  the  lien  is  to  be  enforced  comes  within  the  con- 
trol of  the  Court  in  the  case  in  which  the  fees  accrue, 
it  may  be  further  conceded  that  the  Court  would  have 
the  power  to  declare  and  enforce  the  lien  by  the  proper 
order  and  decrees  in  the  cause;  but  in  the  present 
cause,  in  the  progress  of  which  the  fund  has  come  under 
the  control  of  the  Court,  the  petitioners  do  not  claim 
that  they  have  been  retained,  or  that  any  fees  are  due 
them.  Unless  the  fund  upon  which  the  lien  is  sought 
to  be  enforced  comes  within  the  control  of  the  Court  in 
the  case  in  which  the  services  are  rendered,  so  that  the 
Court  can,  by  an  order  or  decree,  enforce  it,  the 
attorney  will  then  be  compelled  to  resort  to  an  original 
suit  to  enforce  his  lien.  Clearly,  he  cannot,  by  motion 
or  petition  in  another  cause  to  which  he  is  not  a  party, 
have  the  question  of  his  lien  heard  and  determined.  It 
must  be  done  by  an  original  bill,  or  perhaps  by  a  cross- 
bill, in  another  cause,  and  in  such  case  the  client  against 
whom  the  fee  is  claimed  would  have  to  be  made  a  party 
\  defendant,  with  all   the  right  to  make  defence,  and  resist 

•  the  claim  upon  any  grounds  open  to  other  defendants  in 

other  causes.       This   lien  then  would   have  to   be  set  up 
\  by  an  original  bill.     Whether  such  a  bill  could  be  pros- 

ecuted  against  the  State,  or  not,  we  do  not  say.  This 
does  not  purport  to  be  a  bill,  but  simply  a  petition. 
While,  in  the  causes  in  which  petitioners  rendered  the 
services,  the  Court  would,  perhaps,  have  had  the   power 

to  enforce  the  lien  of  petitioners  upon  any  fund   coming 
7 — ^voi.,  4. 
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under  the  control  of  the  Court  in  that  account;  yet, 
if  the  attorneys  seek  to  follow  the  fund  or  property 
elsewhere,  it  must  be  done  by  an  original  suit,  which 
cannot  be  prosecuted  against  the  State.  In  this  view 
the  petitioners  would  have  to  resort  to  the  same  means 
afiForded   to   other   creditors   of  the   State. 

Another  view  is  presented  by  the  petitioners.  The 
bill  in  this  case  prays,  that  all  the  creditors  of  said 
several  Railroad  Companies  be  made  defendants — but 
without  naming  them — to  the  end  that  any  rights  they 
might   have   should   be   adjudicated. 

It  is  urged  that,  under  this  prayer,  the  petitioners 
have  the  right  to  be  made  defendants,  as  creditors  of 
the   McMinnville   and   Manchester   Railroad   Company. 

AVe  think  it  clear  that  the  j>etitioners  are  not  the 
creditors  of  said  Railroad  Company.  The  Company,  in 
its  corporate  capacity,  did  not  retain  them,  so  far  as  they 
allege;  nor  did  said  Company  have  any  direct  interest 
in  the  litigation  for  which  these  fees  are  charged. 
The  contest  was  between  one  Receiver,  and  the  lessees 
of  the  other,  both  claiming  under  the  State,  and  as  to 
which  of  the  two  should  succeed  the  Corporation  had 
no  legal  interest;  nor  is  it  shown  to  have  participated 
in   the   contest. 

We  think,  therefore,  that  the  petitioners  are  not 
creditors  of  the  Corporation,  and  have  not  the  right  to 
be  made  parties  to  the  bill  under  the  prayer  referred 
to. 

We  think,  upon  the  facts  stated,  the  petitioners 
must    look    first  to    Marbury,   the    Receiver,   etc.,   who 
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employed  them,  and  he  would,  no  doubt,  have  the 
right  to  pay  his  counsel  fees  out  of  any  funds  that 
might  come  to  his  hands  as  Keoeiver,  and  would,  we 
have  no  doubt,  be  entitled  to  a  credit  for  the  same 
upon  settling  his  accounts  as  Receiver,  and  the  Court 
in  the  cause  in  which  petitioners  were  engaged  would 
have  the  power  to  determine  their  right  to  a  lien  upon 
any   fund  that  might  arise   in   that  case. 

If  no  such  fund  came  to  the  hands  of  the  Receiver, 
or  under  the  control  of  the  Court,  then  petitioners 
would  have  to  resort  either  to  the  individual  who  em- 
ployed  him,  or  be  dependent  upon  obtaining  a  just 
recognition  of  their  claims  from  the  proper  authorities 
or  the  State. 

There  was  no  error  in  dismissing  the  petition,  and 
the  decree  will  be   affirmed. 


State    of   Tennessee    ex    reL,    etc.,    v.    W.    R. 

Elliston,  et  ah, 

1.  Chakcert  JtrRiSDicnoN.  Corporation,  TrvMees,  of  funds  given  for  a 
public  or  charitable  purpose.  2J3409  and  3410,  of  the  Code,  provide  that 
actions  shall  lie  in  the  name  of  the  State,  to  bring  the  Directors,  etc., 
of  the  corporations,  or  the  trustees  of  funds  given  for  a  public  or  char- 
itable purpose,  to  an  account,  for  the  management  of  the  property, 
etc.  The  Court  say,  if  the  objects  of  the  trust  are  for  private  benefit, 
or  the  property  and  funds  are  appropriated  to  private  ends,  and  not 
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given  or  dedicated  to  public  or  charitable  pnrpoeea^  then  the  Court  of 
Chancery,  under  these  proviaions,  has  no  right  to  interfere  with  its 
administration. 

2.  Same.  Same.  A  corporation  is  held  not  to  come  within  such  provisions 
of  the  Code,  whose  charter  contains  the  following  section.  "  That  the 
profits  of  the  Company,  after  appropriating  so  much  as  may  be  judged 
necessary  for  promoting  female  education,  the  object  for  which  the 
Aflsociation  is  formed,  shall  be  divided  into  equal  portions  between 
the  members  of  the  Company." 

Cases  cited :  Dickson,  et  a&.  v.  Montgomery,  et  a&.,  1  Swan,  340 ;  Frank- 
lin V.  Armfield,  2  Sneed,  305 ;  Gass,  ex'r,  v.  Boss,  et  al,,  3  Sneed,  213. 

AnthoritieB  cited :  Potter  v.  Chapin,  6  Paige,  650;  Gibson,  et  aL  v,  Arm- 
strong, 7  B.  Monroe,  488 ;  Gass  &  Bonta  v.  Williams,  et  al.,  2  Dana,  171. 

Code  cited :  g?3409-3410. 


FROM   DAVIDSON 


Appeal  from  the  Chancery  Court.  E.  H.  East 
Chancellor. 

W.  F.  Cooper  for   Elliston. 

Ed.  Baxter  for  Elliott. 

Freeman,   J.,  deliv'ered   the   opinion    of   the    Court. 

This  bill  is  brought  in  the  name  of  the  State  of 
Tennessee  on  the  relation  of  C.  A.  Elliott,  against  the 
defendants,  as  President  and  Trustees  of  the  corpora- 
tion known  as  President  and  Directors  of  the  Nash- 
ville Female  Academy.  It  is  somewhat  diflScult, 
applying  the  ordinary  rules  of  construction  to  the  bill 
before  us,  to  say,  from  its  language,  what  is  its  pre- 
cise object.  After  careful  reading,  and  sifting  the 
fiicts   as   best   we  can   from   ils  rhetoric,  giving  a  liberal 
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construction  in  order  to  sustain  the  bill,  rather  than 
defeat  it,  as  it  stands  on  demurrer,  we  may  assume  its 
objects  to  be,  to  enforce  the  specific  performance  of 
what  is  charged  to  be  a  charity  for  the  promotion 
of  female  education  in  the  city  and  vicinity  of  Nash- 
ville, and  to  restrain  the  present  defendants,  as  Trustees, 
from  malversation  in  office,  and  diversion  of  the  pro- 
perty from  the  legitimate  purposes  and  objects  of  the 
trust.  While,  as  we  have  said,  it  would  be  difficult 
to  make  out  the  above  objects  with  distinctness,  as 
legally  charged  by  the  bill.  Such  seems  to  be  its 
scope,  and  so  it  has  been  treated  in  the  demurrer  filed 
by  defendants,  which  was  sustained  by  the  Chancellor, 
and   we  shall   consider   the   case   in   this  view. 

The  leading  question  .raised  by  the  demurrer,  is,  that 
the  bill,  on  its  face,  shows  that  defendants  are  not 
the  Directors,  Trustees  or  managers  of  funds  given  for 
a  public  or  charitable  purpose,  but  that  the  institution 
of  which  they  are  Trustees,  is  but  a  private  enterprise, 
in  which  the  stockholders  are  joint  owners  of  the  pro- 
perty, and  such  owners  have  such  vested  legal  rights 
as  a  Court  of  Equity  cannot  interfere  with.  There 
are  other  grounds  of  demurrer  stated,  but  we  have 
cited  enough  to  raise  the  main  question  involved  for 
discussion  at   present. 

By  §§3409  and  3410  of  the  Code,  an  action  lies 
in  the  name  of  the  State,  under  the  terms  prescribed 
in  that  chapter,  '^  to  bring  the  Directors,  Managers  and 
officers  of  a  corporation,  or  the  Trustees  of  funds  given 
for  a  public  or  charitable  purpose^  to  an  account,  for  the 
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management  and  disposition  of  property  intrusted  to 
their  care,  to  remove  such  officers  or  Trustees  on  proof 
of  misconduct;  to  prevent  malversation,  peculation  and 
waste;  to  set  aside  and  restrain  improper  alienations 
of  such  property  or  funds,  and  secure  them  for  the 
benefit  of  those  interested,  and  generally  to  compel 
faithful   performance  of  duty." 

This  bill  is  filed  under  this  provision,  and  in  order 
to  sustain  it,  the  funds,  which  may  be  held  to  include 
property,  must  be  given  or  appropriated  to  a  "  public, 
or  charitable  purpose."  If  the  objects  of  the  trust 
are  for  private  benefit,  or  the  property  or  funds,  by 
the  tenure  of  the  trust,  are  appropriated  to  private 
uses  or  private  ends,  the  property  private  property, 
and  not  given  or  dedicated  .  to  public  or  charitable 
purposes,  then  the  Court  of  Chancery,  under  these  pro- 
visions, has  no  right  to  interfere  with  its  administration. 
Whatever  may  be  the  rights  of  the  parties  interested 
as  corporators,  to  come  into  that  Court,  to  enforce  their 
individual  rights  against  the  Trustees  or  Directors  of 
the  corporation  for  the  maintenance  of  their  own  indi- 
vidual  rights. 

The  facts  on  which  this  question  is  to  be  deter- 
mined, are  substantianlly  as  follows:  "On  the  4th  of 
July,  1816,  Robert  White  and  Thomas  Claiborne,  citi- 
zens of  Nashville,  purchased  of  David  McGavock,  a 
lot  of  ground  situated  on  the  south-west  side  of  sai<l 
city,  as  it  then  existed,  of  about  three  acres,  for  the 
sum  of  fifteen  hundred  dollars."  The  deed  recites  that 
the   above   parties,    "and    the   members  who   at  present 
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have  subscribed,  or  who  may  hereafter  subscribe  to  an 
association  for  establishing  a  female  academy,  were  the 
parties  to  this  contract,  and  that  said  parties  and  sub- 
scribers had  paid  the  said  sum  of  fifteen  hundred 
dollars ;  that  said  conveyance  was  made  to  the  parties 
named,  "  in  trust  for  the  use  of  said  association,  and 
the  different  subscribers  and  members  composing  the 
same,  for  the  use  and  purpose  of  erecting  thereon  a 
female  academy/'  In  the  hobendum  of  the  deed  it  is 
recited,  "the  said  Robert  White  and  Thomas  Claiborne, 
(are  to  hold  said  land,  or  the  survivors  of  them,  their 
heirs  or  assigns,  forever,  for  the  yses  and  purposes 
herein  before  expressed/'  The  said  McGavock  also 
covenanted,  on  proper  request,  to  execute  to  the  said 
Trustees,  any  further  conveyance  that  might  be  neces- 
sary to  complete  the  title  to  the  land.)  Then  follows 
a  covenant  on  the  part  of  White  and  Claiborne  "  that 
they  will  well  and  faithfully  hold  and  possess  the  title 
for  the  uses  and  purposes  herein  expressed,  and  said 
land  shall  be  held  subject  to  the  use  and  benefit  of 
the  persons  who  now  are,  or  may  hereafter  become 
interested  in  the  association  for  establishing  a  female 
academy  on  said  premises,  and  the  improvement, 'occu- 
pation and  enjoyment  thereof;  shall  be  subject  to  the 
orders  and  decisions  or  laws  of  said  Association/'  It 
is  farther  provided,  that  the  Trustees  shall,  by  deed, 
when  requested,  transfer  the  legal  title  to  the  Associ- 
ation, or  such  other  persons  as  may  be  required  for 
the  purposes  before  mentioned.  We  need  make  but 
one   remark   on    this    deed ;    that  is,  that   it  is   evident 
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the  parties  to  whom  the  legal  title  was  conveyed,  were 
to  hold  the  same  for  the  benefit  of  the  Association 
referred   to,  and   be   under   its  direction  and  control. 

It  is  pretty  clear,  too,  from  the  above  deed,  (and 
certain)  from  after  events,  that  it  was  contemplated 
that  this  Association  was  to  assume  a  more  permanent 
form,  by  an  Act  of  incorporation,  and  the  property  be 
put  under  the  control  of  that  body  in  this  new  form 
of  existence,  and  such  is  the  case.  On  the  3d  of 
October,  1817,  the  Legislature  passed  an  Act  of  incor- 
poration, entitled  "An  Act  to  incorporate  the  Presi- 
dent, Trustees  and  Company  of  the  Nashville  Female 
Academy. 

This  Act,  by  §1,  makes  a  corporate  body  of  "every 
person  or  persons,  or  the  legal  representatives  of  such 
persons,  who  are,  or  shall  become,  subscribers  to  the 
Association  or  Company,  formed  at  Nashville,  for  the 
purpose  of  establishing  a  female  academy,"  and  are,  or 
shall  be,  proprietors  of  the  real  or  personal  property 
belonging  to  said  Company,  together  with  their  succes- 
sors and  assigns.  The  usual  powers,  such  as  to  sue 
and  be  sued,  to  purchase  and  hold  real  estate,  and  to 
sell  and  dispose  of  the  same,  are  conferred  on  the 
corporators.  In  addition,  it  is  authorized  to  make 
such  by-laws  and  regulations  as  may  be  deemed  neces- 
sary for  the  transaction  of  the  business  of  the  Asso- 
ciation  or  Company,  and  conducting  and  governing  a 
seminary  for   the  education   of  females. 

The  rules  prescribed  for  the  government  of  the 
Company   in   this    Act,    provide   in   substance,  (so  far  as 
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necessary  to  be  stated)  that  any  subscriber,  before  a 
period  fixed,  who  shall  pay  ?150,  shall  be  a  joint 
proprietor,  with  all  the  members  in  the  stock  or  pro- 
perty of  the  Company,  so  long  as  he  shall  conform 
to  the  laws  and  rules  for  the  government  of  the  same; 
that  the  amount  which  may  be  required  to  be  paid 
by  each  member,  shall  be  four  hundred  dollars;  that 
the  Company  shall  be  governed  by  a  Board  of  Trus- 
tees, who  shall  be  proprietors  of  stock  at  the  time, 
together  with  various  regulations  for  the  management 
of  the   affairs   of  the   Company. 

The  eightli  section  provides,  that  the  stock  or  shares 
of  the  Company  shall  be  transferable  on  the  Books  of 
the  Company,  and  in  no  other  manner;  provided,  the 
President  and  Trustees  are  willing  to  accept  the  as- 
signee as  a  member  of  the  Company,  of  which  an 
entry  shall  be  made  on  record;  and  then  adds,  the 
share  of  any  deceased  person  shall  pass  by  devifte, 
or  descend  to  the  legal  heir  of  such  deceased  per- 
son. 

By  §14,  it  is  provided,  that,  "the  profits  of  said 
Company  shall  be  applied,  as  far  as  shall  be  adjudged 
necessary  and  proper,  to  the  purposes  of  furthering  and 
promoting  female  education^  any  additional  profits  which 
it  may  not  be  adjudged  by  the  President  and  Trus- 
tees, necessary  to  apply  to  that  purpose,  shall  be  paid 
over  in  equal  portions  to  the  members  of  the  Compa- 
ny,  for   the   time    being,  every   six   months." 

These  are  all  the  provisions  of  the  charter  that 
need   be   noticed   for   the    purposes   of  this   opinion. 
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The  question,  as  we  have  said,  is,  whether  this  is 
an  organization,  with  its  property  given  or  dedicated  to 
a  public  or  charitable  use,  so  as  to  be  liable  to  con- 
trol at  the  instance  of  the  State,  under  the  provisions 
of  the   Code  cited. 

We  need  not  undertake,  from  the  various  authori- 
ties and  decisions  en  this  question,  to  define  with  cer- 
tainty, what  is  charity.  The  true  idea  is,  perhaps,  as 
well  put  by  the  Chancellor  in  the  case  of  Potter  v. 
Chopin,  6  Paige,  650,  as  it  can  or  need  be  done  for 
all  practical  purposes.  In  that  case,  Chapin  and  Wells, 
with  various  other  parties  resident  in  a  school  district, 
and  some  who  were  not,  by  voluntary  donations  of 
money  and  labor,  raised  a  fund  for  the  erection  of  a 
school-house  for  the  use  of  themselves  and  other  in- 
habitants of  that  neighborhood  or  district.  The  school- 
house  had  been  burned  down  by  the  British  army  in 
1813,  and  the  United  States,  by  Act  of  Congress,  paid 
its  value  by  way  of  compensation  for  its  loss.  Chapin 
&  Wells,  on  behalf  of  themselves  and  the  other  con- 
tributors, claimed  this  money  as  their  individual  pro- 
I)erty.  The  Court  say,  "  the  object  of  the  donation 
to  the  common  fund  was  for  the  purpose  of  having 
a  school-house  for  the  general  benefit  of  the  inhabit- 
ants of  the  village,  and  not  to  create  interest  in  the 
building  for  the  exclusive  benefit  of  the  donors,  as 
tenants  in  common,  which  should  thereafter  be  subject 
to  partition  among  the  original  contributors  to  the  fund, 
or  their  assignees  or  personal  representatives.  The 
school-house,    therefore,   at  the    time   of   its   destruction, 
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belonged  to  the  inhabitants  of  the  village,  in  their  col- 
lective capacity  as  such  inhabitants.^' 

It  will  be  seen  in  this  statement,  that  there  was  a 
donation  to  a  public  use,  and  the  intention  was  clear, 
that  the  property  was  not  to  be  held  by  the  parties 
as  tenants   in   common   or  joint  owners. 

But  in  the  case  before  us,  there  is  no  donation. 
The  parties  subscribe,  and,  thereby,  become  liable  to 
pay,  and  do  pay  the  amount  required  to  become  stock- 
holders in  the  Association  or  incorporation,  and  then 
by  Article  2nd  of  the  Act,  they  become  joint  proprie- 
tors with  all  the  members  in  the  stock  or  property 
of  the   Company. 

In  the  next  place,  each  subscriber  is  by  fair  con- 
struction of  the  Act,  a  stockholder  in  the  Company 
to  the  extent  of  his  subscription,  thus  acquiring  a 
distinct  property  right  by  virtue  of  his  subscription. 
It  is  true,  the  transfer  of  this  stock  is  only  to  be 
made  on  the  books  of  the  Company,  but  this  does  not 
in  any  way,  change  its  character  as  stock  or  property, 
nor  give  the  subscription  the  as{)ect  of  a  donation 
for  a  public  use.  But  what  brings  out  the  distin- 
guishing feature  of  this  Company  from  a  charity  or 
public  use,  with  still  more  clearness  than  anything  else, 
is  §14,  "that  the  profits  of  the  Company,  after  ap- 
propriating so  much  as  may  be  judged  necest^ary  for 
promoting  female  education,  (the  object  for  which  the 
Association  is  formed)  shall  be  divided  in  equal  por- 
tions, to  the   members  of   the   Comijany." 

This  feature    unquestionably    stamps    the    incorpora- 
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tion  as  an  Incorporated  Joint  Stock  Company,  with  the 
usual  incidents  to  such  an  organization — a  division  of 
profits  among  the  stockholders.  It  further  fixes  the 
fact  beyond  dispute,  that  one  of  the  objects  of  the 
organization  was  profit,  and  that  such  profits  were  ex- 
pected to  be  realized  by  the  successful  management  of 
the  scheme,  or  else  why  provide  for  their  distribution? 
It  is  true,  the  parties  provide,  so  fer  as  shall  be  ad- 
judged necessary  and  proper,  the  profits  shall  be  applied 
to  the  purpose  of  furthering  and  promoting  female 
education ;  but  this  is  nothing  more  than  an  agree- 
ment of  the  parties  to  the  Association,  by  accepting 
the  act  of  incorporation,  that  they  may,  if  thought 
best,  apply  the  profits  to  the  furtherance  and  advance- 
ment of  the  business  of  the  Company,  rather  than 
distribute  to  the  stockholders,  by  way  of  dividends. 
This,  however,  is  merely  a  matter  of  discretion,  with 
the  Board  of  Trustees,  said  Board  elected  by  the  stock- 
holders, and,  as  a  matter  of  course,  reflecting  their  wishes 
and  views.  If  they  should,  in  good  faith,  judge  it 
v;as  not  necessary  or  proper,  at  any  period,  to  use 
any  portion  of  the  profits  in  the  way  indicated,  then 
they  might  well  divide  the  entire  profits  among  the 
stockholders,  and  no  one  could  complain.  For  the 
propriety  of  their  action  in  this  matter,  they  would 
be  amenable  alone  to  the  stockholders,  who  elected 
them  to  manage  the  institution,  in  accordance  with 
the   jirovisions   of   the   charter. 

We   cannot    conceive    of    an    institution   or   corpora- 
tion  having   these   features,   being  either   a   charity  or  a 
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public   use,   in   any   ikir  sense  of   these   terms.       It   has 
no   elements   of  a   donation    or   benevolence   intended   to 
he  bestowed   on   the   public,  or  any  class  of  that  public, 
ferther   than   the  incidental   benefit   of    having   a   female 
academy,  more   or  less   convenient,  to  which  they  might 
send   their  daughters,  as   the  parties  might  reside  in  the 
city,  or  more   distant   from   it.       But   all  who  send  and 
enjoy   this   benefit,  must  do   so    on  the  same  terms,  that 
is,  of  paying  such   sum   for    this    education   as   may   be 
required — ^as   the   profits   contemplated   in   the   Act   must 
necessarily   arise    from    this    source.       Can    that    be    a 
charity,  for  which    all    must   pay    who    enjoy  it?       We 
think   no    authority    can    be    found,    that   holds   such   a 
proposition.       Can   that  be   a   public   U9c,    in   which  the 
public,  as  such,  nor  any  part   of  it,  has  no  legal  rights. 
Yet    here    the    subscribers   are    the    proprietors    of  the 
stock,  and  we   see   no    reason,  if  they   chose,  why   they 
might  not,  at  any  time,  discontinue  the  institution,  wind 
up   its   business,  and   say,    we   will   no    longer  have   the 
same   carried   on.       Nor   can   we    conceive   of  a   charitv 
being  administered    for    the   profit    of   the   parties   who 
contribute   their   money  to  an  organization  of  this  kind. 
The   very   idea   of  individual  profit   to   be  made  for  the 
parties   who   invest  their   money,  is   antagonistic   to   that 
of  a   charity,  or    a    public    use,    or    dedication    to    this 
latter  purpose,  for  wherever    profit  to  the  <party   contri- 
buting  the   fund   is   provided  for,  it  necessarily  involves 
the   idea   of  a    trade    or    business    carried    on,    not   for 
others,  as  a    benevolence,    but  for  the  benefit  of  those 
who  invest  their  capital  in  the  enterprise. 
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We  need  not  go  into  a  critical  examination  of  the 
cases  in  our  own  State,  or  the  numerous  other  cases 
cited  by  counsel,  in  support  of  the  views  above  expressed. 
We  notice,  a  few  of  them,  by  way  of  pointing  out  the 
distinction  we  have  taken,  and  illustrating  the  subject 
under  discussion.  The  case  of  Dickson,  et  ah.  v.  MoTd^ 
gomery,  et  ah.,  1  Swan,  349,  was  a  bequest,  by  will,  to 
the  Treasurer  of  Clarke  and  Erskine  College,  to  be 
held  by  the  Treasurer  and  his  successors,  for  the  benefit 
of  home'  missions,  and  other  objects  of  like  character. 

The  case  of  Franklin  v.  Armfidd,  2  Sneed,  305,  wss 
a  case  of  a  devise  of  property  to  Trustees,  for  the 
erection  in  Tennessee,  of  proper  buildings^  and  the  es- 
tablishment therein,  of  a  seminary  of  learning,  for  the 
permanent  support  of  w^hich,  provision  was  made,  in 
which  was  to  be  educated,  and  supported  during  pupil- 
age, the  children  of  the  testator  and  their  descendants, 
the  children  of  his  brothers  and  sisters  and  their  de- 
scendants, and  such  other  of  the  poor  children  of  Sum- 
ner County,  as  the  Trustees  might  select.  This  last 
was  hold  a  valid  gift  to  a  charity.  So,  in  the  case 
of  Gciss,  ex^r,  v.  Kosfi,  et  ah.,  3  Sneed,  213,  the  gift, 
by  will,  was  of  so  much  money,  to  be  invested  in  bank, 
and^  other  stocks,  the  interest  to  be  applied  annually 
to  the  schooling  of  the  children  in  the  bounds  of  Gass's 
school  district  forever,  it  was  held  this  was  a  valid 
charity;  and  so  we  might  go  on  through  all  of  our 
cases,  and  find  this  essential  element  of  a  gift,  a  do- 
nation for  benevolent  or  public  purpose,  but  in  none 
the  element  of  profit,  or  use  of  the  fund  for  the  benefit 
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of  the  giver  as  proprietor  or  owner  of  the  same,  with 
a  view  to  devise  a  profit    to  him   by  such   use. 

The  cases  referred  to  from  other  States,  do  not 
differ  in  these  features  from  our  own,  when  carefully 
scrutinized.  They  all  have  this  idea  either  of  a  gift, 
donation  or  dedication  to  a  charitable  or  public  use — 
or  when  conveyed  by  the  original  owner  to  others,  for 
a  valuable  consideration,  a  holding,  or  agreement  to 
hold  by  the  party  to  whom  conveyed,  for  the  purpose 
of  some  public  or  charitable  use,  and  none  have  the 
element  of  profit  to  be  derived  from  the  property  to  the 
proprietors  of  the  fund  or  capital  stock.  In  some,  it  is 
a  conveyance  to  Trustees,  for  the  use  of  a  church,  as 
the  case  of  Gibson  et  cds,  v.  Armstrong,  7  B.  Monroe, 
488,  in  which  the  church  was  the  beneficiary,  and  en- 
titled to  the  enjoyment  of  the  property,  free  of  charge. 
So,  in  the  case  of  Gass  &  Banta  v.  Wilhite,  et  ah,,  2 
Dana,  171,  which  was  the  case  of  an  association  of 
stockholders,  where  the  members  who  were  allowed  to 
come  into  the  society,  brought  in  their  property,  and  de- 
voted it  to  the  general  interest  of  the  body — it  all  being 
a  freewill  offering  on  their  part — and  were  entitled,  as 
members  of  the  society,  to  equal  privileges  in  the  use  of 
the  common  property,  in  accordance  with  the  rules  and 
regulations  adopted  by  the  body.  The  fact,  that  the 
parties  were  entitled  to  equal  enjoyment  of  the  common 
property,  with  others,  was  held  not  to  detract  from  its 
character  as  a  charitable  use ;  and  so,  we  might  go  on, 
through  the  large  mass  of  cases  on  this  subject,  and  find 
that  in  none  of  them,   is    the   element  of  personal  indi- 
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vidual  profits,  as  such,  to  be  derived  to  the  parties  con- 
tributing the  fund,  nor  a  use  of  the  fund  so  as  to  pro- 
duce such  profits,  to  be  in  any  event,  divided  or  appor- 
tioned among  the  contributor  or  stockholders. 

We  need  not  go  further  into  these  cases,  as  we  are 
l>erfectly  satisfied  that  in  no  aspect  of  the  case  before  us, 
can  it  be  held  to  be  a  charity  or  public  use,  subject  to 
the  control  of  the  public.  What  the  rights  of  the  indi- 
vidual stockholders  are,  or  may  be,  as  against  the  Trustees, 
for  misuse  or  improper  management  of  the  trust  prop- 
erty, is  a  question  not  involved  in  this  case,  and  need 
not  be  discussed.  Suffice  it  to  say,  that  in  any  aspect 
of  the  case,  we  are  satisfied  with  the  decree  of  the  Chan- 
cellor sustaining  the  demurrer  and  dismissing  the  bill, 
and  affirm  the  same,  with  costs. 
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Jones,  Purvis  &  Co.,  v.  W.  W.  Hobbs,  et  al. 

1.  PuBUC  Printiko.  Act  of  1873.  On  March  21,  1873,  an  Act  was 
passed  hj  the  Legislature  repealing  these  provisions  of  the  Code  which 
created  the  office  of  Public  Printer,  and  providing  for  his  election, 
but  with  a  proviso  that  "  this  Act  shall  in  no  waj  affect  the  rights 
and  duties  of  the  present  Public  Printers.^'  Afterwards,  an  Act,  taking 
immediate  effect,  was  passed,  authorizing  the  Secretary  of  State,  etc., 
to  award  the  public  printing  to  the  lowest  bidder,  etc.  On  March  25, 
1873,  an  Act  was  passed  requiring  the  assessor  to  furnish  tax  lists  to 
certain  persons,  and  making  it  the  duty  of  the  Ck)mptroller  to  furnish 
the  Clerks  of  the  County  Courts  the  printed  forms  for  listing,  to  be 
distributed  by  the  Clerks  to  the  assessors,  etc. 

Held,  It  is  obvious  that  the  Legislature  intended  to  require  the  Comp- 
troller to  have  blank  forms  printed  for  distribution  by  the  County 
Court  Clerks  to  the  assessors,  who  were  then  to  furnish  them  to  the 
tax  payers.  The  blank  forms  ordered,  to  be  printed  by  J31  of  the  Act  ■ 
of  1873,  ch.  118,  fall  within  the  meaning  of  the  term  ''public  print- 
ing,'' as  used  in  the  Statutes.  Whatever  printing  is  done  by  order  of 
the  Legislature,  or  in  pursuance  of  a  law,  for  the  State,  is  public 
printing,  whether  it  be  printing  the  journals  and  acts  of  the  Legisla- 
ture, or  legal  opinions,  or  whether  it  be  in  the  shape  of  job  work. 
The  printing  of  the  blank  forms  under  J31  of  the  Act  of  1873,  ch.  118, 
was  public  printing,  in  the  shape  of  job  work,  for  the  reason  that  it 
was  to  be  done  for  the  public,  in  pursuance  of  law. 

1  The  Public  Printer  is  a  public  officer,  etc.  ConiradSy  impairing 
(f,  GofwHiution,  The  Public  Printer  is  an  officer  of  the  State,  but 
since  the  contracts  designed  to  be  protected  by  210  of  the  first  Article 
of  the  Constitution  are  contracts  by  which  perfect  rights,  certain, 
definite,  fixed,  private  rights  of  property  are  vested,  it  follows  that 
Jones,  Purvis  &  Co.  held  the  office  of  Public  Printers  as  a  public 
trust,  subject  to  the  power  of  the  Legislature  to  discontinue  it  at  any 
time,  or  to  be  resigned  at  their  pleasure  at  any  time  by  them,  and  not 
as  a  contract  protected  from  impairment  under  the  Constiti|tion  of  the 
United  States.  From  the  date  of  the  repealing  Act  they  ceased  to  be 
officers  of  the  State,  and  could  claim  no  rights  accruing  after  the  date 
8 — VOL.   4. 
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of  the  repealing  Act.  The  repeal,  however,  could  not  affect  anj  rights 
which  had  vested  before  their  office  was  abolished.  These  would  be 
protected  by  the  Constitution  of  the  United  States,  and  these  are  the 
only  rights  intended  to  be  protected  by  the  proviso  to  the  second  sec- 
tion of  the  repealing  Act. 

Case  cited :  2  Sneed,  369. 

Authorities  cited:  BurrelFs  Law  Dictionary,  257;  20  J.  R.,  493;  2 
Blackstone,  36 ;  5  N.  Y.,  286 ;  26  Ark.,  139 ;  10  How.,  416 ;  Cooley's 
Const  Lim.,  276. 


FROM     DAVIDSON. 


Appeal  from  the  Chancery  Court.  W.  F.  Cooper, 
Chancellor. 

T.  M.  Steger  for  Jones,  Purvis  &  Co. 

J.  B.  Heiskell  for  Hobbs. 

Nicholson,  C.  J.,   delivered   the   opinion   of  the  Court. 

Jones,  Purvis  &  Co.  were  elected  Public  Printers  of 
the  State  on  November  2,  1871,  and  were  to  hold  their 
office  for  two  years.  Before  entering  upon  their  duties 
they  gave  bond  in  $5,000,  conditioned  to  execute  the 
printing  according  to  law.  The  prices  at  which  the 
public  printing  was  to  be  done  were  fixed    by  the  Code. 

On  March  21,  1873,  an  Act  was  passed  by  the 
Legislature  repealing  those  provisions  of  the  Code  which 
created  the  office  of  Public  Printer,  and  providing  for 
his  election;  but  with  a  proviso  that  ^^this  Act  shall  in 
no  way  affect  the  rights  and  duties  of  the  present  Public 
Printers." 
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The  Act  then  provided,  that  the  public  printing 
authorized  by  law  to  be  done  for  the  State  shall  be 
awarded  to  the  lowest  bidder,  and  the  Secretary  of 
State,  Comptroller,  and  Treasurer  were  appointed  Com- 
missioners of  Printing,  with  full  power  to  contract  for 
and  superintend  the  same  under  this  Act.  This  Act 
took  e£Pect  from  the  date  of  its  passage,  March  21st, 
1873. 

On  March  25,  1873,  the  Legislature  passed  ''an  Act 
to  provide  more  just  and  equitable  laws  for  the  assess- 
ment and  collection  of  revenue,"  and  to  take  efiect  from 
and  after  April  1,  1873.  By  §31  of  this  Act  it  was 
provided,  that  ''the  assessor  shall  furnish  to  every  per- 
son, company,  firm,  or  corporation  required  to  list  prop- 
erty for  taxation,  the  proper  blanks  for  that  purpose; 
and  it  is  hereby  made  the  duty  of  the  Comptroller  to 
furnish  the  Clerks  of  the  County  Courts  of  this  State 
the  printed  forms  for  listing  and  assessing  property,  to 
be  distributed  by  the  said  Clerks  to  the  several  assessors 

I  for  districts   and    wards.      Said    blanks   shall   enumerate 

'  all  exemptions,  and  shall  contain  a  synopsis  of  the   laws 

1  for  the  assessment  of  property,''  etc. 

;  Soon   after  the   passage  of  this  Act,  a  question  arose 

between  W.  W.  Hobbs,  the  Comptroller,  and  Jones, 
Purvis  &  Co.,  the  Public  Printers,  whether  the  printing 
of  the  blank  forms  provided  for  in  the  section  just 
quoted  was  public  printing,  and  if  so,  whether  Jones, 
Purvis  &  Co.  were  entitled  to  execute  it,  as  Public 
Printers,  or  whether  the  Comptroller  might  not  contract 
for  the  execution  of  the  work  by  other  printers?    Jones, 
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Purvis  &  Co.  filed  their  bill,  enjoining  Hobbs,  and  cer- 
tain other  printers  with  whom  Hobbs  was  about  con- 
tracting, from  consummating  their  contract,  and  praying 
for  a  specific  performance  of  their  contract  as  Public 
Printers. 

On  April  26,  1873,  Jones,  Purvis  &  Co.  and  W. 
W.  Hobbs  entered  into  an  agreement  to  the  effect  that 
Jones,  Purvis  &  Co.  were  to  go  on  and  execute  the 
work,  and  "if,  upon  final  hearing,  the  Court  shall 
decide  that  complainants  are  entitled  to  do  the  work, 
then  complainants  are  to  receive  as  compensation  the 
amount  allowed  by  law  to  the  Public  Printers  for 
such  work.  But  if  the  Court  should  decide,  under 
the  facts  of  this  case,  the  Comptroller  is  authorized  to 
give  out  this  printing  to  the  lowest  bidder,  then  the 
complainants  are  to  receive  a  compensation  no  more 
than  1(2,450  (the  lowest  bid  received  by  Hobbs),  which 
amount  is  to  be  paid  them  at  once.''  The  amount 
claimed  by  Jones,  Purvis  &  Co.,  according  to  the 
prices  allowed  by  law  for  public  printing,  was  $5,016  20. 
This  agreement  was  made  an  exhibit  to  an  amended 
bill  filed  by  Jones,  Purvis  &  Co.,  in  which  they  sought 
to  have  this  agreement  enforced.  Under  this  agree- 
ment Jones,  Purvis  &  Co.  proceeded  to  execute  the 
work,  and  upon  its  completion  the  blank  forms  were 
delivered  to  John  C.  Burch,  successor  of  W.  W. 
Hobbs,  who  distributed  the  same  to  the  several  County 
Court  Clerks.  Burch  was  made  a  defendant  in  1873, 
and  after  demurring  upon  the  ground  that  the  State 
oould  not  be  sued,   filed   his  answer,   insisting  that  the 
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printing  in  question  was  not  public  printing,  as  con- 
templated by  law,  and  that  the  Comptroller  was  only 
required  to  furnish  blank  forms  to  the  Clerks  of  the 
County  Courts,  and  that  the  assessors  were  required 
to  furnish  the  taxpayers  with  the  blanks  at  their  own 
expense. 

But  it  was  agreed  by  the  solicitors  of  Burch  and 
of  Jones,  Purvis  &  Co.,  that  the  Court  should  decide 
the  two  following  questions,  without  regard  to  the  state 
of  the   pleadings,   viz: 

1.  Whether  the  printing  referred  to  in  the  pleadings 
and  proof  is  'public  printing,  as  those  terms  are  used 
in   the   laws   of   Tennessee? 

2.  Whether  the  Comptroller  was  authorized  to  do 
more  at  the  expense  of  the  State  than  to  furnish  the 
Clerks  of  the  County  Courts  with  printed  forms  for 
listing  and  assessing  property,  to  be  distributed  by  said 
Clerks  to  the  several  assessors,  from  which  forms  said 
assessors  could  have  printed  the  blanks  to  be  furnished 
to  the  taxpayers;  in  other  words,  whether  the  Comp- 
troller or  assessors  were  to  furnish  the  blanks  that 
were   to    be   used   by    taxpayers." 

The  case  was  heard  on  February  23,  1874,  by 
Chancellor  Cooper,  who  held  that  "  under  the  Act  of 
March  25,  1873,  ch.  118,  it  was  the  duty  of  the 
Comptroller  of  the  Treasury  to  have  printed  and  fur- 
nish all  the  forms  or  blanks  necessary  to  be  distributed 
to,  and  used  by  the  tax  payers  for  listing  their  prop- 
erty for  taxation.  And  that  the  printing  of  said  forms 
or    blanks   was  a    part   of    the    public    printing    which 
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the  complainants^  as  the  Public  Printers,  were  entitled 
and  boand  in  their  character  as  Public  Printers  to  do, 
and  that  complainants  are  entitled  to  receive  the  com- 
pensation allowed    by   law  to  the   Public    Printers,   etc. 

The  Comptroller  of  the  Treasury  has  brought  the 
case  to  this  Court  by  writ  of  error. 

The  Chancellor's  construction  of  §31  of  the  Act  of 
1873,  ch.  118,  is  clearly  correct.  Whatever  ambiguity 
there  is  in  the  language  of  the  section  is  produced  by 
the  use  of  the  words  "blanks  and  forms,''  upon  the 
assumption  that  they  meant  different  things.  But  it 
is  manifest,  on  the  face  of  the  section,  'that  they  were 
used  as  convertible  terms,  meaning  the  same  thing. 
So  understanding  these  words,  it  is  obvious  that  the 
Legislature  intended  to  require  the  Comptroller  to  have 
blank  forms  printed  for  distribution  by  the  County 
Court  Clerks  to  the  assessors,  who  were  then  to  fur- 
nish them  to  the  tax  payers. 

We  think  it  equally  clear,  that  the  Chancellor  was 
correct  in  the  holding  that  the  blank  forms  ordered 
to  be  printed  by  §31  of  the  Act  of  1873,  ch.  118, 
fall  within  the  meaning  of  the  term  "public  printing," 
as  used  in  the  Statutes.  Whatever  printing  is  done 
by  order  of  the  Legislature,  or  in  pursuance  of  a  law, 
for  the  State,  is  public  printing,  whether  it  be  print- 
ing the  journals  and  acts  of  the  Legislature,  or  legal 
opinions,  or  whether  it  be  in  the  shape  of  job  work. 
The  printing  of  the  blank  forms  under  §31  of  the 
Act  of  1873,  ch,  118,  was  public  printing,  in  the 
shape  of  job  work,   for  the   reason   that    it   was  to   be 
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done  for  the  public,  in  pursuance  of  law.  If  this 
work  had  been  executed  before  the  passage  of  the  Act 
of  March  21 ,  1873,  repealing  the  law  which  created 
the  office  of  Public  Printer,  no  question  could  be  raised 
as  to  the  right  of  the  Public  Printers  to  claim  the 
job,  and  to  receive  the  compensation  fixed  by  the  law 
then   in  force. 

But  we  have  seen  that  the  Act  directing  the  Comp- 
troller to  have  the  blanks  printed  was  passed  after  the 
Act  which  abolished  the  office  of  Public  Printer,  and 
that  when  the  job  was  to  be  given  out,  the  law  then 
in  force  required  the  Comptroller,  Secretary  of  State, 
and  Treasurer,  as  Commissioners,  to  let  out  the  work 
to  the  lowest  bidder.  It  is  clear  that  it  was  the 
right  and  the  duty  of  these  Commissioners  to  procure 
the  printing  of  the  blanks  in  the  manner  prescribed 
by  the  Act  of  March  21,  1873,  unless  Jones,  Purvis 
&  Co.  were  entitled  to  the  job,  by  virtue  of  a  con- 
tract with  the  State,  or  because  the  repealing  Act  re- 
served to   them   the   right  to   execute   the   job. 

The  office  of  Public  Printer  was  created  by  the 
Legislature — ^the  Constitution  making  no  provision  for 
such  an  office.  Its  term  of  duration,  its  duties,  and 
its  compensation  are  prescribed  by  the  Legislature,  and 
a  bond  required  for  the  faithful  discharge  of  its  duties. 
These  are  all  the  usual  characteristics  of  an  office  of 
public  trust,  and  in  §2  and  §5  of  the  Code  it  is  ex- 
pressly denominated  an  office.  Mr.  Burrell,  in  page 
257  of  his  Law  Dictionary,  says:  "the  idea  of  an 
office    clearly    embraces    the    ideas  of    tenure,   duration, 
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fees  or  emoluments,  rights  and  powers,  as  well  as  that 
of  dviy:'  In  20  J.  R.,  493,  Piatt,  J.,  defines  it,  "an 
employment  on  behalf  of  the  Government,  in  any 
station  or  public  trust,  not  merely  transient,  occasional, 
or  incidental."  Blackstone,  2  vol.,  p.  36,  defines  it,  "a 
right  to  exercise  a  public  or  private  employment,  and 
to  take  the  fees  and  emoluments  thereto  belonging. 
Under  each  and  all  of  these  definitions  the  Public 
Printer  is  an  officer  of  the  State,  and  he  is  so  desig- 
nated  in   the   law   creating   the   office. 

It  was  said  in  2  Sneed,  369,  that  "  where  an 
office  is  created  by  Statute,  it  is  wholly  within  the 
control  of  the  Legislature.  The  term,  the  mode  of 
appointment,  and  the  compensation,  may  be  altered  at 
pleasure,  and  the  latter  may  even  be  taken  away  with- 
out abolishing   the   office." 

The  contracts  designed  to  be  protected  by  §10  of 
the  first  Article  of  the  Constitution  are  contracts  by 
which  perfect  rights,  certain,  definite,  fixed,  private  rights 
of  property  are  vested.  These  are  clearly  distinguish- 
able from  measures  or  engagements  adopted  or  under- 
taken by  the  body  politic  or  State  government  for  the 
benefit  of  all,  and  from  the  necessity  of  the  case,  and 
according  to  universal  understanding,  to  be  varied  or 
discontinued   as   the   public    good   shall   require. 

The  case  of  BvHer  v.  Penna,  10  How.,  402,  is  a 
leading  case  on  this  question.  The  facts  were  as 
follows:  Butler  and  others  were  appointed  Canal  Com- 
missioners by  the  Governor  of  Pennsylvania,  on  the  1st 
of  February,   1843,   in   pursuance   of   an   Act  passed   in 
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1836,  to  hold  the  office  for  one  year,  with  a  compen- 
sation of  $4  per  day.  After  they  entered  upon  their 
duties,  to  wit,  on  April  18,  1843,  the  Legislature  re- 
pealed the  Act  for  their  appointment  by  the  Governor, 
and  requiring  them  to  be  elected  by  the  people,  this 
part  of  the  repealing  Act  to  take  effect  on  January  1, 
1844.  The  same  Act  reduced  the  compensation  to  $3 
per  day,  this  part  taking  effect  from  its  passage.  The 
Commissioners  served  until  January,  1844,  and  then 
retained  the  money  in  their  hands,  claiming  $4  per 
day.  They  were  sued  by  the  •  State,  and  judgment 
rendered  for  the  difference  between  $4  and  $3  per  day. 
They  appealed  to  the  United  States  Supreme  Court, 
where  the  judgment   was  affirmed. 

The  question  was  whether  the  appointment  of  the 
Governor  was  a  contr^t  which  was  violated  by  the 
repealing  Act,  and  therefore  void,  because  it  impaired 
the  obligation  of  the  contract,  under  Art.  1,  §10  of  the 
United   States   Constitution  ? 

In  delivering  the  opinion  of  the  Court,  Justice 
Daniel  said :  "  The  selection  of  officers,  who  are  nothing 
more  than  public  agents  for  effectuating  of  public  pur- 
poses, is  a  matter  of  public  convenience  or  necessity, 
and  so,  too,  are  the  periods  of  the  appointments  of 
such  agents;  but  neither  the  one  nor  the  other  of 
these  arrangements  can  constitute  any  obligation  to  con- 
tinue such  agents,  or  to  re-appoint  them,  after  the 
measures  which  brought  them  into  being  shall  have  been 
found  useless,  shall  have  been  fulfilled,  or  shall  have 
been   abrogated  as  even   detrimental  to   the   well    being 
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of  the  public.  The  promised  compensation  for  services 
actually  performed  and  accepted,  during  the  continuance 
of  the  particular  agency^  may  undoubtedly  be  claimed, 
both  upon  principles  of  compact  and  of  equity;  but  to 
insist  beyond  this  upon  the  perpetuation  of  a  public 
policy  either  useless  or  detrimental,  and  upon  a  reward 
for  acts  neither  desired  nor  performed^  would  appear 
to  be  reconciliable  with  neither  common  justice  nor 
common   sense/' 

Public  officers,  though  salaried,  are  not  held  by 
contract  or  grant,  and  unless  there  be  some  special 
restraints  in  the  State  constitution,  they  are  under  the 
complete  control  of  the  Legislature,  and  they  may  be 
abolished,  or  the  term  thereof  reduced,  the  salaries  may 
be  reduced,  or  new  duties  imposed.  5  N.  Y.,  285; 
26    Ark.,    139. 

Mr.  Sedgewick,  in  his  work  on  the  Construction  of 
Statutory  and  Constitutional  Law,  p.  599,  after  review- 
ing the  cases  in  which  legislative  acts  are  held  to  create 
contracts,  and  treated  accordingly,  adds :  "  But  we  have 
already  stated  that  in  the  term  contracts  are  not  in- 
cluded rights,  or  rather  interests,  growing  out  of 
measures  of  public  policy.  So,  no  contract  is  created 
by  a  Statute  fixing  the  emoluments  of  a  public  office, 
and  where  a  Pennsylvania  Act  reduced  the  per  diem 
compensation  of  a  public  officer  during  the  term  for 
which  the  office,  with  its  remuneration,  had  been  fixed 
by  a  previous  Statute,  it  was  held  that  the  original 
law  created  no  contract.  10  How.,  416.  In  the 
same  case   it   was   held,   that    ''the  appointment  to   and 
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the  tenure  of  an  office  created  for  the  public  use,  and 
the  regulation  of  the  salary  affixed  to  such  an  office, 
do  not  fall  within  the  meaning  of  the  section  of  the 
Constitution  relied  on  by  the  plaintiff  in  error  (§10, 
Article  1) ;  do  not  come  within  the  import  of  the  term 
contract,  or,  in  other  words,  the  vested,  private,  per- 
sonal  rights   thereof  intended   to   be   protected/' 

Mr.  Cooley,  at  page  276,  of  his  Const.  Lim.,  sums 
up  the  result  of  the  authorities  to  be:  That  "where 
the  State  employs  officers  as  the  mere  agencies  of 
government,  it  must  have  the  power  to  discontinue  the 
agency  whenever  it  comes  to  be  regarded  as  no  longer 
important.  The  framers  of  the  Federal  Constitution 
did  not  intend  to  restrain  the  States  in  the  regulation 
of  their  civil  institutes  adopted  for  internal  government. 
They  may,  therefore,  discontinue  offices  at  any  time, 
according  to  the  existing  legislative  view  of  State  policy, 
unless  forbidden  by  their  own  Constitutions  from  doing 
so.'' 

It  follows  that  Jones,  Purvis  &  Co.  held  the  office 
of  Public  Printers  as  a  public  trust,  subject  to  the 
power  of  the  Legislature  to  discontinue  it  at  any  time, 
or  to  be  resigned  at  their  pleasure  at  any  time  by  them, 
and  not  as  a  contract  protected  from  impairment  under 
the  Constitution  of  the  United  States.  From  the  date 
of  the  repealing  Act  they  ceased  to  be  officers  of  the 
State,  and  could  claim  no  rights  accruing  after  the  date 
of  the  repealing  Act.  The  repeal,  however,  could  not 
affect  any  rights  which  had  vested  before  their  office 
was  abolished.       These  would   be  protected   by  the  Con- 
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stitution  of  the  United  States,  and  these  are  the  only 
rights  intended  to  be  protected  by  the  proviso  to  the 
second    section  of  the  repealing  Act. 

We  are,  therefore,  of  opinion  that  the  Chancellor 
erred  in  holding  that  complainants  were  entitled  to 
pompensation  for  the  printing  of  the  blanks  at  the  rates 
fixed  by  the  law  which  was  in  force  when  they  were 
elected    Public   Printers. 

The  decree  will  be  reversed,  and  the  bill  dismissed 
with   costs   of  this   Court   and   the   Court   below. 


L,  D.  Adams  and  W.  W.  Fussell  v.  Wm.  D.  Brown-. 

1.  Chancery  Practice.  Vendor^s  lien.  Does  not  pass  to  assignee  of  notes, 
WTien.  A  vendor  of  real  estate,  who  has  conveyed  by  deed,  and  taken 
notes  for  part  payment  for  the  purchase  money,  and  afterwards  assign 
the  same  for  value  tO  a  third  party,  cannot,  by  uniting  as  complainant 
with  such  assignee  in  a  bill  in  equity,  and  therein  acknowledge  his 
liability  upon  his  assignment,  with  a  view  of  reviving  his  vendor's 
lien  in  favor  of  his  assignee  for  the  unpaid  purchase  money,  the 
CJourt  saying:  "The  liability  upon  the  endorsement  should  he 
judicially  ascertained  before  the  filing  of  the  bill  by  the  vendor  to  en- 
force  the  lien.  It  was  not  intended  by  the  opinion  to  authorize  the 
institution  of  a  suit  by  parties  who  at  that  time  had  not  the  right  to 
the  relief  they  sought. 

Case  cited  and  criticised :  Green  v,  Demoss,  .10  Hum.,  371. 
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1  Equity  of  Redemption.  Land  was  sold  in  February,  1861,  upon  a 
judgment  of  condemnation  of  the  Circuit  Court  of  November  Term, 
1860,  and  purchased  by  Maseey  on  February  4, 1861,  he  and  Holland 
haying  purchased  it  of  Dotson,  the  judgment  debtor,  and  taken  a 
deed  for  it  after  the  judgment,  but  before  the  sale.  Before  the  time 
•  of  redemption  expired,  England,  the  judgment  creditor,  redeemed  of 
Massey,  and  credited  his  judgment  in  full.  Sometime  after  the  expi- 
ration of  the  time  of  redemption,  Holland  purchased  of  England,  and 
took  his  order  to  the  Sheriff  for  title,  who  made  a  deed  to  Holland, 
and  Holland  afterwards  conveyed  to  Adams.  It  is  insisted  now,  that 
as  Massey  and  Holland  were  purchasers  jointly  from  Dotson,  that 
Holland  redeemed  from  England  for  the  joint  benefit  of  himself  and 
Massey,  and  could,  by  his  deed,  only  convey  his  own  undivided  half 
of  the  land  to  Adams,  leaving  one  half  interest  in  himself  as  trustee 
for  Massey. 

Held,  As  the  so-called  redemption  had  not  been  made  within  two  years 
after  the  sale,  there  is  no  ground  for  such  a  claim  under  the  convey- 
ance of  Dotson. 

8.  Sale  of  Lakd.  D^ideney  tf  qwmtfUy,  No  objection  for  deficiency  in 
quantity  can  be  had  where  the  land  is  not  sold  by  the  acre,  the  bound- 
aries being  shown  the  defendant,  and  estimated  to  contain — **  acres 
more  or  less.'' 


FROM    HUMPHREYS. 


Appeal  from  the  Chancery  Court.  G.  H.  NixoK, 
Chi^ncellor. 

No  briefs  appear  in  this  record. 

Draderick^   J.,   delivered   the   opinion   of  the   Court. 

Complainants  filed  their  bill  against  the  defendant 
in  the  Chancery  Court  of  Humphreys  County  on  July 
28,  1871. 

The  bill  alleges,  that  complainant  Adams,  in  1869 
or    1870,    sold    and    conveyed    by    deed    in    fee,   with 
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general  warranty  of  title^  to  defendant  Brown,  a  tract 
of  land  in  said  county,  containing  200  acres,  more  or 
less,  for  $1,000,  and  for  the  balance  of  the  purchase 
money,  after  the  payment  of  $600,  took  two  notes,  each 
for  $200,  which  are  exhibited  with  the  bill,  and  are 
dated  December  27,  1869,  and  were  due  and  payable, 
respectively,   March   27,   1871,  and   March    27,  1872. 

It   is  also  alleged  in  the  bill  that  these  notes  were 
assigned    by   Adams   to    his   co-complainant,   before   due, 
in  due    course  of   trade,   for    value    received,   and    this  , 
assignment  is  endorsed  on   said    notes,   waiving  demand 
and  notice. 

Adams  admits  in  the  bill  that  he  is  bound  for  the 
payment  of  said  notes,  and  it  is  insisted  in  the  bill 
that  the  notes  are  a  lien  upon  the  land  in  favor  of 
Adams.  They  pray  that  the  notes  be  declared  a  lien 
upon  the  land,  and  that  it  be  sold  on  a  credit  for 
their  payment,  and  without  the  right  of  redemption. 
And  Fussell  prays  for  a  decree  against  Adams  and 
Brown  for  the  amount  of  the  notes,  and  both  com- 
plainants pray  for  a  sale  of  the  land  for  their  pay- 
ment. 

Brown  filed  his  answer  and  cross-bill,  and  admits 
the  sale  of  the  land  and  conveyance  by  deed  to  him, 
and  the  execution  of  the  notes  by  him  to  Adams,  and 
insists  that  Adams  practiced  a  gross  fraud  upon  him 
by  Selling  and  conveying  land  to  which  he  had  no 
title,  and  by  pointing  out  to  him  land  which  he  pro- 
posed to  convey  that  was  not  included  in!  the  deed. 
These  &cts,   it  is  alleged,  were  well  known  to   Adams,  • 
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and  the  design  of  said  Adams  was  to  defraud  him; 
that  fifty  acres  of  heavily  timbered  land  contigaous  to 
the  railroad  was  shown  him  as  part  of  the  land  sold, 
and  was  a  material  inducement  to  the  purchase.  This 
fifty  acres  was  not  included  in  the  deed,  and^  in  fact, 
did  not  jbelong  to  said  Adams;  that  complainant  was 
a  stranger  in  the  country,  and  relied  upon  Adams 
representations,  and  that  he  received  the  deed  believing 
that  it  covered  all  the  land  shown  him,  and  which 
Adams  agreed  to  convey,  whereas  it  did  not  include 
the  fifty  acres  of  timbered  land,  and  included  only 
about  one  hundred  and  fifty  acres  instead  of  two 
hundred  acres,  and  that  as  to  the  land  included  in  the 
deed,  his  title  is  defective  to  the  extent  of  at  least 
one-half,  of  all  which  facts  he,  respondent,  was  ignorant 
at  the  time  of  the  purchase,  and  that  Adams  is  wholly 
insolvent.  It  is  further  insisted  in  the  answer  and 
cross-bill,  that  neither  complainant  has  any  lien  upon 
the  land  sold  for  unpaid  purchase  money.  Brown  prays 
that  his  notes  be  surrendered  and  cancelled,  or  that 
Adams  cause  a  good  title  to  the  land  agreed  to  be 
conveyed  to  be  made,  or  that  the  contract  be  rescinded 
in  whole,  or  an  abatement  of  the  purchase  money  de- 
creed. 

Complainants  answered  the  cross-bill,  Adams  insist- 
ing his  title  was  good,  and  that  he  had  conveyed 
all  the  land  he  agreed  to  sell,  and  denying  the  fraud 
charged. 

Fussell  states  that  he  bought  the  notes,  and  paid 
for  them   in   good    faith   before  their   maturity,   without 
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any  knowledge  or  notice  of  any  defences  against  them^ 
and  insists  that  the  land  should  be  subjected  to  their 
payment. 

The  first  question  presented  arises  upon  the  original 
bill,  which  is  filed  by  complainants  to  enforce  the 
rendor's  lien  for  the  payment  of  the  two  notes  remain- 
ing  due,   each   for  $200. 

The  theory  of  the  bill  is,  that  complainant  Fussell 
is  entitled  to  a  decree  against  his  co-complainant  Adams, 
upon  his  endorsement  to  him  of  said  two  notes,  and 
also  against  defendant  Brown,  and  upon  Adams  being 
thus  made  liable  upon  his  endorsement,  the  lien  in  his 
favor,  suspended  by  his  assignment  of  the  purchase 
money  notes,  would  be  revived,  and  become  operative 
in  favor  of  his  assignee.  In  other  words,  that  the 
vendor,  who  has  conveyed  by  deed,  and  taken  notes 
for  part  payment  of  the  purchase  money,  which  he 
afterwards  assigned  for  value  to  a  third  party,  may, 
by  uniting  as  a  complainant  with  such  assignee  in  a 
bill  in  equity,  and  therein  acknowledging  his  liability 
upon  his  assignment,  still  enforce  his  vendor's  lien  for 
such    unpaid   purchase   money. 

And  this  theory,  it  is  assumed,  is  sustained  by  the 
case  of  Green  v.  DenwsHy  10  Hum.,  371,  where  the 
vendor  sold  and  conveyed  the  land,  and  took  the 
vendee's  notes  for  the  purchase  money,  and  assigned 
part   of  the   notes. 

The  vendee  in  that  case  afterwards  conveyed  the 
land  to  a  trustee  to  secure  creditors,  and  the  vendor 
and  his  assignees  united  in  a  bill  to  enforce  the  vendor's 
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lien   for  the   payment  of  the  notes  as  against  the  vendee 
and   the   trust  creditors. 

The  bill  was  taken  for  confessed  as  against  the 
vendee,   and   resisted   by   the   trostee. 

The  Court  held,  that  the  vendor's  lien  "  does  not 
pass  to  the  assignee  of  the  vendee's  obligation  for  the 
consideration  money,  and,  consequently,  cannot  be  en- 
forced in  his  fevor.''  "But  if  the  vendor  be  made 
liable  upon  his  endorsement,  or  voluntarily  takes  back 
the  note,  the  lien  will  be  regarded  as  merely  sus- 
pended, in  the  meantime,  and  he  will  be  remitted  to 
his  original  right  to  enforce  the  lien  against  his 
vendee." 

The  relief  prayed  was  denied  the  assignees,  because 
no  lien  passed  to  them  by  the  assignment  of  the  notes, 
and  it  was  reftised  to  the  vendor  because  it  did  not 
appear  that  he  had  been  made  liable  on  his  endorse- 
ment of  the   notes,   or  had   taken   them   back. 

We  think  it  obvious,  from  the  language  of  the 
opinion  in  the  case  cited,  that  the  liability  upon  the 
endorsement  should  be  judicially  ascertained  before  the 
filing  of  the  bill  by  the  vendor  to  enforce  the  lien. 
It  was  not  intended  by  the  opinion  to  authorize  the 
institution  of  a  suit  by  parties  who  at  that  time  had 
not   the   right   to   the   relief  they   sought. 

A  oomplainant  can  only  recover  upon  the  case  made 

in    his    bill.       He    must    allege   such    facts   as   show   a 

right  existing  at  the   time  of  the  filing  of  the  bill  to 

relief. 

Neither   complainant,   at  the    time  of    the    filing    of 
9 — VOL.  4. 
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the  bill^  was  entitled  to  the  benefit  of  a  vendor's  lien. 
Adams^  by  his  assignment  of  the  notes,  had  lost  it, 
and    his  assignee  had   not  thereby  acquired  it. 

We  are  of  opinion,  therefore,  that  the  decree  of  the 
Chancellor,  declaring  that  Adams  had  a  lien  upon  said 
land,  by  reason  of  the  judgment  of  the  Chancellor  in 
said  decree  that  Adams  was  liable  on  his  assignment 
to  Fussell,  was  erroneous,  and  that  in  this  aspect  of 
the  case,  Fussell  is  not  entitled  to  the  relief  specifi- 
cally prayed  for  in  his  bill.  But  the  bill  alleges  the 
assignment  of  the  notes  by  Adams  in  due  course  of 
trade,  and  that  the  land  is  liable  to  be  sold  for  their 
satisfaction;  that  defendant  is  insolvent,  and  has  no 
means  to  pay  said  notes,  except  the  tract  of  land  con- 
veyed to  him  by  Adams;  and  contains  a  prayer  against 
Adams  and  Brown  in  fevor  of  Fussell  on  the  notes, 
and    for  general   relief. 

There  is  no  demurrer  to  the  bill,  but  an  answer, 
which  admits  the  execution  of  the  not^s,  and  the  in- 
solvency of  respondent,  and  the  evidence  sustains  the 
allegations  that  the  notes  were  taken,  and  assigned  to 
Fu&sell  for  a  sufficient  consideration,  before  due,  and 
without  any  notice  of  any  defences  to  the  same.  A 
decree  was  rendered  in  favor  of  Fussell  against  Adams 
and  Brown  for  the  amount  of  the  notes,  from  which 
Adams  has  not  appealed,  and  while  complainant  Fussell, 
having  no  lien  on  the  land,  is  not  entitled  to  a  decree 
for  its  sale,  there  being  no  demurrer  to  the  bill,  he 
is  entitled  to  a  decree  for  the  amount  of  the  notes 
and  interest,   for  which   he   may  run  his  execution. 
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The  cross-bill  alleges  that  Adams  sold  land  to 
Brown,  not  included  in  his  deed.  2d.  That  he  fraud- 
nlently  represented  that  the  tract  contained  two  hundred 
acres,  when,  in  fact,  it  contained  but  about  one  hundred 
and  fifty  acres.  3d.  That  he  had  no  title  to  half  of 
the   tract   actually   conveyed. 

Upon  the  first  proposition,  defendant  testifies  that 
the  complainants,  Adams,  Evans  and  himself,  looked  at 
the  land,  and  traced  the  lines,  until  they  came  to  a 
sycamore  tree  at  the  mouth  of  a  hollow,  on  the  bank 
of  a  creek,  and  that  Adams  told  him  "  that  he  sold  the 
undivided  half  of  one  hundred  acres,"  known  as  the 
Bagwell   tract,  south  of  Hurricane  creek. 

On  the  other  hand.  Adams  testifies  that  he  did  not 
sell  or  ofier  to  sell  defendant  any  part  of  said  Bagwell 
tract;  that  he  did  not  own  it,  and  it  belonged  to  Evans, 
and  not  to  him,  and  that  he  sold  only  the  two  hundred 
acres,  more  or  less,  conveyed  to  him   by  Holland. 

Several  witnesses  speak  of  declarations  by  Adams 
tending  to  show  he  had  sold  fifly  acres  of  timbered 
land,  which  he  said  he  got  of  Holland,  and  which  was 
on  the  south  of  the  creek.  But  Evans,  the  owner  of 
this  one  hundred  acres,  was  present  with  Brown  and 
Adams,  when  they  went  around  the  lines  of  the  tract 
sold. 

Evans  is  dead,  but  it  is  highly  improbable  that 
Adams  would  point  out  to  Brown,  in  presence  of 
Evans,  land  as  belonging  to  himself,  which  he  and 
Evans    knew   belonged    to    the    latter. 

J»  M.  McAdoo  states  that    he  surveyed   the  land  and 
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found  the  lines  and  corners  plainly  marked^  the  tract 
containing  about  one  hundred  and  seventy  acres;  that 
he  wrote  the  deed  from  Adams  to  Brown  from  a  deed 
from  Holland  to  Adams;  that  he  read  the  deed  to 
Adams  in  the  presence  of  both  Adams  and  Brown^  and 
after  he  had  written  the  deed  to  Brown  from  Adams, 
that  was  read  to  both,  and  seemed  to  be  satisfactory  to 
both,  and  nothing  was  said  about  any  land  being  sold 
south  of  Hurricane  creek  by  Brown  or  Adams;  that  he 
called  the  attention  of  both  to  the  imperfect  description 
given  of  the  land  in  the  deed,  which  contains  only  a 
covenant   of  warranty   of  title. 

We  do  not  think  that  there  is  sufficient  evidence 
of  an  intention  on  the  part  of  Adams  to  practice  a 
fraud  upon  Brown,  or  that  he  did,  in  fact,  represent 
any  part  of  the  one  hundred  acres  on  the  south  side 
of  the  creek  as  being  included  in  the  deed.  In  ad- 
dition to  the  improbability  of  such  representation  being 
made  in  the  presence  of  Evans,  who  owned  the  land, 
when  he  and  Adams  were  showing  the  lines  to  Brown, 
it  is  not  at  all  likely  that  the  subject  would  not 
have  been  mentioned  in  the  presence  of  McAdoo,  who 
twice  read,  in  the  hearing  of  both  parties,  the  bound- 
aries of  the  land,  and  commented  upon  their  indefi- 
niteness. 

The  few  loose  declarations  proved  to  have  been 
made  by  Adams,  who  is  shown  to  have  been  an 
habitual  drunkard,  are  not  of  sufficient  weight  to 
authorize  us  to  disregard  well  established  and  admitted 
fiicts   in  the   record. 
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The  next  objection^  that  there  is  a  deficit  in  the 
quantity   of  land^   is   equally   untenable. 

The  land  is  not  sold  by  the  acre^  the  boundaries 
were  shown  to  defendant^  and  it  was  estimated  in  the 
deed  to  Brown^  as  in  the  deed  to  Adams^  to  contain 
"two   hundred   acres   more   or   less." 

It  is  again  objected,  that  the  contract  of  sale  should 
be  rescinded  because  one  Massey  was  a  tenant  in  com- 
mon with  Holland  at  the  time  of  his  conveyance  to 
Adams,  and  that  said  conveyance,  of  course,  was  in- 
operative  as   to   the   interest  of  Massey. 

The  land  in  controversy  was  sold  in  February, 
1861,  upon  a  judgment  of  condemnation  of  the  Circuit 
Ck)urt  of  November  Term,  1860,  and  purchased  by 
Massey  on  February  4,  1861,  he  and  Holland  having 
purchased  it  of  Dotson,  the  judgment  debtor,  and  taken 
a  deed  for  it  after  the  judgment,  but  before  the  sale. 
Before  the  time  of  redemption  expired,  England,  the 
judgment  creditor,  redeemed  of  Massey,  and  credited 
his'  judgment  in  full.  Sometime  after  the  expiration 
of  the  time  of  redemption,  Holland  purchased  of  Eng- 
land, and  took  his  order  to  the  Sheriff  for  title,  who 
made  a  deed  to  Holland,  and  Holland  afterwards  con- 
veyed  to   Adams. 

It  is  insisted  now,  that  as  Massey  and  Holland 
were  purchasers  jointly  from  Dotson,  that  Holland  re- 
deemed from  England  for  the  joint  benefit  of  himself 
and  Massey,  and  could,  by  his  deed,  only  convey  his 
own  undivided  half  of  the  land  to  Adams,  leaving  one 
half  interest   in   himself  as  trustee   for   Massey. 
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If  the  so-called  redemption  had  been  made  within 
two  years  after  the  sale^  as  claimants  of  the  right 
under  the  conveyance  of  Dotson^  there  would  be  some 
ground  for  the  claims.  But  neither  Dotson  nor  his 
creditors^  nor  his  assignees^  had  any  right  to  redeem 
from  England  at  the  time  he  ordered  the  conveyance 
to  be  made  to  Holland.  It  does  not  appear  that 
Holland  acted  for  Massey^  or  that  Massey  advanced 
any  part  of  the  money,  or  was  in  anywise  concerned 
or  interested  in  the  transaction.  Neither  of  them  had 
any  interest  or  claim  upon  the  land.  England's  title 
was  complete  and  perfect,  and  he  might  convey  or  re- 
fuse to  convey  at  his  option,  and  although  Holland 
spoke  of  having  to  pay  England,  so  as  to  hold  his 
land  under  Dotson's  deed,  he  took  the  title  in  his  own 
name,  and  sold  and  conveyed  the  land  as  his  own,  and 
there  is  nothing  to  show  that  Massey  was  in  any 
way  interested  in  the  purchase  from  England,  which 
was  made  long  after  the  equity  of  redemption  was 
barred. 

We  are,  therefore,  of  opinion,  that  Holland  acquired 
the  title,  free  from  any  equitable  interest  in  Massey, 
and   by  his   deed   communicated   a   good  title  to  Adams. 

The  cross-bill  will  be  dismissed,  and  a  decree  will 
be  rendered  here  in  favor  of  Fussell  against  Brown 
and  Adams  for  the  amount  due  upon  said  notes,  and 
to  this  extent  the  Chancellor's  decree  will  be  affirmed. 
But  instead  of  ordering  a  sale  of  the  land,  an  execu- 
tion will  be  awarded,  and  in  this  respect  the  Chancel- 
lor's  decree   is   modified. 
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Complainants  and  the  defendants  will  pay  ^one-half 
of  the  costs  of  the  causes  in  this  Court  and  in  the 
Chancery  Court. 


J.  H.  Holman  v,  N.  O.  Green,  et  ah. 

Equrrr  of  Redkhftion.  Where  lands  were  sold  for  partition,  and  judg- 
ments were  taken  on  the  purchase  notes  after  they  fell  due,  and  a  re- 
sale for  cash  was  ordered  to  pay  an  uncollected  balance  on  said  notes, 
and  title  was  vested  in  the  last  purchasers ; 

jHeU,  That  the  right  of  redemption  did  not  exist  in  the  first  purchaser 
after  the  re-sale.  A  re-sale  in  such  case  is  not  for  this  purpose  a  new 
proceeding,  to  which  the  Statutes  of  redemption  apply. 

Case  cited :  Beason  v.  Porterfield,  3  Head.,  363. 


FROM   LINCOLN. 


Appeal  from  the  Chancery  Court.  Jno.  P.  Steele, 
Chancellor. 

W.  B.  Martin  for  Holman. 

Woods  &  Martin  for  Green. 

Freeman,   J.,   delivered  the   opinion   of  the   Court 

A  petition  for  rehearing  has  been  presented  in  this 
case.  The  question  decided  by  the  Court  in  ih^  for- 
mer opinion   is,  that  where   land  has  been  sold  under  a 
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decree  of  a  Court,  and  the  purchaser  gives  his  note 
for  the  purchase  money,  and  fails  to  pay,  so  that  the 
land  is  ordered  to  be  re-sold  by  the  Court,  as  a  means 
of  enforcing  its  decrees,  by  collection  of  the  money 
bid,  such  land  so  sold  is  not  subject  to  redemption  by 
the  original  purchaser  at  the  sale.  The  reason  given 
is,  that  such  a  sale  is  not  within  the  spirit  and  mean- 
ing of  our  Statutes  for  redemption  of  real  estate.  If 
such  redemption  was  allowed,  then  the  collection  of 
the  purchase  money  might  be  indefinitely  postponed,  as 
there  might  be  half  a  dozen  &ilures  to  pay  on  so 
many  sales  for  payment  of  the  amount  bid,  and  each 
purchaser  entitled  to  redeem  within  two  years,  the  land 
never  bringing  the  money  because  sold  subject  to  re- 
demption, and  the  creditor  likely  be  compelled  at  last 
to  buy  the  land  for  his  debt,  and  hold  it  ten  years  be- 
fore he  could  receive  the  money. 

However,  be  all  this  as  it  may,  we  have,  in  numerous 
unreported  cases,  held  that  the  Statutes  did  not  apply  to 
such  cases,  and  see  no  reason  to  change  or  reverse  that 
holding. 

The  principle  of  the  case  in  3  Head,  363,  is  identical 
with  this,  though  the  reasoning  of  the  Judge  delivering 
the  opinion  seems  to  put  the  case  on  different  grounds 
from  what  we  have  placed   it. 

The  question  by  repeated  decision  must  be  held  as 
settled,  and    the   petition   be  dismissed. 
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L.  P.  Fields  v.  L.  H.  Carney,  et  ah. 

1.  Chahcert  Court.    Set-cff,    A  Court  of  Equity  will  grant  relief  under 

a  bill  filed  to  obtain  the  benefit  of  a  set-ofi*)  which  was  purchased  bj 
a  defendant  in  a  suit  at  law  after  suit  brought,  when  it  appears  that 
the  plaintifiT  at  law  is  insolvent. 

2.  Ebtoppel.    Admissions  which  have  been  acted  on  by  others,  are  con- 

clusive against  the  party  making  them,  in  all  cases  between  him  and 
the  person  whose  conduct  he  has  influenced,  whether  they  were  made 
by  express  language  to  the  person  himself,  or  implied,  from  the  open 
and  general  conduct  of  the  party.  Thus,  where  A,  the  true  owner  of 
a  promissory  note,  has  clothed  another  with  the  legal  title  thereto, 
giving  to  him  the  indicia  of  ownership,  permitting  him  to  bring  suit 
in  his  own  name,  for  its  collection,  thereby  inducing  the  party  liable 
to  pay  such  note,  to  purchase  an  equitable  set-off  against  the  supposed 
owner ;  A,  the  real  owner,  will  be  estopped  to  assert  his  ownership  to 
the  extent  of  the  amount  paid  for  the  set-off  by  the  party  liable. 

Cases  cited :  Brazleton  v.  Brooks,  2  Head,  194 ;  Meriwether  v.  Larmon, 
et  ah.,  3  Sneed,  452;  Scott,  Baker  &  Co.  v.  R.C.  Bandy,.2  Head,  197  ; 
Smith  V.  Boss  and  Beeler,  3  Hum.,  220. 

Authorities  cited :  Rice  v.  Bunce,  8  Am.  R.,  130  ;  Hefner  v.  Vandolate, 
11  Am.  R,  42;  Hill  t?.  Vant,  Abbott's  N.  Y.  Digest,  §§91,  145. 

No   record   of   this   case   can   be   found. 

Freeman,    J.,    delivered     the     opinion    of    the     Court. 

Suit  had  been  brought  in  1860,  in  the  name  of 
Carney,  who  was  indorsee  of  a  note  for  $2,200,  given 
by  Woods  and  Fields — Fields  was  only  a  surety  on 
the  note.  Pleas  were  filed  by  defendants  to  the  dec- 
laration, among  others,  one  of  non  asaiffnavUf  stating 
that  the  note  had  not  been  regularly  assigned  to  Car- 
ney— ^also  a  plea  of  usury.  The  case  thus  stood 
until   after   the   war,  when    Fields    asked    leave    of  the 
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Court,  supported  by  affidavit,  to  file  a  plea  puis  dar- 
rein continuance,  of  set-off,  alleging  the  ownership  then 
of  a  note  of  upwards  of  $3,000  on  Carney,  assigned 
to  him  ;  that  he  was  only  a  surety  on  the  $2,200  note, 
and  Carney  was  totally  insolvent.  A  demurrer  was 
filed  to  the  plea,  but  no  action  seems  to  have  been 
had  on  it.  In  this  state  of  the  case.  Fields  filed 
this  bill  April,  1866,  alleging  the  feet  that  he  was 
only  security  of  the  Messrs.  Woods,  on  the  note  for 
$2,200  sued  on;  that  Carney  was  hopelessly  insolvent, 
as  well  as  the  Messrs.  Woods,  his  principals;  so 
that  if  Carney  was  permitted  to  recover  and  collect 
the  note  against  him,  he  would  suffer  loss  to  this  ex- 
tent. That  he  had  become  the  owner,  for  a  valuable 
consideration,  of  a  note  on  said  Carney,  given  to  one 
Robertson,  for  about  $3,000 ;  had  obtained  the  same  in 
1865 ;  that  the  note  was  justly  due,  and  prayed  to 
enjoin  the  prosecution  of  the  suit  by  Carney,  and  for 
an  allowance  of  the  note  so  purchased  by  him,  as  an 
equitable   set-off   against   the   note    sued   by   Carney. 

Carney  answered  in  September,  1866,  admits  the 
suit  had  been  brought  in  his  name  on  information 
and  belief,  but  disclaims  all  personal  knowledge  of  the 
matter ;  says  the  note,  in  fact,  belonged  to  the  Bank 
of  Tennessee,  or  to  Mr.  Avent,  Trustee  of  said  bank; 
had  been  transferred  by  direction  of  Avent  to  Carney, 
in  order  to  bring  suit  on  it  in  his  name,  for  collec- 
tion, but  that  he  had  nothing  to  do  with  this,  and 
had   never  owned  the  note. 

After    proof    had    been    taken,    E.    L.    Jordan    and 
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Elliott  filed  a  petition  in  the  cause,  asking  to  be 
allowed  to  become  defendants,  and  file  an  answer. 
This  was  done  in  1869,  by  order  of  the  Court,  to 
which  there  seems  to  have  been  no  exception  taken  at 
the  time.  They  filed  an  answer,  in  which,  among 
other  things,  they  claim  to  have  purchased  the  note 
after  the  filing  of  Fields'  bill,  for  valuable  considera- 
tion, and  insist  that  Carney  never  owned  the  note, 
or  had  any  interest  in  it,  and  was  not  entitled  to  have 
his   set-off. 

The  proof  shows  the  facts  to  be  about  these :  Jo 
and  William  Spence  were  largely  indebted  to  the  Bank 
of  Tennessee,  in,  perhaps,  1858,  amounting  to  over 
one  hundred  thousand  dollars.  Carney  and  Fletcher 
were  endorsers  for  the  Spence's  on  this  indebtedness. 
Spence  conveyed  all  his  property  by  deed  and  bills  of 
sale,  consisting  of  land  and  slaves,  to  Carney  and 
Fletcher,  to  indemnify  them  against  loss.  Spence,  in 
his  deposition,  says,  the  property  he  had  conveyed  to 
Carney  and  Fletcher  was  conveyed  to  the  bank,  or 
rather  to  Avent,  as  trustee  for  the  bank.  The  property 
was  sold  for  cash  notes,  the  bank  having  agreed  to 
take  the  notes  on  good  men.  This  note  of  the  Woods' 
and  Fields  seems  to  have  been  one  given,  as  Spence 
says,  for  a  portion  of  this  property,  and  was,  by 
Fletcher,  to  whom  it  had  been  endorsed,  handed  to 
Avent,  the  attorney  and  trustee  of  the  bank,  to  be 
collected  and  paid  over  to  the  bank,  or  held  as  col- 
lateral security  for  the  payment  of  the  Spence  debts. 
Instead,    however,    of  having  it  endorsed   to   the   bank 
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or  Avent,  the  trustee,  by  direction  of  Avent  it  was 
endorsed  to  Carney,  as  is  said,  that  it  might  be  col- 
lected in  his  name.  What  the  motive  for  the  course 
was,  is  entirely  unexplained  in  the  record,  and  we 
are  at  a  loss  to  see  any.  However,  so  it  seems  to 
have  been. 

The  debt  of  Spence  to  the  bank  was,  after  the 
filing  of  the  bill  by  Fields,  and  during  the  pendency 
of  the  suit,  probably  early  in  1869,  paid  by  Jordan 
and  Elliot,  and  they  were  to  have  the  securities  held 
by  the  /bank  for  its  payment,  and  thus,  they  got  title 
to   the   note   of  $2,200. 

These  are  the  material  facts  of  the  case  necessary  to 
be  considered,  in  order  to  settle  the  right  of  the  parties. 

There  is  a  question  made  as  to  the  regularity  of 
the  proceeding  in  allowing  Elliott  and  Jordan  to  in- 
tervene, and  make  defence  to  the  bill  of  Fields.  We 
do  not  deem  it  important  to  settle  this  question  at 
present.  Their  rights  may  be  put  aside  entirely,  in 
the  decision  of  the  case,  as  they  purchased  the  note, 
or  obtained  their  interest  in  it,  during  the  pendency 
of  Fields*  suit,  with  full  knowledge  of  complainants' 
assumed  equity,  after  the  note  was  due,  and  so  far 
as  appears,  without  even  delivery  or  endorsement  of 
the  note  to  them.  In  any  aspect  of  the  case,  they 
but  stand  in  the  shoes  of  the  bank  or  Spence,  which- 
ever was  the  owner  of  the  note.  The  real  question 
in  the  case  is,  can  Fields  maintain  the  equity  of  the 
bill  as  against  the  bank,  and  assert  his  set-off  against 
the   note  as   against  that  institution. 
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The  set-off  could  not  have  been  sustained  at  law, 
because  Fields  was  not  the  owner  of  it  at  the  com- 
mencement of  the  suit;  Brazdion  v.  Brooks,  2  Head, 
196.  We  think  it  equally  clear,  that,  if  Carney  was 
owner  of  the  note,  being  insolvent,  Fields  would  be 
entitled,  in  equity,  to  have  the  set-off  sought  to  be 
asserted;  2  Head,  197;  3  Hum.,  221.  But  as  it  is 
clear  Carney  does  not  own  the  note,  has  no  real 
interest  in  it,  the  question  of  real  difficulty  is,  can 
Fields,  on  the  facts  of  the  case,  have  this  relief,  so 
SB  to  defeat  the  rights  of  the  bank  or  Spence?  If 
so,  it  must  rest  upon  the  doctrine  of  estoppel,  the 
bank  having  put  the  leji^al  title  in  Carney,  given  him 
the  indioia  of  the  ownership,  the  possession  of  the 
note,  with  an  endorsement  to  him,  and  having,  by  his 
attorney  and  agent,  brought  suit  in  his  name  for  its 
collection,  and  thereby  induced  Fields  to  take  such 
action  as  would  result  in  his  injury,  or  wrong  to  him. 
The  principle  on  which  an  estoppel  in  pais  is  based, 
is,  perhaps,  really  fraud;  at  any  rate,  such  conduct  on 
the  part  of  the  party,  as  would  involve  bad  faith  to 
assert  the   contrary   to    what  his   conduct    had   asserted. 

The  principle  is  thus  quoted  with  approval  by 
Judge  Wright,  from  Greenleaf  on  Ev.,  Vol.  1,  §207, 
in  the  case  of  Meriwether  v.  Larmon,  et  a&.,  3  Sneed, 
452 :  Admissions  which  have  been  acted  on  by  others, 
are  conclusive  against  the  party  making  them,  in  all 
oases  between  him  and  the  person  whose  conduct  he 
has  influenced.  It  is  of  no  importance,  whether  they 
were   made   in   express   language   to   the   person   himself. 
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or  implied  from  the  open  and  general  conduct  of  the 
party.  For  in  the  latter  cases^  the  implied  declaration 
may  be  considered  as  addressed  to  any  one,  in  particular, 
who  may  have  occasion  to  act  upon  it.  In  such 
cases  the  party  is  estopped  on  grounds  of  public 
policy,  and  good  faith,  from  repudiating  his  own  rep- 
resentations.^'  See,  also.  Rice  v.  Bunee,  8  Am.  R.,  130; 
Hefner  v.  Vandolaie,  11  Am.  R.,  42,  and  authorities  cited. 
Applying  these  principles  to  this  case,  what  is  the 
result.  The  bank  had  this  not«  transferred  to  Car- 
ney. It  stood  in  his  name,  and  he  was  held  out  to 
the  world  as  owner.  It  had  gone  further,  and  asserted 
this  fact,  as  against  Fields,  with  still  more  emphasis, 
by  suing  on  it  in  the  name  of  Carney,  the  suit  brought 
by  her  own  attorney.  The  bank  could  not  be  per- 
mitted to  deny  the  fact,  that  he  was  the  owner  of 
the  note,  and  entitled  to  receive  the  money  on  it,  to 
the  injury  of  any  third  party  who  might  be  effected 
by  such  assertion.  If  Fields  had  paid  Carney  this 
note,  it  would  have  been  a  valid  payment,  no  notice 
of  the  title  of  the  bank  being  found  on  him.  If 
judgment  had  been  recovered  by  Carney,  and  Fields 
had,  by  agreement,  satisfied  the  judgment  in  property, 
or  in  any  way,  to  which  Carney  assented,  it  would 
have  been  effective  as  against  the  bank.  If  he  had 
interposed  any  successful  defence  to  Carney's  recovery, 
we  take  it,  the  judgment  must  have  been  conclusive 
on  the  bank,  as  the  bank  had  put  Carney  in  her  place, 
and  would  be  bound  by  the  result  of  his  suit.  If 
Fields,  after  purchase    of    this  note,  had,  by   agreement 
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of  Carney,  satisfied  the  note  in  suit,  by  crediting  its 
amount  on  the  purchased  note,  we  take  it,  it  would 
have  been  a  valid  arrangement,  which  the  bank  could 
not  have  disputed.  In  fact,  so  far  as  the  bank  is 
concerned,  up  to  the  time  of  filing  the  bill  of  Fields, 
the  note  was,  as  to  him,  the  note  of  Carney,  and  the 
bank  estopped  to  deny  it.  Then,  as  the  note  of 
Carney,  Fields  had  the  right,  as  we  have  said,  when 
his  bill  was  filed  to  enforce  his  equity  to  a  set-off — 
at  any  rate  to  the  extent  of  the  amount  he  had  paid, 
or  become  liable  to  pay,  for  the  not€.  We  hold,  that, 
after  he  has  incurred  the  expense  of  filing  his  bill  to 
enforce  what  was  his  right,  as  shown  by  the  conduct 
of  the  bank,  that  bill  cannot  be  defeated,  either  by 
the  bank,  or  any  party  standing  in  its  shoes,  as  Elliott 
and  Jordan  stand  in  the  case.  Fields  has  purchased 
this  note,  which  we  hold  he  might  enforce  as  an 
equitable  set-off,  at  any  rate,  to  the  amount  he  has 
paid  for  it,  against  Carney.  The  bank  is  estopped 
from  saying  it  is  not  Carney's  note.  It  is  Carney's 
note,  so  far  as  the  bank  is  concerned,  as  against  a 
third  party,  dealing  with  the  holder  of  the  legal  title 
without  notice.  To  allow  the  bank  or  Elliott  and 
Jordan  to  maintain  their  defeilce,  would  be  to  allow 
them  to  defeat  one  of  the  rights  of  Fields,  obtained 
by  the  purchase  of  the  note,  on  the  assumption  that 
Carney  was  owner,  which  assumption,  as  we  have  said, 
the  bank  was  estopped  to  deny.  In  other  words, 
Carney  was  the  holder  and  owner  of  the  note,  so  far 
as    the    bank   was  concerned    as  to   third    parties,    and 
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must  stand  by  all  the  legitimate  results  of  such  own- 
ership^ when  to  assert  the  opposite,  would  work  an 
injury  to  such  third  party.  Fields,  in  view  of  his 
right  to  set  this  note  off  in  equity,  against  the  note 
in  the  hands  of  Carney,  has  purchased  the  note  from 
Bobinson,  given  his  note  for  $1,600  for  it,  and,  as 
Robinson  says,  his  verbal  promise  to  pay  $400  more 
when   he   can   collect   it. 

We  think,  to  the  extent  of  the  $1,600,  Fields  would 
be   injured,   by  the   assertion   of  the   title  of  defendants, 
and   that    Fields    is    entitled   to    his    set-off;   as   to   the 
|400,    we    infer    from    the   proof,  it   was   to  be   paid   in 
the  event   Fields  got  credit  for   $2,000  against   Carney. 
As   we   allow  only  $1,600,  the   liability  actually  incurred 
by   the    note    given,    we    think    he    will    not    be    held 
responsible    for    more    by    Robinson.        To   this  extent, 
we   think   he   is    entitled    to   his   set-off;    HiU  v.    Va/nty 
Abbott's  N.  Y.   Digest,   §§91,  145.      In  a  word,   he  is 
entitled   to   be   saved   from   all   actual   injury  that  would 
result   to   him   by  reason   of  the    purchase   of  the   note, 
which   was    purchased    to    be    used    as    a    set-off,    and 
would   not   have   been   purchased,  except   for   this   right. 
The    Chancellor's    decree    will    be    reversed,    and   a 
decree   be   entered  here,  ^n  accordance  with  this  opinion, 
costs  be   paid   by  Jordan   and   Elliott  in  this  Court  and 
the   Court    below,   from    the   time   they  became   parties. 
Carney  will   pay  costs  of  Court  below,   up  to  that  time. 
Fields   will   pay    costs    at    law,   and   a  decree   in    favor 
of  Carney  for  use  of  Elliott  and  Jordan  for  any  balance 
after  allowing  set-off. 
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P.  L.  Nichol.  and  Wipe  v.  A.  C.  Nichol,  et  al. 

1.  SrATiansNT.  P.  L.  Nichol,  on  April  2,  1870|  for  love  and  affection, 
conveyed  the  real  estate  in  litigation  to  his  wife,  Sae  M.  Nichol,  upon 
the  following  trusts  and  conditions,  to-wit :  "  for  her  sole  and  separate 
use  during  the  joint  lives  of  the  said  Sue  M.  and  myself ;  hut  if  I  sur- 
vive her  (the  said  Sue  M.)  then  the  property  herein  conveyed  and 
given,  to  be  vested  in  me,  the  survivor,  my  heirs  and  assigns  forever. 
In  case  of  my  death  before  said  Sue  M.,  then,  and  in  that  event,  to 
her,  the  said  Sue  M.,  for  life,  with  remainder  to  the  children  bom  of 
the  marriage  of  said  Sue  M.  and  myself,  or  the  representatives  of  such 
of  our  children  as  may  be  dead,  and  such  interest  as  my  daughters 
may  receive  and  take  under  this  trust,  is  g^ven  and  conveyed  to  them, 
to  their  sole  and  separate  use,  free  from  the  debts,  liabilities  and  con- 
tracts of  their  husbands,  or  of  any  husbands  each  may  have;  and  said 
Sue  M.  is  hereby  empowered  to  sell,  lease,  mortgage,  exchange,  rent 
or  otherwise  dispose  of  the  property  herein  given  and  conveyed,  and 
whenever  any  of  the  property  herein  mentioned  is  sold  and  disposed 
of,  the  proceeds  are  to  be  invested  to  the  same  trusts,  and  held  as  afore- 
said." On  May  4th,  1872,  P.  L.  Nichol  and  wife  entered  into  a  writ- 
ten contract,  which  was  duly  signed  and  acknowledged,  with  A.  C. 
Nichol,  in  which  it  was  agreed  that  they  would  sell  and  convey  to 
him,  the  said  A.  C.  Nichol,  said  property,  in  consideration  of  Jwhich 
he  agreed  to  pay  $15,000,  $8,500  in  cash,  and  the  balance  to  be  se- 
cured by  two  notes,  the  cash  and  notes  to  be  placed  in  the  4th  Na- 
tional Bank, "  subject  to  such  claims  as  are  now  a  lien  upon  the  pro- 
perty." The  liens  on  the  property  were  as  follows :  on  July  23,  1870, 
P.  L.  Nichol  and  wife  joined  in  a  deed  of  trust  upon  part  of  the  pro- 
perty to  P.  Lindsley,  to  secure  a  debt  of  P.  L.  Nichol  to  Trabue,  ex- 
ecutor of  the  estate  of  Joseph  Woods.  On  September  21, 1870,  said 
Nichol  and  wife  again  joined  in  a  deed  of  trust  conveying  another 
part  of  the  property  to  W.  J.  Arrington,  to  secure  a  debt  of  $600  due 
from  P.  L.  Nichol  to  Samuel  Bugg.  On  February  13, 1872,  they  again 
conveyed  the  property  to  P.  Lindsley,  in  trust,  to  secure  B.  Nichol,  as 
accommodation  endorser  on  a  note  for  $8,098  39,  executed  by  P.  L. 
Nichol  for  a  debt  due  from  him  to  Davidson  County.  P.  L.  Nichol 
and  wife  filed  their  bill  against  A.  C.  Nichol  to  compel  a  specific  per- 
formance of  the  aforesaid  contract,  and  joined  with  him  as  defendant, 
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,  the  4th  National  Bank.  Afterwards  they  filed  an  amended  hill,  mak- 
•  ing  the  parties  claiming  under  the  several  deeds  of  trust,  the  Gountj 
of  Davidson,  and  the  minor  children  of  P.  L.  and  Sue  M.  defendants^ 
and  charging  that  a  specific  performance,  as  prayed  in  the  original 
bill,  would  be  manifestly  to  the  interest  of  all  concerned.  Lindsley, 
trustee,  and  B.  Nichol,  filed  their  answers  as  a  cross-bill,  praying  for 
a  specific  performance,  or,  if  this  cannot  be  had,  then,  that  their  rights 
under  their  deeds  of  trust  be  enforced,  and  for  general  relief.  The 
County  of  Davidson  files  its  bill,  charging  that  the  deed  of  gift  from 
P.  L.  to  his  wife  was  fraudulent,  and  made  to  hinder  and  delay  cred- 
itors, and,  consequently,  that  it  has  the  right  to  go  behind  all  the  trust 
conveyances,  and  have  the  deed  of  gift  set  aside,  and  the  property  held 
subject  to  its  debts.  A.  C.  Nichol  resists  the  prayer  of  the  bill  to  com- 
pel him  to  specifically  perform  the  contract,  and  alleges,  and  his  allega- 
tions are  sustained  by  the  proof,  that  a  few  days  after  the  execution 
of  the  contract,  he  was  apprised  of  the  trusts  upon  which  the  convey- 
ance was  made  to  Mrs.  Nichol,  a  fact  that  was  not  disclosed  by  P.  L. 
Nichol,  with  whom  alone  he  negotiated,  and  that  as  soon  as  he  made 
this  discovery  he  offered  to  rescind  the  contract,  which  was  refused  ; 
and  he  changes,  that,  by  reason  of  such  trusts  in  the  conveyance  to  Mrs. 
Nichol,  they  could  not  convey  to  him  a  good  title. 
Held:  NoncE.  Effect  of  registration.  Duty  of  vendor,  A  vendor  asking 
a  specific  performance,  cannot  excuse  himself  for  not  disclosing  to  his 
vendee,  defects  in  his  title,  by  saying  that  these  defects  might  have 
been  discovered  by  examination  of  the  records  in  the  Register's  o£S.oe, 
and,  therefore,  the  fact  that  the  deed  of  gift  was  recorded,  did  not 
ajQTect  the  vendee  with  notice,  it  being  the  duty  of  the  vendor  to  fully 
disclose  the  nature  and  condition  of  his  title. 

2.  ExBcmoBY  OOMTBACT.  Defects  in  title.  It  is  an  unquestioned  rule  of 
law,  that,  so  long  as  a  contract  for  the  sale  of  land  remains  executory, 
the  purchaser  is  not  bound  to  proceed  to  execute  it,  when  it  appean 
by  reason  of  defects  not  previously  disclosed  to  him,  the  vendee  cannot 
make  a  title  free  from  doubt. 

8.  Doubtful  TirLE.  Bights  of  the  purchaser,  A  vendee  cannot  be  com- 
pelled to  execute  such  a  contract,  where  it  is  douM/ul  whether  the  ven- 
dor can  make  him  a  good  title.  It  is,  therefore,  held,  that,  it  being  a 
doubtful  question,  whether,  under  the  deed  of  gift  the  vendee  could  ac- 
quire a  perfect  title,  he  could  not  be  compelled  to  specifically  execute 
his  contract. 

i.  VeNDOB  CAimOT  AVOID  ONE  DEED  TO  MAKE  ANOTHEB  GOOD.     A  vendOT 

cannot,  for  the  purpose  of  conveying  to  his  vende^ft  good  title,  avoid  a 
deed  which  he  himself  has  previously  executed,  the  existence  of  whiok 
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castB  a  doabt  upon  the  Talidity  of  the  title  sought  to  be  communi- 
cated to  the  vendee,  bj  charging  that  it  was  fraudulent,  made  for  the 
purpose  of  hindering  and  delaying  creditora. 

5.  Vendee  bbquibed  to  accept,  if  good  title  cait  be  made  on  fenaii 

HEABiNQ.  TiiUmutAnUht  differeaiUf rem  what  vyoM  eontnjxUdfor,  In  a 
case  where  there  is  no  fraud  or  concealment,  if  the  vendor  be  able  to 
make  a  clear  title  upon  final  hearing,  the  purchaser  will  be  required 
to  accept  it;  but,  where,  as  in  the  present  case,  it  would  require  a  sale 
of  the  property  under  a  decree  of  the  Court,  to  communicate  a  good 
title,  the  purchaser  is  not  bound  to  accept  it,  because  this  would  be 
such  a  title  as  he  had  not  bargained  for. 

6.  Aoceftance  of  note.    Edxyppd,    A  creditor  who  accepts  a  note  for  hit 

debt,  is  not  estopped  from  filing  a  bill  to  set  aside  a  conveyance,  pre- 
viously made  in  fraud  of  his  rights. 

7.  Peactice.    Answer  filed  a»  cro»iiU,    The  Statute  allowing  an  answer 

to  be  filed  as  a  cross-bill,  does  not  limit  it  to  purposes  of  defence,  but 
puts  it  upon  the  same  footing  as  a  cross-bill  proper. 

8.  Power  to  mobtgaoe  oonbteijed.    It  is  held,  that  the  power  in  the 

deed  to  the  wife  to  mortgage  the  property,  must  be  construed  to  mean 
that  any  mortgage  executed,  must  be  for  the  purpose  of  canying  oat 
the  trusts  mentioned  therein,  and  not  to  secure  the  husband's  outsido 
indebtedness. 

9.  Void  deed.    Subtequani  eredUon.    A  deed  void  as  to  existing  crediton, 

is  void,  also,  as  to  subsequent  creditors. 

Gases  cited :  Kennedy  «.  Woodfolk,  3  Hay.,  196 ;  Buchanan  «.  Alwell,  8 
Hum.,  516 ;  Cunningham  v.  Sharp,  11  Hum.,  116;  Pipkin  v,  James^ 
1  Hum.,  325 ;  Galloway  &  Pillow  ti.  Hugh  Bradshaw,  5  Sneed,  70; 
Williams  v.  Lowe,  4  Hum.,  62 ;  Wade,  et  ais.  v.  Green,  ei  a&.,  3  Hum., 
547  :  Maley  «.  Banett,  2  Sneed,  501 ;  Campbell  v.  Fidds,  1  Cold.,  41.6. 


FBOM   DAVIDSON. 


Appeal  from  the    Chancery    Court.       E.    H.   East, 
Chanoellor. 

Ed.  Baxter  for  A.  C.  Nichol. 
DeMoss  &  Maloke  for   P.  L.  Nichol. 
McFabland,  J.,  delivered  the  opinion  of   the  Court. 


^ 
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The  original  bill  was  filed  by  P.  L.  Nichol  and  wife, 
to  compel  the  defendant,  A.  C.  Nichol,  to  specificallj 
perform  a  contract  entered  into  in  writing,  l)etween  them 
on  the  4th  of  May,  1872.  By  this  contract,  said  P.  L. 
Nichol  and  wife  agreed  to  sell  to  said  A.  C.  Nichol,  two 
lots  in  Nashville,  constituting  one  propeily.  A.  C. 
Nichol  agreeing  to  pay  therefor,  $15,000 ;  $8,500  in 
cash,  and  to  secure  the  balance  by  two  notes,  the  cash 
and  notes  to  be  placed  in  the  Fourth  National  Bank, 
"subject  to  such  claims,  9s  are  now  a  lien  upon  the 
property." 

This  contract  was  acknowledged  by  the  parties  in 
due  form,  and  registered,  but  the  defendant,  A.  C.  Nichol, 
soon  after,  (within  a  day  or  two)  declined  to  execute  the 
agreement,  upon  the  ground,  that  the  complainants  were 
not  in  a  condition  to  make  a  title  free  from  doubt,  and 
he  files  his  answer  as  a  cross-bill  for  a  recision. 

P.  L.  Nichol  was  the  owner  of  the  property  in  the 
first  instance.  On  the  2nd  of  April,  1870,  he  made  a 
deed  of  gift,  conveying  this,  with  other  property,  to  his 
wife.  Sue  M.  .  Nichol ;  the  particular  terms  of  this  deed 
will  hereafter  be  noticed.  Afterwards,  on  the  23d  of 
July,  1870,  said  P.  L.  Nichol  and  wife  joined  in  a  deed 
of  trust  upon  part  of  the  property  to  P.  Lindsley,  to  se- 
cure a  debt  of  P.  L.  NichoFs  to  Trabue,  executor  of 
the  estate  of  Joseph  Woods.  On  the  21st  of  Septem- 
ber, 1870,  said  Nichol  and  wife  again  joined  in  a  deed 
of  trust,  conveying  another  part  of  the  property  to  W. 
J.  Arrington,  to  secure  a  debt  of  $600,  due  from  P.  L. 
Nichol  to  Samuel  Bugg. 
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On  the  13th  February,  1872,  said  Nichol  and  wife 
again  conveyed  the  property  in  controversy,  to  Philip 
lindsley,  in  trust,  to  secure  Bradford  Nichol,  as  endorser 
of  a  note  for  $8,098  39,  that  day  endorsed  for  the  ac- 
commodation of  P.  L.  Nichol,  being  the  amount  due 
from  him  to  the  County  of  Davidson.  These  convey- 
ances were  all  registered. 

By  the  original  bill,  A.  C.  Nichol  and  the  Fourth 
National  Bank,  only,  were  made  defendants;  but  by  a 
second  amended  bill,  the  parties  claiming  under  the  sev- 
eral deeds  of  trust,  as  well  as  the  County  of  David- 
son, and  the  minor  children  are  made  defendants;  and 
it  is  charged,  that  a  specific  performance  of  the  sale 
to  A.  C.  Nichol,  would  be  manifestly  to  the  interest 
of  all  concerned.  Philip  Lindsley,  as  trustee  for 
Woods,  Executor,  and  Bradford  Nichol,  filed  their 
answer  as  a  cross-bill,  praying  that  the  defendant,  A. 
C.  Nichol,  be  compelled  to  perform  the  contract,  so 
that  their  debts  be  paid;  or,  if  this  cannot  be  done, 
that  their  rights  under  their  deeds  of  trust  be  en- 
forced, and  for  general  relief.  The  County  of  David- 
son files  its  bill,  charging  that  the  deed  of  gift  from 
P.  L.  Nichol  to  his  wife,  was  fraudulent,  and  made  to 
hinder  and  delay  creditors,  and  consequently,  it  has  the 
right  to  go  behind  all  the  conveyances,  and  have  the 
deed,  aforesaid,  set  aside,  and  held  subject  to  its 
debts. 

The  first  question  arises  between  the  complainalits 
in  the  original  bill  and  the  defendant,  A.  C.  Nichol, 
as   to   the   right   to    a    specific     performance.        It    suf- 
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ficiently  appears^  that  A.  C.  Nichol  had  notice  before 
he  finally  executed  the  contract  for  the  purchase  of 
the  property,  of  the  liens  upon  it,  but  it  does  not  ap- 
pear that  he  knew  of  the  precise  nature  of  those  liens. 
His  contract  shows,  that  his  cash  payment  and  notes 
were  to  be  deposited  in  bank,  to  discharge  these  in- 
cumbrances. So  that  their  existence  was  no  objection 
npon  his  part,  to  the  execution  of  the  contract.  But 
it  appears,  by  the  decided  weight  of  testimony,  that 
he  did  not  have  actual  notice  of  the  existence  of  the 
deed  of  gift  from  P.  L.  Nichol  to  his  wife.  His  own 
testimony  on  this  point,  is  positive  and  direct,  and  he 
is  strongly  corroborated.  The  contract,  as  first  drawn 
up  and  executed,  was  alone  between  P.  L.  Nichol  and 
A.  C.  Nichol ;  the  name  of  Mrs.  Sue  M.  Nichol,  the 
wife  of  P.  L.,  was  afterwards,  by  consent,  introduced, 
and  she  then  signed  and  acknowledged  the  contract. 
A.  C.  Nichol  testifies,  that,  when  he  consented  to  this,  he 
did  so  upon  the  supposition  that  her  assent  to  the 
sale  was  necessary  to  bar  her  right  to  dower,  but  was 
not  informed  of  the  deed  of  gift  until  afterwards. 
The  testimony  of  P.  L.  Nichol  goes  to  show  that  he 
acted  under  the  impression  that  A.  C.  Nichol  was  in- 
formed of  the  existence  of  the  deed  of  gift,  but  we  do 
not  understand  him  to  say,  distinctly,  that  he  informed 
A.  C.  Nichol   of  its   existence. 

A.  C.  NichoPs  testimony  being  positive,  besides,  as 
w^  have  said,  being  corroborated,  must  be  taken  as 
true. 

The   negotiations   were    all   with    P.   L.  Nichol,   and 
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none  with  Mrs.  Nichol.  It  was  the  duty  of  P.  L. 
Nichol  to  fully  disclose  the  nature  and  condition  of 
the  title,  and  to  give  A.  C.  Nichol  notice  of  the  ex- 
istence of  the  deed  of  gift.  As  between  them,  and 
for  the  purpose  we  are  now  considering,  the  registrar 
tion  of  the  deed  was  not  notice  to  A.  C.  Nichol.  A 
vendor,  asking  a  specific  performance,  cannot  excuse 
himself  for  not  disclosing  to  his  vendee  defects  in  his 
title,  by  saying  that  these  defects  might  have  been 
discovered  by  examination  of  the  Register's  office.  We 
have   so   held   in   an   unreported   case. 

Upon  discovering  the  existence  of  the  deed  of  gift 
upon  the  Register's  books  within  a  few  days,  A.  C. 
Nichol  declined  to  perform  the  contract,  but  offered  to 
rescind.  He  gave  the  existence  of  this  deed  as  his 
reason  for  declining  to  proceed,  and  we  think  he  did 
not  resort  to  it  as  a  mere  pretext  to  avoid  the  con- 
tract, because  he  had,  for  other  reasons,  become  dissat- 
isfied  with  it. 

It  is  an  unquestioned  rule,  that,  so  long  as  the 
contract  remains  executory,  the  purchaser  is  not  bound 
to  proceed  to  execute  it,  when  it  appears,  that,  by 
reason  of  defects  not  previously  disclosed  to  him,  the 
vendee  cannot  make  a  title  free  from  doubt;  11  Hum., 
116;  8   Hum.,  516;  1    Hum.,  325;  5   Sneed,  70. 

The  question  then  is,  did  the  existence  of  the  deed 
of  gift  referred  to  constitute  an  obstacle  in  the  way 
of  a  perfect  title  being  made  by  P.  L.  Nichol  and 
wife. 

The   deed    of  gift   was,   as  we  have  said,    made  by 
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P.  L.  Nichol,  and  conveys,  in  consideration  of  love  and 
affection,  the  property  to  his  wife,  Sue  M.  Nichol,  "to 
have  and  to  hold  the  same  to  the  said  Sae  M.  Nichol, 
upon  the  following  trusts  and  conditions:  for  her  sole 
and  separate  use  during  the  joint  lives  of  the  said 
Sue  M.  and  myself;  but  if  I  survive  her  (the  said 
Sue  M.)  then  the  property  herein  conveyed  and  given, 
to  be  vested  in  me,  the  survivor,  my  heirs  and  assigns 
forever.  In  case  of  my  death  before  said  Sue  M., 
then,  and  in  that  event,  to  her,  the  said  Sue  M.,  for 
life,  with  remainder  to  the  children  born  of  the  mar- 
riage of  said  Sue  M.  and  myself,  or  the  representa- 
tives of  such  of  our  children  as  may  be  dead,  and 
such  interest  as  my  daughters  may  receive  and  take 
under  this  trust,  is  given  and  conveyed  to  them,  to 
their  sole  and  separate  use,  free  from  the  debts,  liabili- 
ties and  contracts  of  their  husbands,  or  of  any  hus- 
bands each  may  have;  and  said  Sue  M.  is  hereby 
empowered  to  sell,  lease,  mortgage,  exchange,  i*ent  or 
otherwise  dispose  of  the  property  herein  given  and 
conveyed,  and  whenever  any  of  the  property  herein 
mentioned,  is  sold  and  disposed  of,  the  proceeds  are  to 
be  invested   to   the   same   trusts,  and   held    as  aforesaid." 

At  the  time  of  the  contract  in  question,  the  com- 
plainants had  four  children,  all  of  whom  were  minors. 
Had  P.  L.  Nichol  and  wife  the  power  to  make  to 
A.  C.  Nichol  an  undoubted  title  to  the  property,  in 
view  of  the   existence  of  the   above   deed  ? 

The  deed  contains  an  express  power  to  said  Sue 
M.,  the   wife,  to   sell   or   otherwise   dispose  of  the  prop- 
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erty ;  but  this  is  coupled  with  a  provision,  that,  "  when 
any  of  the  property  is  sold  and  disposed  of,  the  pro- 
ceeds are  to  be  invested  to  the  same  trusts,  and  held 
as  aforesaid."  This,  as  we  have  seen,  was  to  the  sole 
use  of  said  Sue  M.,  during  their  joint  lives,  and  in 
the  event  the  said  P.  L.  Nichol  should  not  be  the 
survivor,  then  the  remainder  to  their  children.  This, 
we  think,  certainly  gave  the  children  a  contingent  re- 
mainder interest  in  the  property.  But  this  might  be 
cut  off,  provided  a  sale  be  made  in  pursuance  to  the 
power  given  in  the  deed.  Was  the  contract  sought 
to  be  enforced,  a  sale  in  pursuance  of  this  power  in 
the  deed?  The  sale  was  negotiated  by  P.  L.  Nichol, 
not  for  the  purpose  of  a  reinvestment  to  the  same 
trusts,  but  first  to  pay  off  the  incumbrances  created 
by  the  mortgage  or  deeds  of  trust,  and  next,  for  the 
purpose  of  using  the  surplus  in  his  private  business,  as 
he  proves  himself,  and  we  do  not  understand  that  this 
would  have  been  a  reinvestment  upon  the  same  trusts 
as  the  deed  of  gift.  Might  not  this  be  held,  at  the 
instance  of  the  minors,  a  breach  of  trust,  and  would 
A.  C.  Nichol  have  been  safe  with  a  full  knowledge  of 
the  purpose  for  which  this  sale  was  being  made,  to 
have  gone  on  with  its  execution  ?  See  Fry  on  Spe- 
cific Performance,  §247 ;  Campbell  v.  Fields,  ei  ala,,  1 
Cold.,  416.  We  do  not  deem  it  necessary  or  proper, 
to  decide  definitely,  that  such  title  would  have  been 
bad,  but  we  are  of  opinion  that  A.  C.  Nichol  was  not 
bound  to  accept  this  title.  He  did  not  contract  for 
it,    was   not   informed   of   it,    and,    to   say   the   least,    it 
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was  not  so  free  from  doubt  that  a  Court  of  Equity, 
under  these  facts,  would  compel  him  to  accept  it, 
particularly  as  the  ofier  to  rescind  was  made  at  once, 
the  defendant  not  having  taken  possession  of  the-  prop- 
erty, and  there  being  no  difficulty  in  placing  the  parties  j 
in  statu  quo.  So,  if  there  be  nothing  else  in  the  case,  ^ 
the   prayer   for  specific    performance   must  be   refused. 

In  the  view  we  have  taken,  it  is  unnecessary  to  de- 
termine whether  Mrs.  Nichol  could  bind  herself  by  an 
executory  contract ;  2   Cold.,  638. 

But  the  complainants  file  an  amended  bill,  in  which 
they  charge,  in  substance,  that,  at  the  date  of  the  exe- 
cution  of  the  deed  of  gift,  the  said  P.  L.  Nichol  was 
largely  indebted  to  the  County  of  Davidson,  and  that 
the  deed  conveyed  all  his  land,  leaving  him  but  a 
comparatively  small  amount  of  personalty,  upon  which 
they  assume  that  the  deed,  being  voluntary,  was  void, 
and  that  neither  the  wife  or  children  acquired  any 
right  under  it,  and  P.  L.  Nichol  had  the  right  to 
disregard   it. 

The   minor    children   are   brought   before   the   Court. 

We  presume  that  it  cannot  be  successfully  main- 
tained, that  the  complainants  are  in  any  better  attitude 
upon  the  allegations  of  this  amended  bill.  Nothing 
is  better  settled  than,  that  a  deed  made  to  hinder 
and  delay  creditors,  while  voidable  at  the  instance  of 
the  creditors  so  hindered  and  delayed,  is  still  binding, 
to  all  intents  and  purpose,  between  the  parties  and  all 
others — such  is  almost  the  literal  language  of  the  Statute 
of  Frauds   upon   this   subject.        So   that  the   complain- 
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ant,  Nichol,  cannot  avoid  his  deed  upon  this  ground. 
The  County  might  do  so,  but  unless  it,  or  some  other 
creditor   did   so,  the   deed   would   be   valid   and  binding. 

Had  A.  C.  Nichol  gone  on  to  execute  the  contract, 
the  debts  would  have  been  paid  and  satisfied,  and, 
consequently,  no  party  would  have  been  in  a  condition 
to  have  avoided  the  deed  of  gift  for  fraud.  The 
debts  being  thus  out  of  the  way,  and  the  deed  of 
gift  being  valid  between  the  parties,  A.  C.  Nichol 
would  have  stood  alone  upon  this  title;  and  if  his 
title  were  attacked  by  the  minor  children  of  P.  L. 
Nichol,  claiming  under  the  deed  of  gift,  it  would  be 
no  sufficient  answer  for  him,  to  reply,  that  the  deed 
of  gift  was  made  to  defraud  the  County  of  Davidson; 
Williama  v.  Lowe,  4  Hum.,  62;  Wade,  et  ah.  v.  Green, 
et  als.,  3  Hum.,  547;  Maiey  v.  Barrett,  2   Sneed,  501. 

It  is  next  mentioned,  that,  even  if  the  complainants 
were  not  in  a  condition  to  make  an  indisputable  title, 
still,  as  all  the  parties  claiming,  or  having  any  interest 
or  rights  in  the  property  are  now  before  the  Court, 
and  are  willing  and  desirous  that  the  sale  to  the  de- 
fendant be  confirmed,  and  he  required  to  take  the 
property  at  the  price  agreed  to  be  given  by  him ; 
that  an  undoubted  title  can  now  be  made,  by  the 
decree   of  the   Court. 

It  is  true,  that,  in  a  case  where  there  was  no 
fraud  or  concealment,  if  the  vendor  be  able  to  make 
a  clear  title  upon  final  hearing,  the  purchaser  will  be 
required  to  accept  it;  this,  principally,  in  cases  where 
the   vendee    has    gone    into    possession   and   retained   it. 


156  NASHVILLE : 


Nichol  V.  Nichol. 


Kennedy  v.  WoodfoUc,  3  Hay.,  195.  See,  also,  Buduman 
V.  Ahoell,   8   Hum.,  516. 

But  the  complainants  are  not  now  able  to  make 
the  defendant  a  title  free  from  doubt.  .  It  is  true/ 
that,  if  the  case  of  the  County  of  Davidson  be  sus- 
tained, and  the  deed  of  giil  declared  void,  a  sale  made 
under  a  decree  in  the  cause,  would,  so  &r  as  appears, 
communicate  a  good  title.  But  this  would  be  a  con- 
tract entirely  different  from  the  one  made  by  the 
parties.  The  defendant  was  not  bound  to  purchase 
the   property   at   this   sale. 

The  prosecution  of  this  latter  case  is  under  the 
control  of  the  County,  and  has  no  necessary  connection 
with  the  other  causes.  The  County  could  dismiss  its 
suit  at  any   time. 

Upon  this  part  of  the  case,  we  regard  the  feet, 
that,  A.  C.  Nichol  made  his  objection  to  proceeding 
with  the  contract,  and  offered  to  rescind  immediately 
after  discovering  the  fects,  which  was  within  a  day  or 
two  after  the  contract  was  made,  before  he  had  taken 
possession,  as  an  important  consideration.  A  rescission 
then  would  have  placed  the  parties  in  statu  quoy  and 
no  material  injury  would  have  been  inflicted  upon  the 
complainants,  at  least  none  of  which  they  could  right- 
fully complain. 

We  think  the  decree  of  the  Chancellor  refusing  a 
specific  performance  and  granting  a  rescision,  is  correct, 
and   it   will   be   affirmed. 

Passing  to  the  consideration  of  the  cause  of  the 
County,  we   think   no   successful  resistance   can   be  made 
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to  the  prayer  of  the  bill.  P.  L.  Nichol  and  wife, 
in  substance,  admit  that  the  deed  of  gift  was  fraudu- 
lent, as  to  the  County,  and,  although  this  admission 
cannot  affect  the  minors,  yet  the  allegation  is  conclu- 
sively established  by  the  &ct  that  the  deed  was  vol- 
untary, and  conveyed  all  the  vendor's  realty,  leaving 
only  personalty,  of  the  value  of  $1,500,  he  being  at 
the  time  indebted  about  $11,000,  and,  besides,  there  is 
evidence  of  an  actual  intent  to  hinder  and  delay  the 
County. 

The  County  is  not  estopped  from  charging  this 
fraud,  by  having  subsequently  accepted  a  note,  with 
personal  security,  for  the  debt.  Nor  is  the  County 
estopped  by  its  action  in  regard  to  the  deed  of  trust 
made  for  the  benefit  of  Bradford  Nichol,  the  endorser 
of  the  note  to  the  County.  This  deed  was  made 
expressly  for  the  benefit  of  said  Bradford  Nichol;  it 
refers  to  the  deed  of  gift,  and  may  be  taken  as  made  in 
pursuance  of  the  power  in  said  deed,  while  the  County 
Judge  may  have  looked  to  the  advantages  .to  result 
to  the  County  from  this  deed,  the  County  was  not  a 
party,  or  bound  by  it.  The  parties  claiming  under 
the  first  two  deeds  of  trust,  cannot  have  a  lien  supe- 
rior to  the  County,  upon  the  ground  that  they  are 
innocent   purchasers,   they   are   not   in   that  attitude. 

The  decree,  therefore,  in  favor  of  the  County,  is 
correct,  and   will   be   confirmed. 

The  question  then  arises  as  to  the  effect  of  the 
deeds'  of  trust  before  referred  to,  in  the  event  there 
be  a   surplus,    after    paying    the    debt    of   the   County. 


158  NASHVILLE: 


Nichol  V,  Nichol. 


This  is  of  DO  practical  importance  as  to  Bradford 
Nichol^  as  the  payment  of  the  County  debt  releases 
him;  but  as  to  the  other  two,  the  question  is  ma- 
terial. 

The  deed  of  gift  being  valid,  as  to  every  one  but 
creditors,  and  the  County  being  satisfied,  the  surplus 
would  pass  under  the  deeds  of  trust,  provided  the 
deeds  of  trust  were  sufficient  to  pass  the  title  as  to 
Mrs.  Nichol  and  her  children.  The  deed  of  gift 
contains  an  express  power  to  mortgage,  and  it  is 
claimed,  that,  under  this  power,  the  deeds  of  trust  are 
valid,  as  to  the  surplus,  after  satisfying  the  debts  of 
the   County. 

The  Chancellor  held,  that,  under  our  Statute  allow- 
ing an  answer  to  be  filed  as  a  cross-bill,  an  answer 
can  only  be  filed  as  a  cross-bill  for  the  purposes  of 
defence,  and  the  dismissal  of  the  complainants's  bill 
necessarily  carried  with  it  the  cross-bills  seeking  spe- 
cific relief,  not  defensive.  The  cross-bills  of  Lindsley, 
Trustee,  were,   therefore,   dismissed,  without  prejudice. 

We  have  not  been  favored  with  the  opinion  of  the 
learned  Chancellor  on  this  point,  nor  with  the  reasons 
upon  which  this  conclusion  is  based.  So  fisir  as  we 
see,  it  does  not  appear  to  us  that  the  Statute,  allowing 
an  answer  to  be  filed  as  a  cross-bill,  intended  to  place 
such  cross-bill  upon  any  different  footing,  in  this  respect, 
from  a  cross-bill  proper.  Nor  do  we  perceive  reasons 
sufficiently  strong  to  authorize  us  to  adopt  this  con- 
struction; it  would,  perhaps,  be  the  more  convenient 
practice ;  yet    it  is    not    impracticable  to   use  the  samt 
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papers  for  the  purpose  of  both  an  answer  and  a  cross- 
bill  seeking  independent   relief. 

Upon  this  question  we  diiFer  with  the  Chancellor, 
and  hold,  that  the  question  made  by  the  Trustee, 
Lindsley,  under  the  cross-bill,  should  have  been  heard 
and   determined. 

These  deeds  of  trust  purport  to  be  founded  upon 
the  deed  of  gift  which  is  expressly  referred  to,  it  is 
probable,  therefore,  that  they  were  intended  to  be  exe- 
cuted in  pursuance  of  the  power  contained  in  the  deed 
of  gift.  The  question  first,  is,  does  the  deed  of  gift 
contain  any  power  to  execute  the  deeds  of  trust  in 
question.  It  is  argued  with  great  plausibility,  that 
the  deed  should  be  construed  to  authorize  a  mort- 
gage or  sale  to  secure  the  debt  of  the  County,  other- 
wise, it  would  be'  in  -the  power  of  the  County  to 
defeat  the  entire  ti^ust.  That  Mrs.  Nichol  must  be 
held  to  have  the  power  to  secure  or  pay  off  a  debt, 
which,  if  not  paid  or  secured,  would  take  all  the 
property,  and  that  this  is  the  meaning  of  the  language 
giving   the   power   to   sell   or   mortgage. 

If  we  assume  that  the  debt  of  the  County  would 
not  be  otherwise  paid,  and  the  deed  of  gift  being 
fraudulent,  there  might  be  force  in  the  argument;  but 
as  we  have  said,  the  decree  in  fevor  of  the  County, 
renders  this  question   unimportant,  practically. 

The  question  is,  does  the  deed  of  gift  contain  a 
power  to  Mrs.  Nichol  to  mortgage  the  property  for 
the  subsequent  debts  of  her  husband,  P.  L.  Nichol, 
fi>r  such    we    understand    to    be    the    character    of  the 
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debts  of  Trabue  and  Bugg.  The  deed,  as  we  have 
seen,  conveys  the  property  to  the  sole  use  of  Mrs. 
Nichol  during  their  joint  lives,  and  in  the  event  P. 
L.  Nichol  is  not  the  survivor,  remainder  to  their  chil- 
dren. And  Mrs.  Nichol  is  empowered  "to  sell,  lease, 
mortgage,  exchange,  or  otherwise  dispose  of"  the  prop- 
erty; and  when  any  of  the  property  is  sold  and 
disposed  of,  the  proceeds  are  to  be  invested,  to  the 
same   trust,   and   held   as   aforesaid. 

It  is  argued,  that,  conceding  that  when  she  sold 
the  property  it  must  be  for  reinvestment,  the  power 
to  mortgage  is  not  thus  restricted,  and,  therefore,  she 
might  mortgage  to  raise  money  for  her  husband,  or 
secure  his  subsequent  debt.  It  is  the  settled  rule, 
that,  where  property  is  settled  to  tW  separate  use  of 
a  married  woman,  her  power  of  disposition  is  limited 
to  a  disposition  in  the  mode  even  for  the  purpose 
specified  in  the  power ;  Campbell  v.  Fields,  1  Cold.,  416. 
Now,  the  primary  purpose  of  the  present  conveyance 
was  to  secure  the  property  to  the  separate  use  of 
Mrs.  Nichol,  the  proceeds  in  case  of  sale,  was  to  be 
reinvested  upon  like  trusts;  but  she  was  given  the 
power  to  lease  or  mortgage,  for  what  purpose?  To 
secure  the  debts  of  the  husband?  If  so,  it  would 
most  likely  defeat  the  entire  objects  of  the  settlement. 
We  think,  if  such  a  power  as  this  be  claimed,  that  it 
ought  to  be  clearly  expressed,  that  it  would  be  more 
reasonable  to  construe  this  power  to  mortgage,  to  mean 
a  power  to  mortgage  for  the  purpose  (if  carrying  out 
the   objects    of  the    settlement,    and    not    to    defeat   it. 
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andy  therefore,  we  think  this  deed  of  gift  does  not 
contain  a  power  to  mortgage  to  sectire  the  subsequent 
debt  of  the  husband. 

It  is  next  argued,  that,  at  any  rate,  the  deed  of 
trust  in  question  would,  at  least,  convey  the  title  of 
Mrs.  Nichol  and  her  husband,  that  it  conveys  the 
property  subject  to  the  contingent  interest  of  the  chil- 
dren, but  upon  the  authorities,  a  married  woman  in 
such  cases,  has  no  more  power  to  convey  against  her- 
self than  any  one  else.  Unless  she  convey  in  pur- 
suance of  a  power  she   cannot   convey  at  all. 

It  is  true,  under  the  terms  of  the  deed,  in  the 
event  P.  L.  Nichol  survive  his  wife,  he  would  again 
become  the  absolute  owner  of  the  property,  and  we 
suppose  that  this  title  of  his,  passed  by  creation  of 
the  deed  of  trust,  but  this  contingent  interest  would 
not   be   available   surety   to   his   creditors. 

The  question  remaining,  is,  whether  Trabue,  ex'r, 
and  Bugg,  may  reach  the  surplus  after  paying  the 
debt  of  the  County,  upon  the  ground  that  a  deed  void 
for  fraud  as  to  existing  creditors,  is  void,  also,  as  to 
subsequent  creditors ;  there  is  no  doubt  of  this  prin- 
ciple. By  a  liberal  construction,  the  cross-bill  is  so 
firamed  as  to  embrace  this  relief,  and  we  think  the 
parties  are  not  estopped  from  claiming  their  relief.  It 
is  true,  as  a  general  rule,  a  party  cannot  claim  under 
a  deed  as  valid  and  against  it  as  fraudulent.  There 
was  no  fraud  in  the  deeds  of  trust  under  which  Trabue 
and  Bugg  claim.  We  think  they  should  not  be  pre- 
cluded fix)m  claiming  the  benefits  of  the  decree  de- 
ll— ^voIm  4. 
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daring    the    deed    of   gift    void,    for    fraud,    and    this 
reaches  the  justice  and   merits  of  the  case. 

The  decree,  as  to  the  cross-bill  of  Lindsley,  trustee, 
will  be  reversed,  and  a  decree  entered  according  to 
fliis  opinion.  The  costs  of  this  Court  will  be  paid 
out  of  the  proceeds  of  the  sale  of  the    property. 


A.  &  J.   Troustine   &   Co.,  et  cda.  v,  B.  Lask,  et  als. 

1.  FRAUDUitEiirr  Deed.     VM  in  pari.    The  law  in  now  settled  in  thi* 

State,  that  an  intentional  fraud  hj  the  maker  of  a  trast  deed  aa  to  a 
portion  of  the  dehts  provided  for,  but  not  participated  in  bj  the  other 
beneficiaries  whose  debts  are  yalid,  is  only  void  as  to  so  much  as  is 
embraced  hj  the  fraudulent  purpose  of  the  maker,  and  concurred  in 
hy  the  beneficiaries  whose  debts  are  false  and  fictitious.  Such  a  deed 
is  good  as  to  the  claims  of  other  beneficiaries. 

2.  Lien  on  notes  assioned.    Notes  were  assigned  and  transferred  to  two 

of  the  grantor's  creditors,  and  written  notice  given  to  the  maken  of 
the  notes,  several  months  prior  to  the  attachment  of  the  notes  hj  other 
creditors;  hdd^  that  the  lien  of  the  assignees  of  the  notes  was  superior 
bj  virtue  of  the  prior  assignment  and  written  notice. 

S.  AiDiNa  IN  FBAXTDITLENT  OONVETANCB.  A  creditor  of  the  grantor,  with 
a  knowledge  that  the  latter  was  much  embarrassed,  and  probably  con- 
templating a  fraudulent  disposition  of  his  property,  but  without  in- 
.tending  to  aid  him  in  consummating  his  fraudulent  purpose,  bought  a 
:Stock  of  goods  in  another  State  to  secure  his  own  claim,  and  at  the 
flame  time  get  a  good  bargain  in  the  purchase  of  the  goods ;  and  the 
money  thus  paid  by  the  creditor  was  used  hj  the  grantor  in  paying 
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some  of  his  other  creditors;  hdd^  that  no  fraud  could  be  attributed  to 
the  said  creditor,  and  he  was  not  liable  as  a  participant  in  the  fraud 
of  the  grantor. 


FROM   DAVIDSON. 


No   record   of  this  case   can   be  found. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the   Court. 

Complainants  are  creditors  of  B.  Lask,  and  filed 
their  several  bills,  first,  to  set  aside  a  deed  of  trust 
made  on  the  28th  day  of  November,  1866,  to  James 
Chamberlain,  as  trustee,  conveying  to  him  a  stock  of 
goods,  etc.,  to  secure  various  debts  therein  specified; 
second,  to  have  the  benefit  of  an  Attachment  suit  com- 
menced  by  B.  Lask  against  J.  S.  Loventhal  &  Co.  for 
$3,300,  and  third,  to  reach  an  indebtedness  of  M.  Fishel 
&  Brother,  or  M.  Fishel  individually,  of  about  $4,000, 
balance  of  a  stock  of  goods  in  Rome,  Georgia,  sold 
by  B.  Lask  to  M.  Fishel ;  or,  if  there  is  no  such  in- 
debtedness, to  hold  M.  Fishel  &  Brother  responsible 
fi^r  the  value  of  the  goods,  on  the  ground  that  they 
aided  B.  Lask  in  fraudulently  disposing  of  them  to 
defraud  his  creditors. 

The  allegation  of  the  several  bills  are  substantially 
the  same,  and  they  were  consolidated  and  heard  to- 
gether. 

The  Chancellor  decreed  for  complainants  on  all  the 
grounds  on  which  relief  was  prayed,  and  defendants 
appealed. 
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We  will  state  our  conclusions  as  to  the  several 
questions  raised  and  necessary  to  be  determined^  without 
stating  our  reasons   in  detail. 

1.  There  is  nothing  on  the  fiioe  of  the  deed  of 
trust  on  which  it  can  be  declared  to  be  either  inten- 
tionally or  constructively  fraudulent.  In  this  we  concur 
with   the   Chancellor. 

2.  The  proof  shows  that  the  preferred  debts  secured 
to  B.  Lask,  G.  M.  Hatch  and  McDougal^  were  false 
and  fictitious^  which  &ct,  as  well  as  other  facts  and 
circumstances^  satisfy  us  that  B.  Lask  was  guilty  of 
intentional  fraud  as  to  these  pretended  debts^  and  that 
N.  Lask   concurred   in   his   fraudulent  purpose. 

The  Chancellor  came  to  the  same  conclusion,  and 
for  that  reason  declared  the  whole  deed  fraudulent  and 
void,  without  regard  to  the  question,  whether  the  trustee. 
Chamberlain,  and  the  beneficiaries  in  the  trust  deed 
participated   in   the   fraud  or   not. 

We  understand  the  law  to  be  now  settled  in  our 
State,  that  an  intentional  fraud  by  the  maker  of  a  trust 
deed,  as  to  a  portion  of  the  debts  provided  for,  but 
not  participated  in  by  other  beneficiaries,  whose  debts 
are  valid,  is  only  void  as  to  so  much  as  is  embraced 
by  the  fraudulent  purpose  of  the  maker,  and  concurred 
in  by  the  beneficiaries,  whose  debts  are  fiilse  and  ficti* 
tions ;  Thompscn  v.   WraJtherj  MSS. 

We  find  no  evidence  in  the  record,  that  anv  of 
the  beneficiaries  except  N.  Lask,  knew  of  or  partici* 
pated  in  the  fraudulent  purpose  of  B.  Lask;  nor  is 
there    any     evidence    implicating    the    trustee    in    this 
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fraudulent  purpose.  These  beneficiaries^  except  Eb,tch 
.  and  McDougal,  lived  in  another  State,  had  no  con- 
nection with  the  fraud  of  B.  Lask,  never  established 
the  validity  of  their  debts,  and  accepted  the  provisions 
of  the  trust  deed  before  complainants  fixed  any  valid 
lien  on  the  trust  property.  "We  are,  therefore,  of 
opinion,  that  the  trust  deed  is  void  as  to  the  three 
fiilse  debts  secured,  but  good  as  to  the  claims  of  the 
other  beneficiaries.  And  that  complainants  can  only 
reach  any  surplus  of  the  trust  property  after  the  satis- 
fiiction  of  the  valid  claims  secured  by  the  deed.  The 
claims  of  Hatch  and  McDougal  are  good  only  for  the 
amounts  actually  due  to  them,  which  will  be  ascer- 
tained  by  reference. 

3.  The  notes  of  Loventhal  &  Co,  for  about  |3,300, 
made  payable  to  B.  Lask,  were  transferred  and  assigned 
to  two  of  his  creditors,  Stadler  &  Co.  and  B.  Simons 
&  Co.,  either  in  payment  or  as  collaterals.  This 
assignment  was  several  months  before  the  issuance  of 
the  attachment  by  complainants,  and-  Loventhal  &  Co. 
had  been  notified  of  the  assignment.  It  is  true,  that, 
on  the  18th  of  November,  1866,  after  the  assignment 
of  the  notes,  an  attachment  was  taken  out  in  the  name 
of  B.  Lask,  in  the  affidavit  to  procure  which,  it  was 
stated  that  these  notes  were  due  to  B.  Lask,  but  their 
attachment  was  taken  out  by  N.  Lask,  in  the  absence 
of  B.  Lask,  and  to  secure  B.  Lask,  who  had  endorsed 
the  notes.  B.  Lask  was,  therefore,  not  afiected  by 
the  statement  in  the  affidavit  as  to  the  ownership  of 
the   notes. 
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Stadler  &  Co.^  to  whom  part  of  the  notes  were 
assigned  are  not  parties^  and^  therefore^  cannot  be 
affected  by  any  decree.  6.  Simons  &  Co.  are  parties, 
but  no  allegation  is  made  in  either  of  the  bills  as  to 
the  assignment  of  the  Loventhal  notes  to  them,  nor 
do   they,   in   their  answer,   make   any  reference  to  them. 

Under  these  &cts  we  hold  that  complainants  ac- 
quired no  lien  upon  the  Loventhal  notes,  but  that  the 
lien  of  Stadler  &  Co.  and  B.  Simons  &  Co.  was  prior 
and  superior,  by  virtue  of  the  prior  assignment  and 
notice  to  Loventhal  &  Co.  But  as  B.  Simons  & 
Co.  are  beneficiaries  under  the  trust  deed,  they  will  be 
required  to  account  for  so  much  of  the  Loventhal 
notes  as  they  have  received  and  made  available  as 
collaterals,  unless  they  shall  show  those  collaterals  were 
applied  to  other  debts.  As  to  the  Loventhal  notes 
the   decree   of  the   Chancellor  is   reversed. 

4.  The  proof  shows  that  B.  Lask  owned  a  stock 
of  goods  at  Bome,  Georgia,  worth,  as  invoiced,  $13,441. 
He  was  indebted  to  M.  Fishel  &  Brother,  at  Nash- 
ville, by  account,  in  the  sum  of  $2,490.  M.  Fishel 
went  to  Rome,  Georgia,  and  bought  the  stock  of 
goods,  deducting  20  per  cent,  from  the  invoice  price, 
and  deducting  also,  the  account  of  M.  Fishel  &  Bro., 
being  $8,273,   which   was  paid   in  cash  to   B.   Lask. 

It  thus  appears,  that,  when  the  attachment  bills 
were  filed,  neither  M.  Fishel  &  Brother  nor  M.  Fishel 
individually,  were  indebted  to  B.  Lask  in  any  amount 
on  this  purchase,  and,  as  garnishment  bills,  they  must 
&il. 
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But  it  IB  alleged  in  nearly  all  the  bills,  that  the 
purchase  of  the  goods  by  M.  Fishel,  from  B.  Lask,  at 
Rome,  Greorgia,  was  fraudulent  as  to  B.  Lask^s  cred- 
itors, and  in  some  of  the  bills  M.  Fishel  is  charged 
with  such  complicity  in  the  fraudulent  purpose  of  B. 
Lask,  as  to  render  him  responsible  to  B.  Lask^s  cred- 
itors for  the  value  of  the  goods.  The  Chancellor 
took  this  view  of  the  fiicts,  and,  "with  some  misgiving," 
rendered  a  decree  against  M.  Fishel  &  Brother  for  the 
value  of  the  goods. 

We  think  the  proof  shows  that  M.  Fishel  was 
aware  of  the  embarrassed  condition  of  B.  Lask,  and 
that  he  availed  himself  of  B.  Lask's  embarrassment  to 
efiect  the  double  object  of  securing  the  debt  of  $2,490 
due  to  M.  Fishel  &  Brother,  and  to  obtain  the  goods 
at  a  price  at  which  he  could  make  a  profit ;  but  we  are 
unable  to  see  that  M.  Fishel  had  any  purpose  looking 
to  defeat  the  creditors  of  B.  Lask,  further  than  this 
would  result  from  his  getting  the  goods  at  a  price  on 
which  he  could  make  a  profit  on  them.  As  we  think 
the  proof  tends  to  show,  the  money  paid  by  M.  Fishel 
for  the  goods  was  used  by  B.  Lask  in  payment  of 
some  of  his  other  creditors,  and,  in  this  view,  no  fraud 
could  be  attributed  to  M.  Fishel  in  buying  the  goods 
and  paying  the  money,  whereby  B.  Lask  was  enabled 
to   pay  a  portion   of  his  debts. 

Our  conclusion  is,  that,  M.  Fishel,  with  a  knowledge 
that  B.  Lask  was  much  embarrassed,  and  probably  was 
contemplating  a  fraudulent  disposition  of  his  property, 
but   without  intending  to   aid   him  in  consummating  hia 
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fraudulent  purpose,  bought  the  Rome  stock  of  goods 
to  secure  his  own  claim,  and,  at  the  same  time,  to  get 
a  good  bargain  in  the  purchase  of  the  goods.  The 
proof  fails  to  satisfy  us  that  M.  Fishel  had  any  purpose 
in  making  the  purchase,  to  hinder  or  defeat  B.  Lask's 
creditors,  nor  do  we  think  that  $10,763  in  cash  for 
an  old  stock  of  goods  invoicing  $13,431,  is  such  an 
undervaluation  as,  per  ae,  amounts  to  fraud.  If  there 
was  enough  in  the  facts  to  render  the  sale  of  the 
goods  by  B.  Lask  to  M.  Fishel  fraudulent  as  to  B. 
Lask^s  creditors,  they  might  have  followed  and  subjected 
the  goods  to  their  claims.  This,  we  understand  from 
the  record,  has  been  attempted  in  the  Courts  of 
Georgia,  by  some  of  the  complainants  in  this  case. 
This  being  so,  we  know  of  no  principle  of  law  or 
justice,  on  which  M.  Fishel  can  also  be  made  liable 
for  the  value  of  the  goods  in  our  Courts.  As  be- 
tween B.  Lask  and  M.  Fishel,  the  sale  was  valid, 
although  it  may  have  been  invalid  as  to  B.  Lask^s 
creditors.  Whether  it  was  fraudulent  or  not  as  to  B. 
Lask's  creditors,  was  a  question  to  be  determined  by 
the  Courts  of  Georgia,  according  to  the  laws  of  that 
State.  Under  our  Statutes,  creditors  without  obtaining 
judgment,  may  attach  fraudulent  sales  and  other  devices 
to  hinder  and  defeat  creditors,  and  follow  the  proceeds 
of  such  fraudulent  sales  into  the  hands  of  fraudulent 
vendors,  but  we  do  not  think  that  either  the  facts  of 
the   pleadings    raise   this  qustion    in  the  present  case. 

On    this    branch    of  the    case,   therefore,  we  are  of 
opinion   that  complainants    have   failed   to   entitle  them- 
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selves  to  relief,  and  that  the  Chancellor's  decree  was 
erroneous.  The  result  is,  that,  as  to  the  deed  of  trust, 
it  is  declared  void  as  to  N.  Lask's  entire  debt;  and 
as  to  so  much  of  the  claims  of  Hatch  and  McDougal 
as  are  not  shown  to  b'e  valid,  and  as  to  so  much  of 
the  claims  of  Hatch  and  McDougal  as  are  shown  to 
be  valid,  and  as  to  all  the  beneficiaries,  the  deed  is 
valid.  As  to  so  much  of  the  bills  as  seek  to  reach 
the  Loventhal  &  Co.  claims,  and  to  make  M.  Fishel 
or  M.  Fishel  &  Brother  responsible,  the  same  is  dis- 
missed. The  costs  of  the  cause  in  this  Court  will 
be  paid  by  complainants,  and  the  cause  will  be  re- 
manded to  the  Court  below  for  further  proceedings, 
where   the  costs   of  that   Court  will   be   adjudged. 


Flickey,    Stedman    &  Flack  v.  B.  S.'&  A.  W. 

LoNEY  &  Co.,  et  ah. 

AanoNMKNT  OF  CHOSEB  IK  ACTION.  NoHce,  The  law  is  settled,  in  this 
State,  that  the  assignment  of  a  judgment  or  other  like  chose  in  action, 
where  the  legal  effect  of  the  contract  is  not  to  vest  the  legal  title  in 
the  assignee,  can  onlj  be  perfected  as  against  the  debtor  or  party 
bound  to  pay,  or  his  creditors,  by  notice  given  to  such  debtor  or  party 
bound,  that  such  assignment  has  been  made.  If  the  possession  is  not 
changed,  and  apparent  ownership  still  with  the  assignor,  so  that  he 
is  enabled  to  hold  himself  out  as  owner  of  the  paper,  and  if  the  debtor 
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pay  in  good  faith  to  the  aasignor  thus  in  poBBesiiion,  he  will  be  pro- 
tected. 

Cases  cited :  Clodfelter  v.  Cox,  adm'r,  1  Sneed,  330 ;  Mutual  Protection 
Ins.  Co.  V.  Hamilton  &  Goram,  5  Sneed,  269  ;  Sugg  v.  Powell,  et  ala^ 
1  Head,  221 ;  Gayoso  Savings  Institution  v.  Fellows,  el  a&.,  6  Cold, 
471,  472. 


FROM  BEDFORD. 


No   record   of   this  case   can   be   found. 
Freeman^    J.,    delivered     the     opinion    of    the     Court, 

A.  L.  Stamps^  a  resident  of  Bedford  County.  Ten- 
nessec;  was  indebted  to  various  Baltimore  merchants. 
He  made  an  assignment  of  real  estate  to  Edmund 
Cooper,  as  trustee  for  their  payment,  1st  of  December, 
1860,  the  property  being  valued  to  the  creditors  at 
upwards  of  $12,000;  but  the  notes  were  not.  to  be 
given  up  until  all  incumbrances  on  property  were  dis- 
charged. Stamps  was  indebted  to  Mercer,  Manahan 
&  Reese,  of  Baltimore,  in  the  sum  of  about  $1,800, 
due  by  promissory  note,  and  this  was  one  of  the  debts 
intended  to  be  arranged  by  his  deed  to  Cooper. 
Mercer,  Manahan  &  Reese  made  an  assignment  on  the 
20th  of  February,  1861,  to  complainant,  as  trusteee, 
of  all  their  property,  real,  personal,  debts,  choses  in 
action,  etc,  which  was  duly  registered  in  Maryland,  the 
22d  of  February,   1861. 

B.  &  S.  Loney  &  Co.,  merchants  of  Baltimore,  who 
declined  to  take  under  the  last  named  deed  of  trust, 
in   1863  recovered  a  judgment    against    Mercer,   Mana- 
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ban  &  Reese^  and  on  the  2d  of  January,  1868,  filed 
their  attachment  bill  at  Shelbyville,  against  said  firm, 
Edmund  Cooper,  the  trustee,  and  Stamps,  the  debtor 
of  Mercer,  Manahan  &  Reese,  seeking  to  subject  so 
much  of  the  debt  of  Stamps,  due  said  firm,  as  would 
satisfy  their  judgment.  At  June  Term,  1868,  a  decree 
was  had  in  &vor  of  Loney  &  Co.  for  $642  50,  the 
amount  of  their  debt,  and  this  amount  due  from  Stamps 
and  secured  by  the  deed  of  trust,  ordered  to  be  ap- 
plied to  the  discharge  of  the  decree.  Stamps  under 
this  decree,  paid  or  settled  the  amount  with  Cooper, 
who  was  the  attorney  of  Loney  &  Co.,  as  well  as 
trustee,  and   who   still   halds   the   money. 

The  complainants  claim,  that  they  are  entitled  to 
this  money,  as  assignees  under  the  trust  deed  of  Mercer, 
Manahan  &  Reese,  in  preference  to  Loney  &  Co.,  the 
creditor  of  the  firm,  under  his  attachment  and  decree. 
It  is  proper  to  add,  that  the  claims  of  Mercer,  Man- 
ahan &  Reese,  evidenced  by  note,  had  been  placed  in 
the  possession  of  Mr.  Cooper  in  1860,  when  the  Stamps 
deed  was  made  to  him  as  trustee,  and  remained  so, 
in  his  hands,  up  to  the  time  of  his  filing  the  attach- 
ment  bill. 

The  grounds  on  which  complainants  claim  this 
fund,  are,  that  the  deed  of  trust  to  them  transferred 
the  debts  to  them,  as  trustees,  and  being  registered  in 
Baltimore,  where  Loney  &  Co.  resided,  it  was  notice  to 
them    of    such    assignment,    before    filing    their   attach- 
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ment  bill,  and  also,  that  they  probably  had  actual 
notice. 
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A  demurrer  was  filed  to  this  bill  on  the  ground, 
that  the  bill  did  not  allege  notice  of  the  assignment 
to  Stamps^  the  debtor,  or  Cooper,  the  trustee.  This 
was,  by  the  Chancellor,  overruled,  and  raises  the  ques- 
tion  on   which   the   case   turns. 

The  law  is  settled  in  our  State,  that  the  assign- 
ment of  a  judgment,  or  other  like  chose  in  action, 
where  the  legal  effect  of  the  contract  is  not  to  vest 
the  legal  title  in  the  assignee,  can  only  be  perfected 
as  against  the  debtor  or  party  bound  to  pay,  or  his 
creditors,  by  notice  given  to  such  debtor  or  party 
bound,  that  such  assignment  has  been  made.  See 
Clodfelier  v.  CoXy  a/Smr^  1  Sn^ed,  338-9;  Mutuxxl  Insur^ 
ance  Company  v.  HamiUon  &  Goram^  5  Sneed,  269 ;  Sugg 
v.  Powell  et  (d.f  1  Head,  221.  The  latter  case, 
however,  holds  that,  in  case  of  a  promissory  note, 
where  it  was  transferred  and  delivered  as  indemnity 
to  a  party  bound  for  another,  that  no  notice  of  the 
transfer  was  necessary.  In  other  words,  the  principle 
has  no  application  to  the  actual  transfer  and  delivery, 
or  actual  negotiation  of  negotiable  paper,  in  the  lan- 
guage of  Judge  Andrews  in  the  case  of  the  Gayoso 
Savings  Institution  v.  FeUows,  et  als.,  6  Cold.,  471-2,  it 
has  no  application;  "where  a  note,  bond  or  bill,  or 
like  evidence  of  debt  is  assigned,  and  is  transferred  by 
actual  manual  delivery  to  the  assignee,  and  this,  whether 
the  legal  title  in  this  class  of  instrument  passed  by 
the  assignment  or  not.  If,  however,  the  possession  is 
not  changed,  and  apparent  ownership  still  with  the 
assignor,  so   that   he   is   enabled   to   hold   himself  out  as 
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owner  of  the  paper,  it  could  be  fraudulent  as  against 
creditors  and  subsequent  purchasers  in  good  faith. 
And  if  the  debtor  pay  in  good  fiiith,  to  the  assignor 
thus  in  possession,  or  has  submitted  to  judgment  on 
garnishment,  he   would   be   protected ;''  Ibid,  472. 

The  principle  thus  laid  down  is  applicable  to  the 
present  case.  Here  the  debtor,  Stamps,  having  no  notice 
of  the  deed  of  trust  to  complainant,  the  note  evidenc- 
ing the  debt  against  him  being  in  the  hands  of  Mr. 
Cooper,  in  Tennessee,  the  agent  of  Mercer,  Manahan 
&  Reese,  or,  rather,  trustee,  submits  to  a  decree  against 
him  on  the  attachment  bill,  and  has  actually  paid  the 
money  over  to  Cooper,  as  attorney  of  the  attaching 
creditor.  We  hold,  under  such  circumstances,  the  pay- 
ment is  valid,  and  the  creditor  can  hold  the  money 
thus  received;  for  if  Stamps  could  rightfully  pay  it, 
the  other  can   rightfully  receive   it. 

We  need  not  discuss  or  examine  the  law  of  Mary- 
land on  this  question,  as  the  rule  of  comity  would  not 
require  that  we  should  enforce  that  law  to  the  injnry 
of  our  own  citizens  in  a  case  like  the  present,  and 
we  deem  the  rule  necessary  for  their  protection  in 
paying  debts  under  such  circumstances. 

Reverse  the  decree  of  the  Chancellor,  and  enter  a 
decree  here  in  pursuance  of  this  opinion,  costs  to  be 
paid  by  coviplainants. 


174  NASHVILLE 


Neelj  «.  The  Bute. 


Samuel.  M.  Neely  v.  The  State, 

1.  CoMBTrrunoN,  Act  of  1875,  Ch.  7.     Gon^penaaHon  (4  Jurors.    Gompen- 

sation  for  servioe  of  a  juror  is  not  a  common  law  right.  Snch  sacri- 
fices of  time  or  personal  service,  or  of  property,  as  this  senrioe  re- 
quires, are  compensated  for  in  part  hy  the  protection  which  the 
Qoremment  furnishes  for  the  rights  of  persons  and  of  property. 

2.  BiOHT  OF  Tbial  bt  Jubt  nmouLTE.    The  Bill  of  Bights  guarantees 

to  every  citizen  the  right  of  trial  hy  juiy  without  violation,  and  hy 
the  7th  amendment  of  the  United  States  Constitution  it  is  declared 
that  the  right  of  trial  by  jury  shall  be  preserved.  This  manifestly 
means  that  the  right  shall  never  be  encumbered  with  conditions 
which,  in  their  practical  operation,  may  impair  the  free  and  full  en- 
joyment of  the  right.  The  Act  of  February  24, 1875,  entitled,  *<  An 
Act  to  tax  the  losing  party  with  the  jury  fees  in  all  cases  in  civil 
suits,  and  to  repeal  2H036  and  4037  of  the  Code,"  will  not  operate  as 
an  attack  upon  the  integrity  of  jury  trials,  and  is,  therefore,  unconsti- 
tutional and  void. 

3.  Void  Statute.    Where  part  only  of  a  Statute  is  void,  and  the  residue 

BO  dependent  upon  and  connected  with  the  valid  part  that  it  cannot 
be  presumed  that  the  Legislature  would  have  passed  one  without  the 
other,  then  both  are  void. 

Oases  cited :  McQinnis  v.  The  State,  9  Hum.,  43 ;  Trigally  v.  Mayor  and 
Aldermen  of  Memphis,  6  Cold.,  382. 

Authorities  cited :  Mirror  of  Justice,  Ch.  11,  i3 ;  Conly,  p.  319 ;  Sedg. 
Con.  Law,  413 ;  Commonwealth  v.  Hitchings,  5  Gray,  482 ;  State  «. 
Wheeler,  25  Conn.,  250. 

Code  cited:  K3990,  4002,  4003,  4004,  4036,  4037. 


FROM    MAURY. 


Appeal    from    the  ^Circuit    Court.      Jo.    C.'rGuiLD, 
Judge. 
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No  brief  for  plaintiff. 

Attorney-General  Heiskell  for  the  State. 

NiCHOLfiON,   C.   J.,  delivered  the   opinion  of  the  Court. 

Samuel  M.  Neeley  was  one  of  the  regular  jurors 
appointed  by  the  County  Court  of  Maury  County  for 
the  May  Term,  1875,  of  the  Circuit  Court  for  that 
county.  After  serving  three  days,  the  jurors  were  in- 
formed by  the  Circuit  Judge  that  their  compensation 
as  jurors  could  be  provided  only  by  taxing  the  same 
as  costs,  against  the  losing  parties,  in  pursuance  of  the 
provisions  of  Chap.  7  of  the  Acts  of  1875,  whereupon 
Neely  declined  to  serve  longer,  and  for  so  refusing 
the  Circuit  Judge  imposed  upon  him  a  fine  of  ten 
dollars  for  contempt.  From  this  judgment  Neely  has 
appealed. 

It  is  apparent  that  the  object  of  this  appeal  is  to 
have  the  judgment  of  this  Court  upon  the  constitution- 
ality of  the  Act  passed  in  1875,  entitled  '^an  Act  to 
tax  the  losing  party  with  the  jury  fees  in  all  cases 
in  civil  suits,  and  to  repeal  §§4036  and  4037  of  the 
Code." 

The  first  question  which  presents  itself  is,  whether 
the  constitutionality  of  the  act  referred  to  is  properly 
raised  by  the  record?  It  appears  from  the  bill  of  ex- 
ceptions, that  during  the  first  two  days  of  the  Term 
the  jurors  in  attendance  were  not  engaged  in  the  trial 
of  any  cause,  the  Court  being  employed  on  business 
of  the  Court  not  requiring  juries;  that  on  the  third 
^y   the  jury  was  engaged    five    hours  on   the   trial   of 
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a  cause.  After  that  Neelj  and  his  fellow-jurors  sub- 
mitted to  the  Court  the  question^  how,  and  in  what 
manner,  and  by  whom  they  were  to  be  paid  and  com- 
pensated for  their  services  for  the  ptot  two  days,  and 
that  of  the  third  day?  The  Court  determined,  and 
so  announced,  that  he  could  not  tax  either  the  County 
or  the  State  with  the  fees  of  jurors  for  any  period 
during  which  they  had  not  served,  or,  indeed,  any 
body  or  persons,  and  that  for  periods  during  which 
jurors  served,  the  county  could  only  be  taxed  for  such 
fees   where   suits   were    brought   in  forma   pauperis. 

Upon  the  rendering  of  this  judgment  on  the  ques- 
tion submitted  to  the  County,  Neely  declined  to  serve 
further  as  a  juror,  and  thereupon  he  was  fined  fi.r 
contempt.  It  is  clear,  that  if  the  judgment  of  the 
Court  was  correct,  the  juror  was  in  contempt,  and 
was  properly  fined.  But  if  he  was  in  error  in  hold- 
ing that  in  no  event  the  fees  of  the  jury  could  be 
taxed  to  the  County,  except  in  cases  brought  in  forma 
pauperis,  then  the  action  of  the  Court  was  unauthorized, 
and  the  juror  was  not  in  contempt.  If  the  Act  of 
February  24,  1876,  was  null  and  void,  then  the  law 
charging  the  fees  of  jurors  upon  the  County  was  still 
in  force,  and  the  Circuit  Judge  was  in  error  in  his 
adjudication  of  the  question  submitted  to  him.  It 
follows  that  the  question  whether  the  juror  was  in 
contempt  or  not  depends  upon  the  question  whether  the 
Act  of  February  24,  1876,  is  constitutional  and  valid, 
or  unconstitutional  and  void.  The  question  is,  there- 
fore,  legitimately   raised  by  the  bill  of   exceptions. 
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We  proceed  to  examine  the  constitutionality  of  the 
Act  of  February  21,  1875,  Ch.  7.  The  first  section 
provides,  that  hereafter  the  fees  allowed  '  by  law  to 
juries  in  all  civil  cases  shall  be  taxed  and  collected  as 
other  costs,  provided^  the  County  shall  continue  to  pay 
in  the  same  manner  now  provided  by  law  the  said 
fees   on   all   suits   instituted   in  forma  pauperis. 

The  second  section  provides,  that  §§4036  and  4037 
of  the   Code  be  and  the   same   are   hereby   repealed. 

The  third  section  provides,  that  the  Judge  presid* 
ing  at  the  trial  in  said  civil  cause  shall  apportion  the 
fees  of  jurors  in  proportion  to  the  time  consumed  in 
the   trial   of  the   same,  provided,   that   the   County   shall 

■ 

not   be   taxed   with   any   part   thereof. 

Before  proceeding  to  examine  the  constitutional  ob- 
jections to  this  Statute,  it  may  not  be  out  of  place  to 
notice  its  practical  working.  If  one  of  the  parties  to 
the  suit  is  solvent,  and  the  other  insolvent,  the  jurors 
get  no  fees  for  their  services,  unless  they  decide  against 
the  solvent  party — except  in  cases  in  which  the  plain- 
tiff sues  as  a  pauper,  and  then  the  County  pays  the 
fees  of  jurors,  as  by  the  former  law.  When  criminal 
cases  are  on  trial  in  the  Circuit  Courts,  if  the  regular 
panel  of  jurors  is  not  engaged,  as  is  common,  they 
are  required  to  attend  without  employment  and  without 
compensation  until  the  criminal  trial  is  ended.  So, 
also,  if  in  civil  cases  any  of  the  regular  panel  should 
be  incompetent,  or  should  be  challenged,  as  often  hap- 
pens,  and    their    places  are  supplied    by    talismen,   the 

regular  jurors   so   set  aside  have  to  continue  in   attend- 
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ance^  without  employment  and  without  compensation. 
In  this  way  it  may  frequently  occur  that  the  regular 
jurors^  in  whole  or  in  part,  may  be  forced  to  attend 
Court  for  days  or  weeks,  without  performing  any  ser- 
vice or  receiving  any  compensation.  But  this  reference 
to  the  practical  working  of  the  Act  only  shows  the 
inequality  and  injustice  of  its  operation.  Our  business 
is  to  examine  and  determine  whether  a  Statute  so  un- 
equal and  unjust,  and  one  so  difficult  of  execution  in 
practice,  if  not  impracticable,  is  liable  to  constitutional 
objections. 

1.  It  is  insisted  that  the  Act  violates  §21  of  Art. 
1  of  the  Constitution,  which  ordains,  that  ^^  no  man's 
particular  services  shall  be  demanded,  or  property  taken, 
or  applied  to  public  use,  without  the  consent  of  his 
representatives,  or  without  just  compensation  being  made 
therefor." 

The  ground  of  this  objection  is,  that  in  all 
civil  cases  in  which  the  losing  party  is  insolvent, 
the  jurors  will  have  been  required  to  give  their  par- 
ticular services  to  the  public  use  without  being  com- 
pensated  therefor. 

It  is  true,  that  in  cases  in  which  the  losing  party 
is  insolvent,  jurors  will  get  no  compensation,  but  in 
this  respect  they  are  placed  on  the  same  footing  with 
others  whose  compensation  is  taxed  as  part  of  the  costs 
of  the  case.  Witnesses  and  officers  of  Court  are  re- 
quired to  give  their  services,  and  to  look  to  the  costs 
when  collected  from  the  losing  party  for  compensation 
for  their  services. 


DECEMBER  TERM,  1874.  179 

Neely  v.  The  State. 

It  cannot  be  assumed  that  compensation  for  services 
as  a  juror  is  a  common  law  right.  It  is  stated  in 
the  Mirror  of  Justice,  Ch.  11,  §4,  that  in  the  time 
of  Henry  I,  it  was  ordained,  that  "jurors  sworn  upon 
assizes  should   not  have  fees." 

But  it  is  one  of  the  implied  and  necessary  conditions 
upon  which  men  form  governments,  that  sacrifices  must 
sometimes  be  made  by  individuals  for  the  common  good, 
for  which  no  compensation  can  be  claimed.  Such  sacri- 
fices of  time  or  personal  service,  or  of  property,  are 
compensated  for  in  the  protection  which  the  government 
furnishes  for  their  rights  of  person  and  of  property. 
Hence,  whenever,  in  the  judgment  of  the  Legislature,  it 
becomes  necessary  to  require  the  services  of  jurors  in 
carrying  on  the  Courts,  their  services  may  be  required, 
and,  if  need  be,  even  without  compensation;  but  this 
must  be  required  in  pursuance  of  laws  enacted  for  that 
purpose  by  the  Legislature. 

But  in  the  present  case,  the  Legislature  has  not 
thought  proper  to  require  the  services  of  jurors  without 
compensation,  they  have  only  required  parties  litigant^ 
in  whose  immediate  service  the  jurors  may  be  engaged, 
to  make  compensation  by  way  of  costs.  If  it  should 
happen  that  no  compensation  is  received  in  cae^es  where 
the  losing  party  is  unable  to  pay,  it  is  no  greater 
sacrifice  than  many  others  are  required  to  make  for 
the   common   good. 

2.  The  next  objection  is,  that  the  Statute  violates 
Art.  I,  §6  of  the  Constitution,  which  ordains:  "That 
the   right  of  trial  by   jury  shall   remain  inviolate,   and 
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no  religious  or  political  test  shall  ever  be  required  as 
a   qualification  for  jurors." 

The  settled  meaning  of  this  provision  of  the  Con- 
stitution is,  that  the  right  of  trial  by  jury  shall  re- 
main inviolate,  as  it  existed  at  common  law  at  the 
time  of  the  formation  of  the  Constitution.  9  Hum., 
43;   6    Cold.,  382. 

This  right  is  guaranteed  to  every  citizen,  and  any 
Statute  which  fails  to  secure  the  full  enjoyment  of  it 
is   necessarily   void. 

It  is  not  necessary  for  us  to  recur  to  the  origin 
of  this  institution,  or  to  trace  its  history,  in  order  to 
appreciate  its  inestimable  value  in  a  free  government, 
and  to  understand  why  it  has  been  declared  to  be  "the 
glory  of  England."  This  is  sufficiently  indicated  in 
the  fact  that  it  has  been  solemnly  ordained,  in  all 
three  of  our  Constitutions,  as  part  of  our  bill  of  rights, 
that   trial   by  jury   shall   remain   inviolate. 

But  what  is  the  right  of  trial  by  jury?  It  is  a 
right  guaranteed  to  every  citizen  to  have  the  &cts  in- 
volved in  any  litigation  which  he  may  have  tried  and 
determined  by  "  twelve  good  and  lawful  men."  By 
good  and  lawftil  men,  as  defined  in  our  Statutes,  is 
meant  men  "esteemed  in  the  community  for  their  in- 
^e^^^Vf  fi^r  character,  and  sound  judgment."  §3990. 
They  must  be  "freeholders  or  householders,  and  twenty- 
one  years  of  age."  §4002.  And  "no  person  can  act 
as  a  juror  in  any  case  in  which  he  is  interested,  or 
when  either  of  the  parties  is  connected  with  •  him  by 
affinity  or  consanguinity  within  the  sixth  degree."     §4003. 
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"Persons  convicted  of  certain  infamous  offences,  persons 
of  unsound  mind,  persons  not  in  the  full  possession  of 
the  senses  of  hearing  and  seeing,  and  habitual  drunk- 
ards,  are   incompetent   to   act   as  jurors."     §4004. 

This  reference  to  the  qualifications  required  by  the 
Statutes  for  good  and  lawful  men  as  jurors,  which 
were  the  common  law  qualifications,  shows  with  what 
extreme  care  the  trial  by  jury  has  been  guarded,  and 
how    highly    it   is   appreciated   by   the   people. 

It  is  conceded  by  the  record,  that  the  persons  ap- 
pointed as  jurors  for  the  May  Term,  1875,  of  the 
Maury  Circuit  Court,  were  all  good  and  lawful,  pos- 
sessing all  the  qualifications  required  by  law.  The 
question  then  arises,  in  what  respect  does  the  Act  of 
February  24,  1875,  already  qijoted,  violate  the  right 
of  trial  by  jury?  The  answer  is,  that  the  provision, 
which  taxes  the  fees  of  jurors  as  costs  on  the  losing 
party,  is  in  conflict  with  the  requirement  that  jurors 
shall  be  free  from  bias,  and  have  no  interest  in  the 
cause   being  tried. 

It  is  said  by  Mr.  Conly,  p.  319,  that  many  of  the 
incidents  of  a  common-law  trial  by  jury  are  essential 
elements  of  the  right.  An  absence  of  any  interest  in 
the  event  of  the  litigation,  and  an  indifference  or  im- 
partiality between  the  litigants  are  common  law  equities, 
and  are  essential  elements  to  constitute  a  good  and 
lawful  jury.  The  litigants  have  such  a  jury  guaran- 
teed to  them  by  the  Constitution  for  the  trial  of  their 
common   law   cases. 

The   present   question   may  be   illustrated   by  suppos- 
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ing  a  severely  litigated  suit  between  two  parties,  one 
of  whom  is  solvent  and  the  other  insolvent.  The 
jury  may  be  engaged  for  days  or  weeks  in  its  trial. 
Under  the  Act  of  February  24,  1875,  if  they  decide 
the  issue  for  the  insolvent  man,  the  fees  of  the  jury, 
of  |1  50  per  day,  are  taxed  against  the  solvent  party, 
and  are  thereby  secured.  If  they  find  for  the  solvent 
party,  their  compensation  is  taxed  against  the  insolvent 
man  and  is  lost,  except  when  the  suit  is  brought  in 
forma  pauperis.  Such  cases  are  liable  to  occur  con- 
stantly in  practice.  Can  it  be  said  that  the  right  of 
trial  by  jury  remains  inviolate  in  such  cases?  And 
yet  such  is  the  condition  in  which  the  rights  of  par- 
ties are  placed   by  the   provisions   of  the   Statute. 

It  is  not  necessary  to  assume  that  jurors  so  situated 
would  ordinacily  be  influenced  in  their  verdicts  by  the 
consideration  of  saving  their  fees.  The  question  is, 
whether  jurors  subjected  by  the  terms  of  the  law  to 
such  temptations  are  the  good  and  lawful  men,  free 
from  bias  and  interest  in  the  result,  whom  parties 
have   a   right   to   set   on   the   trial   of   their   causes? 

Until  recently  witnesses  were  incompetent  to  testify 
if  interested  in  the  suit  to  the  amount  of  a  pepper- 
corn. However  honest  or  intelligent  they  might  be, 
the  stern  rule  of  the  common  law  interposed  to  pre- 
vent  them   from   testifying. 

If  a  Judge  has  the  slightest  interest  in  a  cause,  he 
is  incompetent  to  preside,  both  by  the  common  law 
and   by   constitutional   inhibition. 

By   the   common   law,  as  well  as  by  our  Statutes,  a 
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like   interest,  however   inconsiderable,  disqualifies  a  juror 
from    sitting   on   a   trial. 

In  this  way  the  administration  of  justice  is  scru- 
pulously guarded  and  protected,  both  by  the  common 
law  and  by  Statute.  It  was  intended  to  preserve  and 
perpetuate  the  faithful  administration  of  justice  by  con- 
stitutional provisions,  to  secure  on  the  bench  disin- 
terested and  impartial  judges,  and,  in  the  jury  box, 
disinterested  and  impartial  jurors  as  triers  of  facts.  It 
is  true,  that  the  interest  of  the  juror,  under  the  Act 
of  February  24,  1875,  has  no  existence  at  the  date  of 
his  appointment,  but  whenever  he  is  sworn,  and  enters 
upon  the  trial  of  a  cause,  the  Act  itself  declares  him 
interested,  to  the  extent  of  his  fees  for  his  service,  in 
the   result  of  the  suit. 

We  cannot  doubt  that  good  men  will  avoid  the 
jury  box,  because  the  Act  places  them  in  a  position 
to  have  their  conduct  attributed  to  selfish  consideration 
in  making  up  their  verdicts.  Suitors  will  be  inclined 
to  dispense  with  jury  trial,  because  of  their  apprehen- 
sion that  jurors  may  not  be  entirely  free  from  the 
bias  created  by  their  interest  in  the  result.  In  this 
way  it  is  easy  to  see  that  the  integrity  of  jury  trial 
may   be   undermined   and   its   value   destroyed. 

It  is  not  necessary  for  us  to  remark,  that  it  is  as 
essential  to  the  due  administration  of  justice  that  jurors 
shall  be  above  all  suspicion  or  temptation  as  that  the 
judges  should  be,  in  the  elegant  language  of  Mr.  Black- 
stone,  ^Hhe  administration  of  justice  should  not  only 
be  chaste  but   not  suspected.^'       This   remark   is  as  ap- 
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plicable  to  the  juror  as  to  the  Judge.  How  long 
could  any  Court  retain  the  confidence  of  the  country 
if  the  Judge  was  dependent  on  fees  to  be  taxed  to 
the  losing  party  for  his  compensation?  How  long 
would  a  Statute  making  such  provision  for  the  salary 
of  the  Judges  stand  before  an  intelligent  Court?  The 
only  safe  rule  by  which  either  the  jury  box  or  the 
bench  can  retain  the  confidence  of  the  country  is  by 
placing  both  above  suspicion  or  temptation.  This  is 
just  what  the  common  law  intended,  and  what  our  bill 
of  rights   quarantees   to   every   citizen. 

Again,  as  already  stated^  the  bill  of  rights  guaran- 
tees to  all  citizens  the  right  of  trial  by  jury,  unim- 
paired and  without  violation.  This  manifestly  means 
that  the  right  shall  never  be  embarrassed  or  encum- 
bered with  conditions,  which,  in  their  pra^^tical  opera- 
tion, may  impair  or  violate  the  free  and  full  enjoy- 
ment of  the  right.  Under  the  Act  of  February  24, 
1875,  no  discretion  is  left  to  the  litigant.  He  must 
exercise  his  right,  if  at  all,  upon  the  condition  that 
the  jury  is  to  be  paid  for  their  services  by  the  losing 
party.  In  many  cases  this  condition  may,  in  practice, 
and  probably  would,  defeat  the  enjoyment  of  this 
right. 

We  fully  appreciate  the  patriotic  motives  which  in- 
fluenced the  Legislature  in  the  passage  of  the  Act 
under  consideration.  It  was  manifestly  designed  to 
diminish  the  burden  of  taxation  by  shifting  the  expense 
of  jurors  to  the  losing  parties  in  civil  causes.  In 
that   view   we   do   not   assume    to   question    its    wisdom. 
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But  the  responsibility  is  devolved  on  this  Court  to 
protect  the  Constitution  from  infraction,  and,  as  far  as 
in  our  power,  to  preserve  the  right  of  trial  by  jury 
from  violation  or  impairment.  While  we  are  at  all 
times  reluctant  'to  difiFer  with  a  co-ordinate  branch  of 
the  government  as  to  its  constitutional  powers,  yet, 
when  such  difference  does  exist,  we  can  only  discharge 
our  duties  by  promptly  interfering  for  the  preservation 
and  protection  of  the  Constitution.  We  are,  therefore, 
ex)nstrained  to  hold  the  first  section  of  the  Act  of 
February    24,    1875,   Ch.    7,    unconstitutional    and    void. 

It  is  observed,  that  the  §2  of  the  Act  under  con- 
sideration repeals  §4036  and  §4037  of  the  Code.  These 
sections  provide  for  the  making  out  by  the  Clerk  of 
lists  of  the  jurors,  to  be  delivered  to  the  County  Court 
Clerk,  on  which  warrants  are  issued  to  the  several 
jurors,  which  warrants  are  made  payable  out  of  the 
County   treasury. 

It  is  well  settled,  that  part  of  a  Statute  may  be  un- 
constitutional and  void,  whide  the  residue  may  be  valid. 
But  where  part  only  of  a  Statute  is  void,  and  the 
residue  so  dependent  upon  and  connected  with  the  void 
part,  that  it  cannot  be  presumed  the  Legislature  would 
have  passed  one  without  the  other,  then  both  are  void. 
Sedg.  Con.  Law,  413;  Commonwealth  v*  Hitchinga^  5 
Gray,  482;    State   v.    Wheeler,  25    Conn.,  250. 

It  is  entirely  manifest  that  the  repeal  of  §4036  and 
§4037  was  a  mere  consequence  of  the  passage  of  the 
first  section.  Indeed,  the  first  section  would  have 
operated    by    implication    as   a   repeal    of  these   two   sec- 
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tions.  It  follows,  that  the  entire  Act  of  February  24, 
1875,  is  null  and  void,  as  if  it  had  never  passed,  and 
that  §4036  and  §4037,  and  any  others  repealed  by  the 
Act  of  February  24,  1875,  are  still   in  full  force. 

It   follows   that    the   action   of  the   Circuit   Judge    is 
reversed,    and    the    defendant    Neely    discharged    of    the 


contempt. 


Chas.  Embry  V,  Andrew  Morrison. 

Contract  of  Slave.  Gannot  be  ratified  after  emancipalion,  A  fllay^ 
having  contracted  to  purchase  real  estate,  and  having  made  various 
payments  therefor,  hoth  before  and  after  emancipation ;  upon  a  bill 
filed  for  a  recision,  with  an  account  of  the  money  paid  by  him,  etc. ; 

Heldf  That  he  was  entitled  to  relief.  The  original  contract  being  void 
under  the  law  and  public  policy,  the  mere  failure  of  the  complainant 
to  take  steps  to  repudiate  it  after  his  emancipation  did  not  so  ratify 
the  contract  as  to  make  it  valid. 

Caaes  cited:  Jenkins  v.  Brown,  6  Hum.,  299;  Fletcher  v.  The  State,  6 
Hum.,  256*;  Bedford,  Trustee,  i;.  Williams,  Adm'r,  6  Cold.,  207 ;  Mc- 
Cullough  V.  Moore,  9  Yerg.,  307. 

Authority  cited:  1  Story's  Eq.  Jur.,  §348,  note  2. 


FROM     DAVIDSON. 


Appeal     from    the    Chancery    Court.       Horace     H. 
Harrison,   Chancellor. 

E.   H.   East   for   Embry. 

Ed.    Baxter   for   Morrison. 
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McFarland,  J.,   delivered   the  opinion  of  the   Court. 

The  complainant  charges  that  on  November  23,  1864, 
the  defendant  Morrison  sold  and  conveyed  to  him  a 
small  house  and  lot  in  Nashville,  at  the  price  of  $2,800, 
$1,000  of  which  he  paid  in  hand,  and  notes  given  for 
the  remainder,  upon  which  he  has  made  subsequent 
payments.  He  charges  that  at  the  time  he  was  a  slave, 
and  wholly  ignorant  of  business  transactions  of  this 
character,  and  of  the  value  of  such  property;  and  that 
the  defendant  took  advantage  of  his  condition,  and  with 
the  assistance  of  one  Brown,  a  colored  man  employed 
for  the  purpose,  induced  the  complainant  to  purchase 
the  property  at  an  exhorbitant  price.  He  tenders  the 
property  back,  prays  for  a  recision,  with  an  account 
of  the  money  paid  by  him,  and  improvements,  after 
deducting   reasonable   rents. 

It  is  not  denied  t^hat  the  complainant  was  at  the 
time  a  slave,  and  remained  so  until  liberated  by  constitu- 
tional amendment  the  22d  of  February,  1865.  He  was, 
however,  in  fact,  not  under  the  control  of  his  master, 
but,  like  many  others  of  his  class  at  the  time,  free 
from  any  actual  restraint,  and  permitted  to  act  for 
himself. 

As  we  understand  the  decisions  of  the  Court  during 
the  existence  of  slavery,  they  established  that  slaves 
were  not  citizens,  or  persons  capable  of  holding  or 
owning  property,  or  of  making  contracts,  except  in 
very  small  maters,  and,  therefore,  contracts  made  with 
them    were   not   binding    either   upon   them   or   the   par- 
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ties  with  whom  they  contracted,  but  were  simply  void. 
See  9  Yerg.,  307 ;  Jenkins  v.  Broton,  6  Hum.,  299 ; 
Fletcher  v.    ITie  State,  6   Hum.,  256;    5   Cold.,  207. 

And  we  suppose  that  the  result  is  not  altered  by 
the  fact  that  at  the  time  the  complainant  was  in  reality 
free  from  any  restraint.  His  legal  status  was  that  of 
a  slave.  He  could  neither  buy  the  property  or  own 
it,   and   the   contract   was   void. 

The  question  then  arises  as  to  the  effects  of  his 
acts  after  his  emanicipation.  He  went  into  possession 
at  the  date  of  the  purchase,  and  so  remained  until 
the  filing  of  this  bill,  in  July,  1867,  and  during  th« 
time,  and  after  his  emancipation,  made  several  pay- 
ments upon  his  notes,  the  last  as  late  as  March,  1867. 
This  might  have  been  sufficient  to  ratify  or  confirm 
a  voidable  contract,  such  as  a  contract  made  by  an  in- 
fant, or  a  contract  procured  by  fraud;  but  assuming 
that  the  original  contract  was  void  absolutely,  under 
the  law  and  public  policy  under  which  the  rule  was 
established,  then  we  think  the  mere  failure  of  com- 
plainant to  take  steps  to  repudiate  It  after  his  emanci- 
pation, did  not  so  ratify  the  contract  as  to  make  it 
valid.  See,  on  the  subject  of  the  ratification  of  void 
contracts,    1    Story^s   Eq.   Jur.,   §348,   note   2. 

In  this  view  we  have  not  noticed  particularly  the 
question  of  actual  fraud  or  undue  advantage,  but  we 
think  it  probable  the  bargain  was  rather  a  hard  one, 
and  that  the  parties  were  not  on  an  equal  footing. 
The  decree  of  the  Chancellor  in  favor  of  the  com- 
plainant was,   therefore,  correct. 
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But  it  is  argued  that  the  complainant  can  have  no 
decree  for  the  f  1^000,  paid  at  the  making  of  the  con- 
tract^ aa  he  was  then  a  slave,  and  incapable  of  owning 
property.  According  to  the  above  theory,  this  money 
belonged  to  his  master,  and  cannot  be  recovered  by 
the  complainant. 

This  argument  is  very  plausible.  The  former  owner 
of  the  complainant  was  examined  as  a  witness,  and  he 
says  he  regards  the  money  paid  by  the  complainant 
to  Morrison  as  belonging  to  the  complainant,  and  that 
be  has  no  claim  upon  it.  While  the  complainant  was 
a  slave,  the  money,  had  he  retained  it,  would  have 
been,  in  law,  the  money  of  his  master.  Upon  his 
emancipation,  if  the  master  had  seen  proper  to  recog- 
nize the  rights  of  the  slave  to  the  money,  it  would, 
no  doubt,  have   become  his. 

Such,  we  think,  was  the  fact  in  this  case.  It  was 
not  a  transfer  by  the  former  master  to  the  complain- 
ant pending  the  litigation,  but  a  recognition  of  the 
complainant's  right,  which  is  sufficient,  as  between  them, 
to  give  the  complainant  the  money,  and  of  this  the 
defendant  cannot  object,  as  in  any  event  he  is  not  en- 
titled to  it.  The  result  is  not  changed  by  the  fact 
that  the  money  had,  in  the  meantime,  come  to  the 
hands  of  defendant. 

The  decree  of  the  Chancellor  will  be  affirmed,  and 
the  cause  remanded  to  have  the  account  taken  as 
ordered.  The  defendant  will  pay  the  costs  of  this 
Court 
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B.  J.  Farrar,  Adm'r,  v.  Thomas   Shepherd,  et  als, 

m 

Pabtnebship.  Implied  9etUemeiU,  Where  a  former  partner  and  brother, 
haying  been  a  book-keeper  of  the  firm,  had  been  in  constant  ooire- 
spondence  with  his  brother  since  the  dissolution,  had  received  from 
him  from  time  to  time,  a  settlement  of  the  accounts  between  them, 
had  been  perfectly  satisfied  with  this  settlement,  and  knew  that  the 
balance  was  against  him ;  upon  bill  filed  to  open  the  accounts,  more 
than  twenty  years  having  elapsed  since  the  dissolution  of  the  firm,  and 
nearly  that  period  before  filing  the  bUl.  Hdd,  that  the  lapse  of  time 
would  be  almost  conclusive  evidence  of  satisfactory  adjustment  be- 
tween the  parties. 

Authorities  cited :  Story  on  Part.,  348 ;  15  Veeey,  218 ;  Parsons  on  Pail, 
524. 


FROM   DAVIDSON. 


No  record  can  be  found  in  this  case. 

Freeman,  J.,  delivered  the  opinion  of  the  Court 

The  original  and  cross-bills  in  this  case  are  filed 
for  settlement  of  the  estate  of  D.  G.  Shepherd.  The 
main  questions  in  contest  grew  out  of  a  partnership 
that  had  existed  from  1839,  to  January  1,  1852,  be- 
tween the  two  brothers,  James  M.  and  D.  G.  Shepherd, 
under  the  style  of  D.  G.  Shepherd  &  Co.  This  part- 
nership was  in  the  mercantile  business,  as  its  leading 
object,  but  seems,  ultimately,  to  have  extended  to  real 
estate,  and  pretty    well   all    the   property  owned   by  the 
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parties.  One  brother,  'David  G.  was  a  bachelor,  and 
so  died;  the  other  a  man  of  family.  There  seems  to 
have  been  the  most  perfect  confidence  between  the 
two,  and  the  kindest  feelings  continued  to  exist  up  to 
the  death  of  James  M.,  in  1867,  in  the  State  of  Texas. 
The  other  brother,  D.  G.  Shepherd,  remained  in  Jack- 
son County,  at  a  place  called  Granville,  until  his  death, 
in  1870.  The  facts  necessary  to  present  the  question 
for  decision  in  this  case,  may  be  briefly  stated  bm 
follows : 

David  G.  and  James    M.  Shepherd   commenced  busi- 
ness  in  1839,   in   Granville,  Jackson    County,  under   the 
jBtyle  of  D.  G.  Shepherd   &    Co.       This   firm  continued 
until  the  31st  of  December,    1851,  when  a  formal  notice 
of  dissolution   was   published.       James  M.,  in   the  mean 
time,    had,    in   September    before   this,  taken   his   family 
and   removed  to  West  Tennessee,  engaging  in  mercantile 
business   there,  with   one  Bradbury,  at   Lexington,  Hen- 
<lerson    County,    and    with    others   at   another   point   on 
the  Tennessee   river.       He   seems  to   have   made  a  bad 
move   in   this,    and    to    have    been    unfortunate    in    his 
business.       In   fact,  he   seems,  from   this   time  on  to  his 
death,  to   have  been   pressed,  and  in  straitened  pecuniary 
circumstances.       This   is  evidenced   by  the  &ct,   that  he 
made    frequent    calls    on    his    two    brothers,  David   G., 
and   another   in  Texas,   for    pecuniary   aid,  which   seems 
always  to  have  been   generously  responded  to.       David 
G.  remaining  at  the    old    place   of    business,   continued 
prosperous,  and  having  plenty  of  money,  in  the  language 
of  some   of  the   witnesses  in   the  case. 


192  NASHVILLE: 


Farrar  v.  Shepherd. 


On  the  Ist  of  January^  1^852,  a  partnership  was 
formed  between  D.  G.  Shepherd  and  one  Armistead, 
who,  it  seems,  had  been  a  clerk  for  the  old  firm,  and 
trained  in  business  by  them.  This  was  done  in  pur- 
suance of  the  advice  of  James  M.,  on  his  removal  to 
West  Tennessee.  This  firm  commenced  business  in 
the  same  house,  and  took  the  remaining  stock  of  goods 
then  on  hand,  belonging  to  the  firm  of  D.  G.  Shep- 
herd &  Co.,  invoicing  them,  and  placing  the  amount 
to   the   credit   of  that   firm. 

When  James  M.  left  for  West  Tennessee,  a  con- 
siderable amount  of  debts  were  due  the  firm  of  D. 
G.  Shepherd  &  Co.,  and  they  owed,  probably,  some 
debts.  On  commencing  business,  the  firm  of  Shepherd 
&  Armistead  opened  an  account  on  their  books  with 
D.  G.  Shepherd  &  Co.,  and  also  with  James  M.  Shep- 
herd individually.  The  firm  proceeded  at  once  to  the 
collection  of  the  debts  due  D.  G.  Shepherd  &  Co., 
placing  the  amounts  so  coUected  to  the  credit  of  that 
firm.  All  sums  thus  collected,  whether  arising  from 
mercantile  accounts,  rents,  or  any  other  source,  seems 
to  have  been  carefully  entered;  and  the  books  most 
faithfully,  no  doubt,  show  the  exact  state  of  the  facts. 
From  time  to  time,  remittances  were  made  to  James 
M.,  and  these  were  all  charged  to  his  individual  ac- 
count. 

In  1868,  the  firm  of  Shepherd  &  Armistead  was 
dissolved,  and  settled  between  the  parties  satisfactorily. 
D.  G.  Shepherd  at  this  dissolution,  took  the  assets  of 
the   firm,  assumed   the  liabilities,  and  divided    the  profits 
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between  himself  and  partner,  as  per  agreement  between 
them.  After  this  he  carried  on  the  business  himself, 
until  it  wa«  closed  by  the  war,  in  1862  or  1863.  In 
the  meantime,  the  account  of  D.  G.  Shepherd  &  Co. 
was  continued  on  his  books,  in  the  same  form,  as  we 
have  indicated  it  was  kept  on  -  the  books  of  Shepherd 
&  Armistead,  so  that,  in  1868,  there  seems  to  have 
been  to  their  credit,  on  this  account,  as  moneys  re- 
ceived from   all  sources,  about  $16,000. 

But  the  accounts,  as  between  D.  6.  Shepherd  and 
James  M.,  from  1st  January,  1852,  to  August,  1868, 
without  interest,  showed  James  M.  indebted  to  D.  6. 
$1,594  98 ;  with  interest  as  calculated  in  the  account 
before  us,  from  May,  1866  to  1872,  it  amounts  to  the 
sum   of  $2,161  20. 

In  addition  to  the  above,  it  is  proper  to  state, 
that,  in  1862,  an4  early  in  1863,  D.  G.  Shepherd  went 
to  Georgia,  and  at  Macon,  seems  to  have  purchased 
cotton,  amounting  to,  perhaps,  110  bales.  This  cotton 
was  probably  bought  with  Confederate  money,  realized 
from  his  business  and  collections,  and  was  invested  in 
cotton  as  the  best  means  of  making  it  sure  against 
the   contingencies  of  the  war. 

On   the    part    of  the    representatives    of   James   M. 

Shepherd,   it    is   maintained    that    they    are    entitled   to 

have   an   account  and    participation   in  all  the  profits  of 

the   moneys  collected  by  Shepherd  &  Armistead,  and  D. 

6.  Shepherd,  as   moneys   used  by  the  partner,  D.  G.  of 

the   firm,  in   carrying  on  trade,  after   dissolution  of   the 

firm,  and    especially   to    treat  the   cotton   investment  as 
13 — voi/.  4. 
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such  a  transaction,  and  to  share  its  profits  equally  with 
D.  G.  Shepherd. 

It  is  unquestionably  true,  as  a  general  principal  of 
law,  that,  on  taking  '^an  account  between  partners, 
upon  any  dissolution,  each  becomes  chargeable  with  all 
the  debts  and  claims  which  he  owes,  or  is  accountable 
for  to  the  partnership,  with  all  interest  accruing  on 
the  same  debts  and  claims,  and  with  all  profits  which 
he  has  made  out  of  the  partnership  efiects  during  the 
partnership,  or  since  the  dissolution,  either  rightfully, 
or  by  misapplication;"  Story  on  Part.,  348.  Or,  in 
the  language  of  Lord  Eldon,  in  a  case  cited  by  counsel, 
16  Vesey,  218,  "to  a  participation  of  subsequent  profits 
made  by  the  partners  carrying  on  the  trade  with  the 
capital  as  constituted  at  time  of  dissolution."  But 
the  question  is,  does  this  case  come  within  the  princi- 
ples thus  laid  down,  and  are  there  not  other  facts  in 
this  record  that  prevent  the  application  of  the  principles 
cited? 

Mr,  Parsons,  in  his  work  on  Partnership,  page  524, 
says,  "in  regard  to  the  terms  of  the  account  and 
settlement,  and  the  charges,  credits,  or  allowances  to  be 
made,  it  has  been  conceded  by  the.. highest  authority, 
that  specific  rules  are  of  but  little  use,  because  the 
justice  of  every  case  requires  that  its  peculiar  facts  and 
merits,  the  nature  of  the  trade,  and  the  conduct  of  the 
parties,  and  all  the  various  circumstances  which  affect 
the  rights  of  the  parties,  must  be  taken  into  consid- 
eration in  determining  what  they  are  or  should  be;" 
and   Mr.   Story   lays  down  the   rule  in  such   settlement 
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that,  ''if  there  has  not  been  any  stated  account,  or 
any  positive,  or  implied  settlement  at  any  period,  then, 
of  course,  the  accounts  must  be  taken  from  the  period 
of  the   commencement   of  the   partnership. 

There  has  been  no  formal  settlement  of  the  accounts 
between  these  brothers  is  conceded ;  but  is  there  not  one 
implied,  and  as  definitely  assented  to  by  their  conduct, 
as  if  its  forms  had  been  gone  through  with?  We 
think  the  proof  in  this  record  abundantly  sustains  this 
view  of  the  case,  and,  that  the  same  was  so  understood 
by  James  M.  in  his  lifetime,  as  well  as  by  D.  G. 
Shepherd.  It  shows,  clearly,  that,  from  time  to  time, 
remittances  were  made  by  D.  G.  to  James  M.  before 
the  war;  that  they  were  in  constant  and  friendly  and 
confidential  correspondence;  that,  after  the  war,  James 
M.  repeatedly  asked  money  from  his  brothers.  These 
letters  all  show,  aft^er  the  war,  that  this  was  asked  as 
a  brotherly  favor,  and  not  claimed  as  a  debt.  In 
some  cases  he  gives  the  assurance  that  he  will  be  able 
to  pay  the  sum  back,  if  prosperous  in  business,  and 
states  his  business  prospects  to  his  more  fortunate 
brother.  In  every  case  his  requests  seem  to  have 
been  met  with  a  generous  hand.  Another  brother, 
who  seems  to  have  furnished  him  considerable  sums, 
and  who  met  him  frequently,  after  the  war,  giving  him 
aid  as  far  as  he  could,  tells  us,  that  James  M.  never 
once  spoke  of  having  a  partnership  interest  in  Ten- 
nessee, or  money  due  him  from  his  brother  on  that 
account,  or  mentioned  any  interest  in  Tennessee,  except, 
possibly,    the    remaining    interest   in   some   lands   owned 
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by  himself  and  brother.  He  says,  he  feels  sure,  if 
sach  had  been  the  case,  James  would  have  mentioned 
it,  and  from  what  we  see  of  their  intercourse,  we 
cannot  see  how  it  would  have  been  otherwise  than  as 
he  says.  James,  as  we  have  said,  was  in  straitened 
circumstances  after  his  removal  to  Texas,  and  was 
especially  depressed  in  circumstances  after  the  war. 
He  seems  to  have  been  struggling  hard  to  get  the 
means  of  starting  in  business;  was  very  poor,  how- 
ever, so  much  as  not  to  have  the  means,  for  a  time, 
of  getting  a  home  for  his  family,  and  had  great  diffi- 
culty in  being  able  to  remove  them  to  the  point  where 
he  had  determined  to  open  a  business  house,  in  con- 
nection with  a  firm  of  which  he  became  a  member. 
Under  these  circumsta.nce8,  it  would  be  incredible,  that 
while  writing  frequently  to  his  brother,  requesting  help 
from  him,  as  much  as  he  could  spare  him,  in  this, 
his  necessity,  that  he  should  never  have  mentioned  an 
interest   in    the   assets   left   in   Tennessee. 

The  only  conclusion  we  can  feirly  reach  is,  thai, 
James  M.  having  been  the  bookkeeper,  of  D.  G.  Shep- 
herd &  Co.,  knew  all  about  the  afikirs  of  the  firm, 
had  been  in  constant  correspondence  with  his  brother, 
had  received  from  him,  from  time  to  time,  a  statement 
of  the  accounts  between  them,  had  been  perfectly 
satisfied  with  this  settlement,  knew  that  the  balance 
was  against  him,  at  any  rate,  that  nothing  was  due 
him.  That  the  remittances  made,  were  in  settlement, 
and  satis&ctory  to  the  parties,  up  to  the  death  of 
James    M.,     would     never    have     been     sought     to     be 
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disturbed  bad  be  lived,  and  ougbt  not  now  to  be 
disturbed  after  his  deaths  eitber  by  bis  distributees  or 
administrators,  wbo  stand  in  his  shoes.  The  lapse  of 
time  in  such  a  case,  would  be  almost  conclusive  evi- 
dence of  satisfactory  adjustnient  between  the  parties, 
unless  there  had  been  fraud,  or  some  other  equitable 
ground  on  which  to  open  the  account,  more  than 
twenty  years  having  elapsed  since  the  dissolution  of 
the  firm  in  1852^  and  nearly  that  period  before  filing 
ibis  bill.  Under  such  circumstances,  it  would  require 
a  strong  case  to  re-open  the  accounts,  after  the  death 
of  both  parties,  and  disturb  the  long  acquiesced  in 
state  of  things,  as  they  were  recognized  and  existed 
in  the  understanding  of  the  two  brothers,  as  is  clearly 
shown  by  their  conduct  and  transactions  with  each 
other   during   this   long   period. 

We,  therefore,  hold,  that  the  accounts,  as  they  appear 
up  to  the  death  of  James  M.,  are  to  be  taken  as  the 
state  of  the  settlement  between  the  parties.  An  ac- 
count can  be  had  of  any  matters  afler  this,  such  as 
collections  made  of  old  debts,  or  receipts  of  rents  or 
moneys  from  sales  of  lands  of  the  firm.  In  this 
will  be  included  rent  for  occupation  of  what  is  known 
as  the   Dower   land,   after  the   death   of  James. 

This  precludes  the  necessity  of  any  special  examin- 
ation of  the  question  of  proceeds  of  cotton,  as  our 
conclusion  is,  that  there  was  no  money  of  James  M.^ 
or  the  firm  of  D.  G.  Shepherd  &  Co.,  in  which 
James  M.  had  an  interest  that  went  into  this  purchase, 
and   that  the   cotton   was   purchased   with   the   money  of 
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D.  G.  Shepherd,  and  held  by  him  as  his  individual 
property,  bound  by  no  trust  whatever  in  favor  of 
James  M.  or   his   representatives. 

As  to  any  firm  property  undisposed  of,  it,  as  a 
matter  of  course,  will  be  shared  by  the  representatives 
of  the  partners,  and  proper  accounts  had  in  reference 
to  the  same  after  the  death  of  James.  The  repre- 
sentative of  James  M.  will  have  leave,  as  decreed  by 
the  Chancellor,  to  &lsify  and  surcharge  the  account 
by  proper  proof,  if  it  can  be  done,  in  the  same  way 
that   James   M.  might  have  done,  if  he   were   alive. 

Proper  accounts  were  ordered  by  the  Chancellor  in 
other  respects,  for  the  settlement  of  the  estates  in  liti- 
gation, and  the  rights  of  the  parties.  The  case  will  be 
remanded,  with  a  decree  in  accordance  with  this  opinion^ 
which  is  a  substantial  affirmance  of  the  decree  of  the 
Chancellor.  Costs  of  this  Court  will  be  paid  by 
appellants,  costs  below  as  by  decree  of  the  Chan- 
cellor. 
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W.    R.    Demonbbeun^    et  al.,  v.    Geo.    W.    Walker, 

Ex'r,   et  dl. 

1.  Will.    Eadmoe,     WrUUn  DedaraHom  of  imtentUmB  (^  te&UUor.    On  a 

trial  of  the  ioBae  devkavit  vd  non,  a  paper  purporting  to  have  been  ex- 
ecuted as  a  will  years  anterior  to  the  date  of  the  date  of  the  will  in 
contest,  was  offered  in  evidence,  to  show  by  the  written  declaractions 
of  the  testator,  his  intentions  as  to  the  disposition  of  his  property. 

HiM,  That  such  evidence  might  be  received,  and  that  the  instrament 
containing  such  declarations  of  intention,  although  it  be  clothed  in 
the  language  and  form  of  a  testamentary  act,  need  not  be  proved  with 
all  the  strictnesB  required  to  establish  a  will.  For  the  purpose  of 
such  evidence,  proof  of  the  handwriting  alone  is  sufficient. 

2.  Sams.    Newly  diaoovered  emdence.    An  affidavit,  upon  an  application  for 

a  new  trial,  stating  the  discovery  of  a  material  witness  for  them,  and 
setting  forth  his  testimony,  which  was  not  merely  cumulative ;  and 
showing  that  due  diligence  was  used  in  obtaining  testimony,  and  no 
negligence  is  to  be  imputed  to  affiants  for  not  having  the  testimony, 
of  the  existence  of  which  they  were  ignorant,  on  the  trial ; 

Hdd,  That  this  affidavit  showing  such  facts  as  satisfactorily  as  they 
may  be  shown  in  this  mode,  a  new  trial  should  have  been  granted. 

Authorities  cited:  1  Green,  on  Ev.,  K557,  5736;  2  Phil,  on  Ev.,  469;  3 
Gr.  &  Wat.  on  N.  T.,  1047;  3  Gr.  A  Wat.,  1053. 


FROM   ROBERTSON. 


Appeal   from    the   Circuit  Court.      James   E.   Rice, 
Judge. 

Jameb   L.   Watts   for  Walker. 

James   M.   Quarleb  for   Demonbreun. 
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Deaderigk,   J.,   delivered   the   opinion   of  the   Court. 

This  is  a  case  of  deviaavU  vd  non,  in  which  the 
will  was  established  by  the  verdict  of  a  jury,  and  the 
judgment  of  the   Circuit   Court  of  Robertson   County. 

It  is  now  here  insisted  that  this  judgment  should 
be  reversed  for  several  alleged  errors  committed  in  the 
progress   of  the   trial. 

1.  Because  plaintiffs  below  were  allowed  to  read  as 
evidence  before  the  jury  a  paper  purporting  to  have 
been  executed  by  testator  as  a  will  anterior  to  the 
date  of  the  will  in  contest.  This  paper  bears  date  in 
1856 ;  the  will  in  controversy  is  dated  the  16th  May, 
1868. 

After  the  proof  by  the  subscribing  witnesses  to  the 
will  in  contest,  of  its  execution  in  their  presence,  the 
plaintiffs   rested   their   case. 

Defendants  then  introduced  evidence  of  the  declara- 
tions  of  testator  tending  to  show  his  purpose  to  make 
a  will  different  in  its  provisions  from  that  in^  con- 
test. 

To  rebut  this,  plaintiffs  introduced  the  pap^r  exe- 
cuted as  a  will  in  1856.  The  objection  taken  was 
that  it  was  not  sufficiently  proven  to  allow  its  intro- 
duction. This  paper  purports  to  have  been  signed  by 
testator,  and  witnessed  by  A.  T.  Shaw  and  T.  H. 
Beazley. 

R.  6.  Glover  stated  that  about  two  years  before  the 
execution  of  the  will  in  contest,  which  was  left  by 
testator   in   his  custody,   the   testator   told    him    he    had 
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a  will  in  Dr.  Bowman's  hands  which  did  not  suit  him, 
and  he  intended  to  get  it  to  make  some  changes  in 
it;  that  he  was  not  well  acquainted  with  the  hand- 
writing of  testator,  but  had  seen  him  write,  and  that 
the  testator's  signature  looked  like  his  handwriting,  and 
to  the  best  of  his  knowledge  it  was  his  handwriting. 
Upon  this  evidence  the  paper  was  allowed  to  be  read 
to   the  jury. 

The  objection  taken  to  the  reading  of  the  paper 
was  two-fold.  1st.  The  witness,  did  not  show  that  he 
was  sufficiently  acquainted  with  testator's  handwriting 
to  make  him  competent  to  testify.  2d.  That  the  paper 
having  the  form  of  a  will,  could  be  proved  only  by 
the  character  and  quantum  of  evidence  required  by  law 
to  establish  a  will.  And  there  being  no  proof  to  ac- 
count for  the  absence  of  the  attesting  witnesses,  proof 
of  the  handwriting  of  testator  alone  was  not  suffi- 
cient. 

After  the  paper  was  read  to  the  jury,  the  hand- 
writing of  testator  was  proved  by  two  other  witnesses, 
and  there  is  no  evidence  to  the  contrary  in  the 
record. 

The  witness  Glover  testified  that  he  had  seen  testa- 
tor write,  and  such  a  witness  is  comj)etent  to  declare 
his  belief  as  to  the  genuineness  of  the  writing,  even 
if  he  had  seen  the  party  write  but  once.  1  Green, 
on  Evi,  §557.  Such  evidence  may  be  light,  but  the 
jury  will  be  permitted  to  weigh  it.  Ibid.  It  would 
have  been  more  regular  and  proper  to  have  required 
the   evidence   of   the   other   two   witnesses   to   the   hand- 
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writing  before  the  paper  was  read  than  afterwards,  but 
this  of  itself  would  not  constitute  reversible  error,  it 
being  a  question  of  the  order  in  which  proof  shall  be 
produced   rather   than   one   of  its   competency. 

The  paper  was  introduced  for  the  purpose  of  estab- 
lishing it  as  the  will  of  the  party  executing  it.  A 
different  paper,  writing  of  a  subsequent  date,  had  been 
propounded  for  that  purpose,  and  was  the  matter  in 
contest  in  this  suit.  The  object  was  to  show,  by  the 
written  declarations  of  testator,  his  intentions  as  to  the 
disposition  of  his  property.  Both  sides  had  given  his 
verbal  declarations  of  intention  in  regard  to  his  prop- 
erty, and  we  see  no  reason  why  the  expression  of  such 
intentions  in  writing  might  not  also  be  proved.  And 
for  this  purpose  it  is  not  necessary  that  the  instru- 
ment containing  such  declarations  of  intention,  although 
it  be  clothed  in  the  language  and  forms  of  a  testa- 
mentary act,  should  be  proved  by  all  the  evidence, 
and   in   the   mode   required   to   establish   a   will. 

The  general  rule  in  respect  to  the  proof  of  private 
witnesses  undoubtedly  is,  that  where  there  are  attesting 
witnesses  to  the  execution  of  an  instrument,  they  ought 
to   be   called   at  the   trial   to   prove   it. 

And  it  has  been  held,  that  the  rule  is  the  same, 
whether  the  instrument  in  question  is  the  foundation 
of  the  action,  or  is  introduced  collaterally  as  part  of 
the  evidence   in  the   cause.      2   Phil,   on   Ev.,   469. 

But  we  do  not  perceive  the  reason  or  necessity  of 
this  strictness  of  proof  where  the  execution  of  the  in- 
strument comes    incidentally   in   question    in   the   course 
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of  the  trial,  in  a  case  like  the  present.  And  Mr. 
Greenleaf  lays  down,  as  an  exception  to  the  general 
rule,  requiring  that  the  attesting  witnesses  shall  be  pro- 
duced or  accounted  for,  the  case  where  the  execution 
of  the  instrument  is  not  directly,  but  incidentally  in 
issue.  1  Green,  on  Ev.,  §5736.  It  is  not  offered  to 
be  proved  or  established  as  a  will,  but  simply  as  a 
declaration,  of  that  date,  of  testator.  And  for  such 
purpose   proof  of  his   handwriting  alone  is  sufficient. 

After  the  verdict  was  rendered,  the  contestants,  Wm. 
R.     and     John     R.    offered    their    affidavit,    upon    the 
motion    for    new    trial,   together    with    the    affidavit   of 
I  Johnson   Demonbrenn.       The   affidavit  of   said    William 

R.  and  John  R.,  states  that  since  the  trial  they  had 
discovered  that  said  Johnson  was  a  material  witness 
for  them;  that  in  1872  he  had  heard  repeated  con- 
versations between  testator  and  his  wife,  in  which  testa- 
tor had  told  her  that  she  need  not  say  it  was  his 
will,  that  she  and  her  folks  made  him  make  it,  and 
that  he  could  have  no  peace  till  he  did  make  it;  that 
she  did  not  deny  these  statements,  but  said  to  him  he 
should  not  alter  his  will ;  that  said  Johnson  had  also 
heard  several  conversations  between  Leonard  Demon- 
brenn and  his  mother,  in  which  the  son  told  his  mother 
that  the  will  was  not  right,  and  she  knew  it;  that 
his  father  wanted  the  property  equally  divided  between 
all  his  children,  to  which  his  mother  replied  that  his 
&ther  had  given  the  other  children  enough,  and  they 
should  have  no  more.  They  show  that  said  Johnson 
had    removed    from    the    neighborhood,    and    they    had 
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had  no  opportunity  to  learn  what  he  knew  of  the 
case  until  after  the  trials  although  they  had  made 
diligent  search  by  inquiry  amongst  their  father's  neigh- 
bors and  acquaintances^  and  others^  for  information  of 
facts,  and  for  this  purpose  they  made  frequent  trips 
through  the  section  of  country  where  their  father  had 
lived,  and  diligently  sought  for  testimony  to  support 
their  case.  The  affidi^vit  of  Johnson  sustains  that  of 
the   two   contestants. 

It  is  objected  that  this  evidence  is  merely  cumula- 
tive, and  for  this  reason  the  Court  below  properly  re- 
fused  to   grant   a   new   trial. 

Upon  an  examination  of  the  testimony  in  the  record, 
we  find  no  evidence  in  support  of  the  particular  fects, 
which  the  newly  discovered  evidence  would  tend  to 
establish.  Cumulative  evidence  -is  defined  by  Judge 
Woodbury  to  be  the  "heaping  up  further  proof  as  to 
the  same  point  or  fact  on  which  evidence  was  before 
offered."  "If  it  only  serve  to  strengthen  such  old 
point  or  fa^ct,  and  not  to  introduce  any  new  one  to 
the  jury,   a   new   trial''   should   not  be   granted. 

Newly  discovered  evidence  of  subordinate  points  or 
facts  is  not  cumulative,  unless  there  was,  upon  the 
trial,  evidence  adduced  upon  such  subordinate  points 
or  facts.       3   Gr.   and   Wat.   on   N.   T.,    1047. 

In  illustration  of  the  rule,  where  the  question  was 
whether  a  note  of  a  deceased  person  had  been  paid, 
and  various  facts  were  testified  to  conducing  to  prove 
such  payment,  and  after  a  verdict,  the  executor  should 
discover   a   receipt   in   full    for   said    note,   or   discovered 
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that  he  coald  prove  the  deliberate  admission  of  the 
plaintiff  that  the  note  had  been  paid,  such  evidence 
would  not  be  cumulative,  although  the  new  facts  go 
to  establish  the  former  ground  of  defence.  3  Gr.  and 
Wat.,  1053. 

The  affidavit  of  the  contestants  shows,  as  satisfac- 
torily, perhaps,  as  such  &ct8  may  be  shown  in  this 
mode,  that  due  diligence  was  used  in  obtaining  testi- 
mony, and  that  no  negligence  is  to  be  imputed  to  them 
for  not  having  the  testimony,  of  the  existence  of  which 
they    were   ignorant,   upon   the   former   trial. 

Leonard  and  his  mother  are  the  principal  benefi- 
ciaries under  the  will.  He  is  the  only  child  of  his 
mother,   who   was   the   second   wife  of  his   father. 

The '  testimony,  therefore,  was  material,  and  we  are 
of  opinion  that  the  Circuit  Judge  should  have  granted 
a   new   trial   in   the  case. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded  for  a   new   trial. 
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Claiborne,   Boothe  &  Co.,  v.  C.  M.  Stewakt,  et  erf., 

and   Consolidated   Causes. 

ATTAcmcENT.  Priorities.  Attaching  creditors  haying  abandoned  their 
attachment,  there  can  be  no  priorities  among  them.  The  funds 
arising  from  the  sale  of  the  attached  property  must  be  divided  pro 
rata  among  the  creditors,  and  those  creditors  who  have  purchased  the 
property  can  be  allowed  the  pro  rata  on  their  purchase  notes. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

No   record   of   this   case  can   be   found. 

Freeman,   J.,  delivered   the   opinion    of   the    Court. 

In  1859,  Claiborne,  Boothe  &  Co.,  with  numerous 
other  creditors  of  C.  M.  Stewart,  filled  their  attach- 
ment bills  at  sundry  times,  charging,  among  other 
things,  that  C.  M.  Stewart  was  indebted  to  them,  and 
had  made  a  fraudulent  conveyance  of  a  certain  small 
tract  of  land,  in  or  .  near  Nashville,  to  his  mother, 
Mary  Carter,  and  praying  that  said  conveyance  be  de- 
clared void,  and  the  property  sold  for  the  payment  of 
their  debts.  Mrs.  Carter  owned  before  this  purchase, 
it  seems,  a  portion  of  the  same  land.  These  bills 
were  all  answered,  and  some  proof  taken,  when  Mary 
Carter's    death     was     suggested.        After    this    M.     M. 
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Bryan^  and  others^  in  his  own  right,  and  as  partner, 
filed  a  bill  as  creditors  of  said  Mary  Carter,  stating 
the  &ct  of  the  death  of  Mrs.  Carter,  the  mother;  that 
she  had  left  a  will,  giving  all  her  property  to  C.  M. 
Stewart,  except  one  acre  of  the  land  to  his  wife;  that 
the  will  had  been  proven,  but  C.  M.  Stewart,  the 
executor,  had  refused  to  accept  the  trust,  and  no  one 
could  be  procured  to  administer,  more  than  six  months 
having  elapsed  since  her  death;  praying  for  the  ap- 
pointment of  an  administrator,  and  for  administration 
in  the  Chancery  Court.  James  W.  Bryan  was  ap- 
pointed administrator  with  the  will  annexed,  under  the 
proceeding,  all  the  cases  were  ultimately  consolidated, 
and   to   be  heard   together. 

At  November  Term,  1865,  a  decree  was  made  by 
consent  of  all  parties,  in  which  it  was  admitted  that 
the  claims  against  C.  M.  Stewart  were  just  debts;  that 
the  administrator  had  no  personal  assets  to  pay  debts, 
and  that  the  lands  ought  to  be  sold,  both  that  of  Mary 
Carter  and  that  sought  to  be  reached  as  the  property 
of  Stewart.  It  was  then  ordered  that  the  land  be 
sold  on  a  credit,  taking  notes,  with  security,  for  the 
payment  of  the  purchase  money ;  an  account  was  ordered 
of  all  the  debts  due  by  Mrs.  Carter,  and  also  the 
claims  of  complainants  in  the  attachment  bills,  and 
their  priorities.  It  was  further  ordered,  that  all  other 
creditors  of  Mary  Carter  should  be  allowed  to  come 
in  and  prove  their  claims.  Under  this  decree  a  sale 
Vas  ultimately  made  of  the  land  in  various  lots,  at 
which    it    seems    H.    S.   French,   one    of  the    attaching 
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creditors,  purchased  a  portion  of  the  lots  for  a  sum 
less  than  his  debt,  and  ultimately  gave  his  notes  ibr 
the   purchase   money   to   the   Clerk   and   Master. 

The  Clerk  reported  that  as  no  decree  had  been 
made  settling  the  rights  of  parties,  he  could  not  deter- 
mine the  priorities  of  the  parties — ^but  that  if  the  land 
was  sold  as  the  property  of  C.  M.  Stewart,  that  is, 
the  land  conveyed  by  him  to  his  mother,  and  that 
conveyance  declared  void,  than  the  priorities  would  be 
according  to  date  of  filing  the  bills;  but  if  this  sale 
held  good,  then  it  would  all  be  the  property  of  Mrs. 
Carter,  and  be  subject  to  her  debts  first,  and  these 
debts  could  not  be  ascertained  until  the  administration 
was  settled   up. 

By  a  subsequent  decree  of  November,  1869,  it  is 
recited  that  it  appeared  to  the  Court  that  the  various 
creditors  had  abandoned  their  attachments,  and  accepted 
the  trust  fond  or  property  of  Mrs.  Carter,  to  pay  the 
debts  of  C.  M.  Stewart;  it  was,  therefore,  decreed  that 
after  paying  the  debts  of  Mrs.  Carter,  to  wit:  the 
Bryan  debts,  and  any  other  debts,  the  remainder  of 
the  funds  arising  from  the  sale  of  the  property  should 
be  divided  pro  rcUa  among  all  the  creditors  of  C.  M. 
Stewart. 

After  this  a  judgment,  or  judgments  rather «  were 
taken  against  French  in  &vor  of  the  Clerk  and  Master 
on  his  notes  for  the  purchase  money.  Thereupon  he 
filed  a  petition  superseding  or  enjoining  the  executions 
on  said  judgments,  and  insisting  he  should  not  be  com- 
pelled  to   pay   his   notes,   but  should    have   a   credit  on 
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his  debts  for  the  amoant.  On  final  hearing  the  Chan- 
cellor dismissed  the  petition,  and  directed  that  so  much 
of  the  purchase  money  for  land  be  collected  as  might 
be  necessary  to  pay  the  debts  of  Mary  Carter,  and  the 
balance,  'pro  raJtay  appropriated  to  the  other  debts. 
From  this  last  decree  French  alone  appealed  to  this 
Court. 

The  Chancellor's  decree  was  correct,  and  is  affirmed, 
and  the  case  remanded  for  such  farther  proceedings  as 
may  be  necessary  to  carry  out  the  same.  The  attach- 
ments being  abandoned,  there  can  be  no  priorities,  ex- 
cept as  to  Mrs.  Carter's  debts,  which  must  first  be 
paid,  and  the  balance  of  the  funds  arising  from  the 
sale  divided  pro  rata  among  the  various  creditors,  and 
after  collecting  enough  to  pay  her  debts  firom  the  pro- 
ceeds of  the  sale,  the  pro  rata  then  due  can  be  allowed 
on   notes  of  creditors  who   have  purchased   property. 

French  will  pay  the  costs  of  this  Court  and  of 
his  petition  in  the  Court  below,  the  Chancellor  dispos- 
ing of  the  balance  of  costs  on   final   decree. 

Affirmed. 


14 — ^VOL.  4. 
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Chas.   F.   Wall,  et  al.,  v.  John  H.  Allen,  et  al. 

SuBETiBB  UPON  EXECUTORS'  BoND.  Nol  UohU  for  equUabU  omOs,  Slavee, 
like  real  estate,  devised  by  a  testator  to  be  sold  bj  his  executor  to  paj 
debts,  were  only  equitable  assets,  and  the  executor  takes  them  as  such, 
with  nothing  more  than  a  power  to  sell  for  the  purpose  of  pajintg 
debts,  the  title  passing  to  the  devisees  subject  to  this  power  of  the 
executor.  And  in  such  cases  the  sureties  of  the  executor  are  not  re- 
sponsible for  the  proper  administration  of  the  equitable  assets  thus 
coming  into  the  hands  of  the  executor. 

Cases  cited:  EllioU  and  Wife  v.  Holder,  3  Head,  698;  Hoghlett  «. 
Hughlett,  5  Hum.,  453;  Lester  v.  Vick,  2  Heisk.,  476;  Fulton  «. 
Davidson,  3  Heisk,  628 ;  Porter  v.  Moores,  4  Heisk.,  16. 

Code  cited :  {2247. 


FBOM  FRANKLIN. 

Appeal  from  the  Chancery  Court.      W.  S.  Fleming^ 
Chanoellor. 

C.  F,  Miller  for  Wall. 

Jesse  G.  Wallace  for  Allen. 

NiCHOLfiON,   C.   J.,  delivered  the  opinion  of  the  Court 

At  the  April  Term,  1873,  of  the  Chancery  Court 
at  Franklin,  a  decree  was  rendered  in  favor  of  various 
creditors  of  the  estate  of  Lawson  Allen  against  James 
C.  Allen  as  executor,  and  his  sureties  on  his  bond  as 
executor,  for  about  $7,200,  for  that  amount  of  the 
assets  of  the  estate   not  accounted  for  by  the  executor. 
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From  this  decree  Chas.  F.  Wall  and  Wm.  A.  Boyd, 
two  of  the  sureties  of  James  C.  Allen,  have  appealed 
to   this  Court. 

It  appears  that  in  December,  1861,  Jas.  C.  Allen, 
as  executor,  sold  a  number  of  slaves  belonging  to  the 
estate  of  Lawson  Allen  for  about  $10,000.  The  pur- 
chasers were  the  legatees  under  the  will  of  Lawson 
Allen.  Some  of  the  purchasers  failed  to  execute  notes, 
or  if  they  did  the  executor  has  failed  to  produce  or 
account  for  them. 

The  amount  so  unaccounted  for,  with  interest,  con- 
stitutes the  sum  of  about  $7,200,  for  which  judgments 
were  rendered  against  Jas.  C.  Allen  and  his  sureties. 
It  is  insisted  for  the  sureties,  Wall  and  Boyd,  who 
alone  have  appealed,  that  the  decree  against  them  is 
erroneous,  for  the  reason  that  the  proceeds  of  the  sale 
of  the  slaves  were  not  legal,  but  equitable  assets  in 
the  hands  of  the  executor,  and,  therefore,  that  they  are 
not  responsible  on  their  bond  for  its  loss  or  waste  by 
the  executor. 

It  appears  that  Lawson  Allen  died  in  1861,  and 
that  in  November,  1861,  his  will  was  regularly  proven, 
and  James  C.  Allen  qualified  as  executor,  giving  the 
usual  executor's  bond,  with  Wall,  Boyd,  and  others  as 
his  sureties. 

By  his  will  the  testator,  after  making  various  specific 
bequests,  directs  that  all  the  remainder  of  his  property, 
both  real  and  personal  of  every  kind,  not  willed  by 
him,  be  sold  to  the  highest  bidder,  on  a  credit,  ect., 
and  that  proceeds  be  equally  divided  among  his  children. 
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It  is  well  settled  in  this  State,  that  slaves,  like 
real  estate,  were  only  equitable  assets  for  the  payment 
of  debts,  and  that  the  title  passed  directly  to  the  dis- 
tributees, subject  to  the  right  of  the  personal  represen- 
tative to  sell  .  to  pay  debts  under  proper  orders  of 
Court.       Code,   §2247;   3   Head,   698. 

Since  the  case  of  Hughlett  v.  Hughldt,  5  Hum.,  453, 
except  during  the  time  the  Act  of  1838  was  in  force, 
the  uniform  holding  of  the  Court  has  been,  that  when 
a  testator  devises  land  or  slaves  to  be  sold  by  his 
executor  to  pay  debts,  the  executor  takes  the  land  or 
slaves  as  equitable  assets,  with  nothing  more  than  a 
power  to  sell  for  the  purpose  of.  paying  debts,  but 
that  the  title  passes  to  the  devisees,  subject  to  this 
power  of  the  executor.  And  in  such  cases  the  de- 
cisions are  uniform,  that  the  sureties  of  the  executor 
are  not  responsible  for  the  proper  administration  of 
the  equitable  assets  thus  coming  into  the  hands  of 
the  executor.  2  Heisk.,  476;  3  Heisk.,  628;  4  Heisk., 
16.  It  follows,  that  the  decree  in  the  present  case 
against  the  sureties  of  James  C.  Allen  was  erroneous, 
and  must  be  reversed. 

As  this  is  conclusive  of  the  case  as  presented  on 
the  appeal,  we  deem  it  unnecessary  to  notice  other 
questions  discussed  in   the  arguments. 

The  costs  of  this  Court  will  be  paid  by  the  ap- 
pellees. 
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DlLIilN   &   MyEBS  t;.    O^D«NN£LL,   d  ols. 

1.  EzT&AOBDnrABY  Pbogebb.    Fiat  <^  Qerk  and  MaOer.    A  bill  statiiig 

DO  proper  ground  for  an  attacliment,  either  original  or  ancillaiy, 
under  the  Code,  but  praying  procese  regularly  against  the  defendant| 
which  was  served  on  him,  and  then  taken  for  oonfessed ;  also  asking 
a  foreclosure  of  the  deed  of  trust  by  sale  of  the  property  conyeyed ; 
the  attachment  was  merely  incidental  to  the  enforcement  of  this  latter 
right,  and  issued  to  preserve  the  property  in  custody  of  the  law  until 
this  could  be  done.  In  this  view,  the  attachment  was  extraordinary 
process,  and  could  only  be  granted  by  the  Court  or  a  Judge.  Issued 
on  the  Clerk's  own  fiat,  it  was  void,  and  conferred  no  rights  on  the 
Sheriff. 

2.  Same.    Be^pleom  hand.    This  being  so,  a  replevin  bond  given  to  the 

Sheriff  for  the  property  levied  on  under  such  attachment,  was  not  au- 
thorised by  law,  and  no  decree  could  properly  be  entered  on  the  same. 

Code  cited :  {3455. 


FROM   WARBEN. 


Appeal  from  the  Chancery  Court.  Robert  Can- 
TRELL,  Special  Chancellor. 

Savage  &  Swofford  for  Dillon  &  Myers. 

Freeman,    J.,    delivered    the    opinion    of    the    Court. 

The  original  bill  in  this  case  was  filed  to  attach 
certain  property  conveyed  by  O'Donnell  to  a  trustee, 
to  pay  debts  due  to  complainants.  An  attachment 
was  granted  on  a  fiat  of  the  Clerk  and  Master  of 
the   Chancery   Court  of  Warren   County,  and   levied  on 
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all  the  property  sought  to  be  attached^  except  two 
maleSj  by  a  deputy  Sheriff,  of  said  County.  Process 
was  also  served  on  defendant.  We  need  not  discuss 
any  question  arising  on  this  branch  of  the  case,  as 
defendant^  O'Donnell,  voluntarily  came  forward  and  en- 
tered into  an  agreement  by  which  the  Deputy  Sheriff 
was  authorized  to  sell  the  property  attached  in  Warren 
County,  and  proceeds  applied  to  payment  of  the  debt. 
He  cannot  now  complain  of  any  irregularity  or  defect 
in  the  proceedings,  so  &r  as  this  property  is  con- 
cerned. It  has  been  approriated  by  contract,  and  his 
debt   paid   to   this  extent. 

However,  on  November  29,  1872,  complainants  filed 
an  amended  bill,  in  which  they  state,  substantially,  that 
defendant  had  privately  removed  two  of  the  mules  to 
Davidson  County,  and  make  a  good  case  for  an  attach- 
ment against  this  property.  Process  was  issued  and 
served  on  defendant,  under  this  amended  bill.  An 
attachment  was  issued  to  Davidson  County  under  this 
amended  bill,  which  appears  to  have  been  returned  no 
property  found  by  the  Sheriff  of  said  County.  It 
further  appears,  however,  that  an  attachment  issued 
under  the  original  bill  to  Davidson  County,  which  was 
levied   on  the  two   mules  carried  to  that   County. 

The  defendant  replevied  these  mules,  and  gave  P. 
O^Donnell  as  his  surety  on  the  bond.  At  the  hearing, 
the  Chancellor,  the  bill  being  taken  for  confessed,  made 
a  proper  decree,  ascertaining  the  balance  of  the  debt 
due  complainants,  after  applying  proceeds  of  property 
levied    on    in    Warren    County,    and    sold    under    the 
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agreement,  and  then  proceeded  to  give  a  decree  on 
the  bond  against  defendant  and  his  surety  for  replevin. 
The  question  is,  whether  this  last  decree  is  sustainable? 
The  amended  bill  cannot  aid  any  defects  in  the  original 
bill  in  this  case,  as  the  writ  was  issued,  and  under 
which  the  property  was  taken,  had  been  issued  under 
the  prayer  and  fiat  of  the  orignal  bill,  and  its  validity 
must  be  tested  under  that  proceeding.  The  causes 
for  attachment,  as  given  in  the  original  bill,  are  sub- 
stantially as   follows : 

It  appears  that  C.  O'Donnell  was  indebted  to  com- 
plainants in  the  sum  of  upwards  of  seven  hundred 
dollars,  due  April  13,  1872.  On  the  13th  of  January, 
1872,  he  gave  a  deed  of  trust,  conveying  the  property 
to  one  McElroy,  to  secure  this  debt — the  parties 
agreeing  to  give  him  twelve  months  further  time  for 
payment.  Complainants  state  in  this  bill,  that  ''  they 
are  informed,  and  believe,  that  said  O'Donnell  is  about 
to  remove  himself  and  the  property  conveyed,  and  they 
are  fearful  he  will  fraudulently  dispose  of  said  property, 
and  they  will  lose  this  debt.  It  will  be  seen  that 
none  of  the  causes  of  attachment,  as  set  out  in  §3456, 
and  sub-sections  of  the  Code,  are  stated,  nor  is  the 
suit  brought  under  the  provisions  of  said  section,  where 
the  attachment  is  the  original  process,  and  levy  on 
property  of  defendant  the  means  of  bringing  him  before 
the  Court.  The  removal  of  himself  is  required  to  be 
a  removal  out  of  the  State;  and  so  as  to  the  prop- 
erty, but  sub-section  2  of  §3455,  where  he  has  fraud- 
lently    disposed   of,  or  is    about  fraudulently  to  dispose 
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of  his  property,  is  another  ground;  but  this  is  not 
stated.  In  a  word,  as  an  original  attachment,  or  even 
an  ancillary  one,  under  these  sections,  the  bill  states 
no  proper  ground  for  its  issuance  under  these  sections. 
But  the  bill  prays  process  regularly  against  the  de- 
fendant, which  was  served  on  him,  and  then  taken  for 
confessed.  It  also  asked  a  foreclosure  of  the  deed 
of  trust,  by  sale  of  the  property  conveyed.  The 
attachment  was  merely  incidental  to  the  enforcement  of 
this  right,  and  issued  in  aid  of  the  general  jurisdiction 
of  the  Court  to  enforce  or  execute  the  deed  of  trust, 
and,  in  the  meantime,  preserve  the  property  in  custody 
of  the  law  until  this  could  be  done.  In  this  view 
of  the  case  the  attachment  was  extraordinary  process, 
not  such  as  is  strictly  under  the  provisions  of  our 
Code,  but  such  as  could  only  be  granted  by  the  Court 
or  a  Judge.  The  attachment  was,  therefore,  void,  as 
issued  by  the  Clerk  on  his  own  fiat,  and  conferred  no 
rights  on  the  Sheriff;  the  replevin  bond  was  not 
authorized  by  law,  and  no  decree  could  properly  be 
entered  on  the  same.  The  decree  will  be  modified  to 
this  extent,  but  affirmed,  so  far  as  it  gives  a  judg- 
ment against  the  debtor  for  the  amount  of  the  debt 
or  balance    due. 

The  costs   of  this   Court  will  be  paid  by  complain- 
ants, of  the  Court  below   by  defendants. 
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Dale  &  Fbibrson  v.  Heffneb  &  Duncan. 

Replevin  boivd.  SBloppeL  The  Teplevin  bond  in  this  case  being  a  clear 
and  distinct  undertaking  to  pay  the  debt  on  the  condition  prescribed, 
or  the  yalne  of  the  property  attached  with  the  interest,  and  the  Yalne 
of  the  property  not  being  fixed  in  the  bond,  as  might  have  been  done, 
the  surety  is  estopped  to  deny  the  validity  of  the  bond,  or  the  legality 
of  the  proceedings  under  which  it  was  obtained,  and  he  is  liable 
thereon  for  the  amount  of  the  decree  rendered  on  said  bond. 

Code  cited :  K774,  3509. 


FBOH    DAVIDSON. 


Appeal  from  the  Chancery  Court.  Samuel  D. 
Fbiebson   Chancellor. 

R.  L.  Caruthers   for  plaintiff. 

E.  H.  EwiNG   for  defendant. 

Freeman^  J.,   delivered   the   opinion   of  the   Court. 

This  attachment  bill  was  filed  hj  complainants  to 
enforce  the  collection  of  upwards  of  (140,  alleged  to 
be  due  from  defendants,  the  price  of  cotton  seed  sold 
and  delivered  in  pursuance  of  a  contract  set  out  in 
the  pleadings.  An  attachment  was  issued  and  levied 
on  some  6,000  sacks  of  cotton  seed,  as  the  property 
of  Hefiner  &    Duncan,   or  one   of  them. 

On  the  26th  of  January,  1866,  Heffiier  alone  re- 
levied    the    seed,   reciting    the    fact  in   the  bond,  that 
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the  seed  was  levied  on  as  his  seed^  giving  as  sureties 
on  the  bond^  his  co-defendant,  Duncan,  and  A.  S.  Colyar, 
Esq.  The  suit  progressed  until  March  28,  1870,  when 
a  final  decree  was  rendered  against  defendants,  Heffiier, 
Duncan  and  Colyar,  on  the  replevy  bond,  for  the  sum 
of  upwards  of  $160.  From  this  decree  there  was  no 
appeal  by  either  party,  but  in  February,  1871,  a  writ 
of  error  was  sued  out  by  Duncan  alone,  to  reverse 
this   decree. 

^  In  this  aspect  of  the  case,  the  decree  of  the  Court 
remains  in  force  as  to  Heffiier  and  the  other  surety 
on  his  bond,  and  cannot  be  reviewed  or  reversed  now, 
the  time  for  writ  of  error  having  long  since  expired. 
Is  there  any  error  as  to  defendant,  Duncan,  in  the 
record  before  us,  on  which  a  reversal  can  be  had? 
We  think  it  clear,  beyond  dispute,  that  the  replevin 
bond  given  in  this  case  binds  Heffiier  and  his  sureties 
for  the  payment  of  the  debt  in  the  event  the  Court 
decided  against  him.  The  condition  of  the  bond  is, 
that,  "  if  the  said  Heffiier  shall  well  and  truly  pay 
said  debt  and  interest,  and  all  costs,  or  so  much  thereof 
as  said  Court  shall  order  and  decree,  then  the  obliga- 
tion  is  to  be  null  and  void.^'  The  debt  claimed  by 
oompiainantfi  in  the  bill,  is  stated  in  the  recitals  of 
this  bond  to  be  $144  05,  and  the  penalty  of  the  bond 
is  $300.  Here  is  a  clear  and  distinct  undertaking  to 
pay  the  debt  on  the  condition  prescribed.  It  is  true, 
there  is  an  alternative  condition  added — '^or  the  value 
of  the  property  attached,  with  all  interest  thereon ;" 
but  the   party  has   failed   to   fix   the   value  of   the  pro- 
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perty  in  the  bond^  as  he  had  the  option  to  do  so^ 
and  confine  his  liability  to  that^  and  so  must  be  held 
to  the  clear  language  of  his  undertakings  which  has 
been  entered  into  according  to  the  terms  of  §3509  of 
the  Code^  to  pay  the  demand  of  complainants.  The 
property  having  been  received  on  the  &ith  of  this 
bond,  the  party  and  his  sureties  are  estopped  to  deny 
the  validity  of  the  bond,  or  the  legality  of  the  pro- 
ceedings under  which  it  was  obtained/'  by  §774  of  the 
Code;  so  that 'in  any  event,  Duncan  is  liable  as  surety 
on  this  bond  for  Hefiher,  for  the  amount  of  the  decree 
rendered.  In  this  view  of  the  case,  it  is  unnecessary 
to  consider  the  questions  presented  in  argument  on  the 
other  matters  in  the  record,  as  we  should,  even  though 
we  might  find  errors  in  the  same,  be  still  compelled 
to  say  there  is  no  error  in  the  rendition  of  a  decree 
against  Duncan  on  this  bond,  and  to  render  a  decree 
against  him  on  said  bond,  for  the  same  amount  as  the 
Court   below  did. 

We,   therefore,    affirm    the  decree   below,    with  costs 
of  this   Court. 

Justices  Nicholson    and   Turney  were  incompetent  in 
this    case. 
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E.  T.  MuRRY  &  Co.  V.  Dennis  Conner,  et  al. 

ATTAdHMSNT.  Judgment  void  for  want  of  serviee  of.  Upon  bill  filed  to 
reach  a  fund  to  satisfy  a  judgment  obtained  in  a  suit  brought  hj  at- 
tachment, and  the  bill  shq^wing  that  defendant  was  not  a  non-resideiit^ 
and  the  attachment  was  not  issued  on  that  ground ; 
Held,  that  the  judgment  was  void,  and  the  facts  not  entitling  complain- 
ant to  relief,  it  was  error  so  to  decree. 

Case  cited:  Brown  v.  Brown,  2  Sneed,  431. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

W.  F.  Cooper  for  plaintiff. 

8.  J.  Henderson  for  defendant. 

Freeman^   J.,   delivered  the  opinion  of   the  Court. 

This  bill  is  filed  to  reach  a  surplus  fund  in  the 
Chancery  Court,  on  the  footing  with  a  mechanic's  lien, 
fixed  on  the  property  before  a  sale  under  prior  incum- 
brances. 

The  bill  states  distinctly,  on  its  face,  that  the  judg- 
ment sought  to  be  enforced  was  obtained  in  a  suit 
brought  by  attachment  against  defendant,  Conner,  and 
shows  that  said  Conner  is  a  resident  of  Davidson 
County.      We    must    take    this    statement    to   be  true, 
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and  cannot  infer  that  the  suit  was  by  a  summons 
against  the  defendant,  and  attachment  levied  on  the 
house  on  which  the  lien  is  claimed  to  have  existed. 
If  the  facts  be  as  charged,  then,  under  the  case  of 
Broum  v.  JBrotm,  2  Sneed,  431,  the  judgment  is  void 
for  want  of  service  of  process  on  the  defendant,  he 
not  being  a  non-resident,  and  the  attachment  not  being 
issued  or  claimed  to  have  been  issued  on  this  ground. 
In  the  above  case  it  is  held,  page  436,  that  '^the 
attachment  to  enforce  the  mechanics'  lien  is  but  an- 
eillarj,  and  collateral  to  the  original  process,  which 
compels  the  appearance  of  the  defendant.  He  must 
have  his  daj  in  Court  to  make  his  defence,  for  the 
matter  in  contest  is  the  justice  of  the  plaintiff's  de- 
mand; that  being  settled,  the  lien  is  a  matter  of 
course."  It  follows,  that,  upon  the  allegation  of 
complainants  bill,  the  judgment  under  which  he  claims 
is  void,  and  he  had  no  lien  to  enforce.  The  pro 
eof^esso  but  admitted  the  facts  charged  in  the  bill,  and 
the  facts  not  entitling  complainant  to  relief,  it  was 
error  in  the   Court  to  so  decree. 

Reverse  the  decree  and   dismiss   the   bill   with  coats* 
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Jere.  Hagebty  V.  F.  M.  Hughes. 

1.  PusADma.    Abandonment  (^  origmal  mit  by  aanendmenl,  where  declaration 

ia  not  changed  to  eonform  to  tarU.  Where  a  suit  is  brought  by  the  hus- 
band in  his  name  as  such,  and  afterwards  amended  so  as  to  stand  as 
the  suit  of  himself  as  administrator,  for  the  use  of  his  children,  it  is 
an  abandonment  of  the  original  suit  as  husband ;  and  unless  the  dec- 
laration be  amended  so  as  to  conform  to  the  changed  condition  of  the 
suit,  the  action  as  amended  cannot,  be  maintained. 

2.  Attachment.    AbaTidonmeTU  of,  with  mit.    Where  an  ancillary  attach- 

ment  has  issued  in  aid  of  the  suit  as  husband,  and  the  amendment  at 
stated  is  made,  the  attachment  is  also  abandoned,  with  the  suit 

Code  cited :  $3201. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  N.  Baxter, 
Judge. 

M.   G.   and    M.   M.   Brien   for  Hagerty. 

E.  H.  East,  Bate  &  Williams,  and  J.  O. 
Shagkleford  for  Hughes. 

Nicholson,  C.  J.,  delivered   the   opinion  of  the   Court. 

In  this  case  we  held,  that  by  the  amendment  made 
by  plaintiff  in  his  summons  and  declaration,  he  aban- 
doned the  original  suit,  and  elected  to  prosecute  a  new 
suit,  in  another  vein  and  for  a  different  cause  of  ac- 
tion,' and  that  this  operated  as  a  discontinuance  of  the 
original  suit. 
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It  is  now  argued  in  the  petition  for  re-hearing, 
that  upon  holding  that  the  amendment  had  the  effect 
of  creating  a  new  suit,  instead  of  dismissing  the  cause 
because  of  its  discontinuance,  it  should  be  amended 
that  the  original  suit   may  be  tried   on   its  merits. 

This  would  be  the  proper  judgment,  if  the  error 
had  been  in  allowing  an  amendment  by  adding  a  new 
party,  and  thus  merely  constituting  a  misjoinder  of 
parties.  But  the  motion  to  amend  was  not  by  adding 
another  party,  but  its  legal  effect  was  to  be  allowed 
to  substitute  a  new  and  different  party  as  plaintiff, 
which  new  party  could  only  maintain  the  suit  upon  a 
different  cause   of  action. 

The  original  summons  was  that  Hughes  ^^  answer 
Jeremiah  Hagerty  in  an  action  for  malpractice,  to  his 
damage  $25,000.'' 

The  original  declaration,  filed  at  May  Term,  1871, 
was:  ^^ Jeremiah  Hagerty  v.  Dr.  F.  M.  Hughes;  the 
plaintiff  sues  the  defendant,"  etc.,  charging  malpractice 
to  his  damage  $25,000. 

There  was  issue  on  this  declaration  at  May  Term, 
1871,  and  in  July,  1871,  an  ancillary  attachment  was 
sworn  out  by  Jeremiah  Hagerty  to  have  property  at- 
tached  to   satisfy   the  damages  claimed   for  himself. 

At  September  Term,  1871,  Hughes  pleaded  an 
abatement  to  the  attachment,  and  plaintiff  demurred  to 
the  plea.  The  plea  in  abatement  was  ordered  to  stand 
over  for  trial  to  a  subsequent  day  of  the  Term,  to- 
wit:   October   21,   1871. 

On   October  21,  1871,  the  plaintiff  moved  the  Court 
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to  allow  him  to  amend  the  writ  and  declaration  in 
this  caose,  so  as  to  read  '^  Jeremiah  Hagerty,  admin- 
istrator^ etc.^  of  Mary  Hagerty^  deceased^  the  wife  of 
said  Jeremiah  Hagerty^  and  for  the  use  and  benefit  of 
her  two  minor  children^  to-wit:  John  Henry  and  Mary 
Hagerty;^'  which,  upon  argument  of  counsel  pro  and 
0071;  is  ordered  to  be  done  by  the  Court,  and  which 
was  done,  to  all   of  which   the   defendant  excepted/' 

The  writ  was  accordingly  amended  so  as  to  read, 
''to  answer  Jeremiah  Hagerty,  administrator  of  Mary 
ELagerty,  deceased,  and  for  the  use  and  benefit  of  John 
Henry  and  Mary  Hagerty,  minor  children,  in  an  ac- 
tion   for  malpractice  to   his  damage  $25,0OO.V 

The  declaration,  as  amended,  commenced:  Jeremiah 
Hagerty,  administrator,  etc.,  of  Mary  Hagerty,  deceased, 
and  for  the  use  and  benefit  of  her  two  minor  children, 
John  Henry  and  Mary  Hagerty,  v.  Dr.  F.  M.  Hughes; 
the  plaintifi^,  for  the  use  of  himself,  John  Henry  and 
Mary  Hagerty,  minors  of  said  Mary  Hagerty,  deceased, 
sues  the  defendant  for  $25,000  as  damages,"  setting  out 
the  cause  of  action  as  in  the  original  declaration, 
which  was  malpractice  to  his  wife,  and  stating  no 
other  damages  than  to  himself,  as  in  the  original  dec- 
laration. 

It  appears  from  this  reference  to  the  records,  that 
the  amendment  asked  for  by  plaintiff  was,  that  his 
writ  and  declaration  should  show  that  Jeremiah  Hagerty, 
administrator  of  Mary  Hagerty,  deceased,  for  the  use 
of  the  two  minor  children,  should  prosecute  the  suit 
for  $26,000  damages  to   him   for   malpractice. 
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The  writ  was  amended  as  ordered,  then  making  it 
a  suit  by  Jeremiah  Hagerty,  administrator  of  Mary 
Hagerty,  for  the  use  of  the  two  children.  The  cap- 
tion of  the  declaration  was  also  amended  as  directed, 
but  the  amendment  in  the  commencement  of  the  dec- 
laration does  not  conform  to  the  order  of  Court  in 
this,  that  it  begins :  "  The  plaintiff,  for  the  use  of 
himself,  John  Henry  and  Mary  Hagerty,  minors,  etc., 
sues,''  etc.,  meaning  thereby,  that  Jeremiah  Hagerty, 
administrator  of  Mary  Hagerty,  deceased,  for  the  use 
of  himself  and  the  two  children,  sues.  The  applica- 
tion made  by  him,  and  granted  by  the  Court,  was  to 
amend  his  writ  and  declaration,  so  they  would  read: 
"Jeremiah  Hagerty,  administrator  of  Mary  Hagerty, 
deceased,  the  wife  of  said  Jeremiah  Hagerty,  and  for 
the  use  and  benefit  of  her  two  minor  children."  He 
did  not  ask  to  amend  so  that  he  could  sue  as  ad- 
ministrator for  his  own  use,  but  for  the  use  of  the 
children  alone,  and  no  leave  was  given  so  to  amend. 
The  insertion  of  the  words  "for  use  of  himself,"  was, 
therefore,  unauthorized  by  the  Court,  and  must  be 
treated  as  surplusage.  It  is  clear  that  he  had  no 
right,  under  the  Statute,  to  sue  as  administrator  of  his 
wife  for  his  own  use;  he  could  only  sue  for  the  use 
of  the  children,  and  this  was  all  that  he  asked  to  do 
by  the  amendment. 

The  necessary  result  is,  that  by  obtaining  permis- 
sion to  amend,  so  as  to  sue  as  administrator  and  not 
as    husband,    he    abandoned    his    suit    as    husband,  and 

voluntarily  elected  to  prosecute  the  suit  as  administrator 
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for  the  use  of  his  children^  instead  of  for  his  own 
ase.  As  held,  in  the  opinion  of  the  Court,  this  was 
an  abandonment  of  the  original  suit«  the  legal  effect 
of  which   was  its  discontinuance. 

But  it  is  argued  that  the  defendant  objected  to 
the  amendment  when  applied  for  by  plaintiff,  and  when 
allowed  that  defendant  excepted,  and  it  is  said,  he 
Ought  not  now  to  have  the  benefit  of  an  error  which 
was  made  against  his  objection.  The  defendant  was 
in  the  position  to  take  advantage  of  an  error  of  plain- 
tiff, but  he  conld  only  do  this  by  objecting  to  the 
application.  If  he  had  consented,  or  had  acquiesced 
without  objection,  he  might  have  been  precluded  firom 
availing  himself  of  the  error  in  this  Court. 

We  are  satisfied,  after  considering  carefully  all  the 
'  suggestions  urged  in  the  petition  for  re-hearing,  that 
there  is  no  error  in  the  former  holding  in  the  case, 
tod  that  the  abandonment  of  the  original  suit  by 
plaintiff  operated  as  a  discontinuance  thereof.  Of  course 
the  ancillary  attachment,  which  was  ancillary  to  the 
original  suit,  was  also   discontinued. 

Nor  are  we  able  to  find  any  Statute  which  would 
authorize  us  to  dispose  of  the  costs  otherwise  than 
against  the  plaintiff.  By  §3201  of  the  Code,  in  cases 
of  discontinuance,  the  defendant  is  the  successftil  party, 
and  entitled  to   full  costs. 

The  petition  for  re-hearing  is  disallowed  and  dis- 
midsed. 
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Thomas  aitd  Mary  ShibiiDS  v.  Hannah  Thokfson. 

1.  Sl'LE  or  Lajtd.    D^hieney  in  quantity,    Ahaiemeni  in  prioe  for.     When, 

A  lot  represented  to  the  parehaser  as  fronting  sixtf-two  feet  on 
High  Btreet,  and  running  hack  one  hundred  and  seyentj  feet  to  an 
alley,  in  NashTille,  Tennessee,  was  sold  for  $12,815  in  gross.  Before 
oonfirmation  of  the  sale,  the  purchaser  applied  for  relief,  on  aocount 
of  a  deficiency  in  quantity  of  two  feet  front. 
Hddf  The  purchaser  is  entitled  to  no  relief. 

2.  S^ms.    Same.    Bmta,    The  purchaser  was  entitled  to  possession  from 

confirmation,  and,  as  possession  was  not  ohtained,  he  may  reooTsr 

rents  from  that  time. 
Cases  cited:    Meek  v.  Bearden,  5  Yerg.,467;    Horn  v.  l>enton,  2  Sneed^ 

125. 
Authority  cited :  1  Story  Eq.  Jur.,  {144. 


FBOM  DAVIDSON. 
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Appeal  from  the  Chanoery  Court.  E.  H.  East^ 
Chancellor. 

B.  McP.  Smith  for  Thomas   Shields. 

No  brief  for  defendant. 

McFabland,    J.y  delivered    the  opinion    of  the  Court* 

Under  a  decree  in  this  cause,  a  house  and  lot  in 
the  city  of  Nashville  was  sold  by  the  Master,  and 
purchased  by  C.  P.  Thompson.  Before  confirmation  he 
applied,  by  petition,  to  have  an  abatement  of  the  price, 
on  aocount  of  the  deficiency  in  the  quantity  of  land* 
This  relief  was  granted  him,  and  the  parties  interested 
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have  appealed;  the  grounds  for  the  relief,  as  stated  in 
the  petition  of  the  purchaser,  are^  that  the  advertise- 
ments of  the  property  in  the  city  papers^  and  else- 
where, stated  that  the  property  fronted  sixty-two  feet 
on  High  street,  and  the  same  statement  was  made  by 
the  auctioneer,  at  the  sale;  that  he  bought  with  a 
definite  understanding  that  there  was  a  frontage  of 
that  much  ground,  and  was  influenced  by  this  consid- 
eration in  bidding  the  price  he  did;  that  he  made  a 
careful  calculation  of  the  same,  upon  that  basis;  that 
the  land  constituted  the  principal  value,  as  the  houses 
were  not  comparatively  valuable;  that  it  turned  out 
there  was  only  a  front  of  sixty  feet,  being  a  deficiency 
of  two  feet. 

The  advertisement  referred  to  describes  the  prop- 
erty on  "  High  street,  near  the  comer  of  Cedar,  known 
as  the  Shields  property.  The  lot  fronts  sixty-two 
feet,  and  runs  back  170  feet,  to  an  alley. ^'  Then 
follows  a  description  of  the  houses  and  the  terms  of 
the  sale :  ^^  persons  wishing  to  examine  the  premises 
are   referred   to   certain   real   estate  agents.^' 

It  fully  appears  that  the  sale  was  not  by  the  foot, 
but  in  gross,  the  auctioneer,  however,  repeating  the 
description  contained  in  the  advertisement  as  to  the 
sixty-two  feet  front.  The  property  sold  for  |12^815. 
It  turns  out,  upon  actual  measurement,  that  the  front 
on  High  street  is  one  foot  and  nine  inches  less  than 
sixty-two  feet.  Does  this  make  a  case  for  relief? 
When  the  sale  of  land  is  by  the  acre  or  foot^  the 
purchaser,  of  course,    is    only   required  to  pay   for  the 
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amount  of  land  he  received  at  the  price  bid.  So^ 
also,  if  the  sale  be  in  gross,  and  the  purchaser  buy 
upon  the  fraudulent  representations  of  the  vendor  as 
to  the  quantity,  or  the  mistake  as  to  the  quantity  be 
so  gross  as  to  raise  a  presumption  of  fraud,  relief  may 
be  had.  It  is  clear,  however,  that  this  case  does  not 
come  within  either  of  these  sales.  The  sale  was  not 
by  the  foot  but  in  gross.  The  representation  as  to 
the  quantity  was  not  fraudulently  made,  and  the  mis- 
take as  to  the  quantity,  was  not  so  great  as  to  raise 
a  presumption  of  fraud.  But,  it  is  argued,  that  the 
relief  should  be  granted  upon  the  ground,  that  the 
parties  acted  under  a  mutual  mistake  in  regard  to  a 
material  fact,  touching  the  subject  matter  of  the  con- 
tract. This  is  certainly  a  good  ground  for  relief  in 
equity.  The  principle,  as  applicable  to  sales  of  land, 
may  be  illustrated  in  this  way:  If  the  purchaser 
thought  he  had  purchased  a  particular  piece  of  land, 
as  -  a  part  of  a  farm,  and  material  to  its  value,  and 
the  vendor  thought  he  had  sold  it,  when,  in  fact,  the 
piece  in  question  did  not  belong  to  the  &rm,  or  pass 
by  the  sale,  this  would  be  a  clear  case  of  a  mutual 
mistake  as  to  the  land  sold,  and  would  be  good  for 
relief.     See   1   Story's  Eq.   Jur.,  §144. 

But,  where  the  land  sold  is  correctly  described  by 
metes  and  bounds,  or  its  boundaries  known,  and  a 
personal  examination  had,  then  a  mere  mistake  as  to 
the  quantity  of  land  embraced  within  the  boundary 
will  be  no  ground  for  relief  in  the  absence  of  fraud 
or  misrepresentation,  unless,   perhaps,  the   mistake   be  ao 
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great  as  to  raise  a  presumption  of  frauds  or  shock 
the  conscience  of  the  Court.  As,  for  instance,  if  the 
land  be  on  an  island  in  the  river,  the  boundaries  of 
which  are  clearly  in  view  of  the  parties,  and  the  lines 
correctly  described,  the  vendor  may  represent,  and  both 
parties  believe,  that  it  contains  one  hundred  acres*  It 
would  be  no  ground  for  relief  to  either  party,  if  it 
should  turn  out  to  contain  a  few  acres  more  or  less, 
although  the  difference  be  material  to  the  price.  The 
reason  is,  that  the  parties  were  not  mistaken  in  re- 
gard to  the  land  sold  and  bought,  the  particular  price 
contracted  about,  and  amount  of  it  passed  by  the  acre, 
the  purchaser  gets,  or  thought  he  was  getting;  but  the 
parties  were  simply  mistaken  as  to  the  number  of  acres 
which  were  embraced  within  the  area,  a  matter  to  be 
ascertained  by  measurement  and  calculation — a  fact  about 
which,  one  party  was  as  well  informed  as  the  other, 
and  about  which  either  might  have  satisfied  himself. 
8pch  is  the  doctrines  laid  down  by  the  Court  in 
Meek  V.  Bearden,  6  Yerg.,  467,  and  which  we  think 
has  been  followed  at  the  present  term  in  the  case  of 
Hides  V.  Martin.  This  principle  was  not  decided  in 
Horn  V.  Denton,  2  Sneed,  126,  but  the  decision  in  that 
case  placed  upon  a  different  ground  altogether.  We 
have  but  to  apply  the  principle  to  the  present  case. 
The  property  sold  was  a  lot  with  a  residence  upon 
it,  in  the  city  of  Nashville,  the  locality  of  which  was 
correctly  given,  with  such  description  that  it  could 
readily  be  seen  and  identified.  It  is  not  insisted  that 
there    was    any    mistake    as    to   the    boundaries  of  the 
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lot,  or  as  to  any  particular  piece  of  land  supposed  to 
be  embraced  within  it.  It  is  not  averred  that  there 
was  any  mistake  as  to  the  locality  of  the  corners  of 
the  lot  on  High  street,  but  simply  that  the  purchaser 
believed,  upon  the  statements  in  the  advertisements, 
and  of  the  auctioneer,  that  the  distance  between  those 
comers  and  lines  was  sixty-two  feet — ^thus  making  the 
front  sixty-two  feet — ^whereas,  the  distance  was  one 
foot  and  nine  inches  less,  if  the  purchaser  was  not 
mistaken  as  to  the  locality  (tf  these  corners.  He  could 
with  great  care,  have  ascertained  the  exact  •  distance  by 
simple  measurement,  if  he  had  so  desired.  Not  hav- 
ing  done  so,  and  having  purchased  the  property  for 
a  gross  sum,  he  can  have  no  relief.  Nor  could  the 
other  party  have  been  entitled  to  relief  if  the  front 
had  turned  out  to  be  a  foot  or  two  more  than  sixty- 
two  feet.  The  decree  on  this  point  will  be  reversed 
and  the  relief  refused.  The  decree  as  to  the  rents 
was  proper.  The  purchaser  was  entitled  to  posses- 
sion from  confirmation,  and,  as  possession  was  not  ob- 
tained, he   was   entitled  to   rents  from   that  time. 

Decree   accordingly   divides  the  costs  of   this   Court. 
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Mart  Bit^brey  v.  J.  I.  Poston. 

1.  HoMBBTBAD.  When  alienable.  Before  the  eBtablLshment  of  the  Consti- 
tution, on  the  5th  May,  1870,  there  existed  no  Constitutional  or  other 
l^gal  inhibition  to  restrain  the  alienation  of  a  homestead  hj  husband, 
all  transfers  anterior  to  that  date  are  valid. 

S.  Constitution  wentinto  bffbct.  When.  The  GoTemor  made  proc- 
lamation on  the  5th  of  May,  1870,  declaring  the  result  of  the  Totc 
upon  the  ratification  of  the  Constitution,  which,  consequently,  went 
into  effect  upon,  and  bears  test  from  that  date. 

Cbde  cited :  22114a. 


FROM   OVERTON, 

Appeal  from  the  Chancery   Court. 
J.  D.  GrOODPASTURE   for  Bilbrey. 
Oardenhire  and  Barnes  for  Poston. 
Dbaderick,   J.,   delivered  the  opinion  of  the  Court. 

Complainant  filed  her  bill  in  the  Chancery  Court 
of  Overton  County^  September  22^  1871,  to  set  aside 
a  deed  made  by  her  late  husband,  Herod  Bilbrey,  on 
16th   April,  1870. 

The  bill  alleges  that  said  Herod  had  departed  this 
life  since  the  execution  of  said  deed,  and  that  she,  as 
his  widow,  was  entitled  to  a  homestead  in  the  lands 
iUegally  conveyed  by  him;  and  that  the  conveyance 
was  procured  by  fraud;  and  that  said  Herod  was  very 
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old  -taid  of '  unsound  mind,   and    incapable  of  doing  a 
binding   act  at   the  date   of  the  deed. 

'  The  Statutes  exempting  homesteads,  in  &vor  of  the 
heads  of  families  from  sale  by  execution  or  attachment, 
previous  to  the  Act  of  June  20,  1870,  did  not  inhibit 
the  voluntary  alienation  of  such  homestead  by  the 
owner  thereof. 

The  Act  of  29th  June,  1870,  was  passed  pursuant 
to  the  provision  of  the  Constitution  of  the  State, 
adopted  in  1870.  The  11th  section  of  Article  XI, 
of  that  instrument,  exempts  a  homestead  in  the  pos- 
session of  the  head  of  a  fiimily  to  the  value  of  $1,000 
during  his  life,  and  at  his  death,  to  inure  to  the 
benefit  of  his  widow,  and  during  the  minority  of  the 
children  occupying  the  same,  and  inhibits  the  husband 
from  alienating  during  his  wife's  life.  The  Act  of 
June  29,  Code,  §2 11 4a,  contains  similar  provisions,  and 
requires  that  the  wife's  consent  shall  be  evidenced  1)y 
conveyance,  duly  executed  as  required  by  law,  for 
married    women. 

The  ordinance  of  the  Convention  prescribing  the 
manner  and  time  at  which  the  question  of  the  ratifi- 
cation or  rejection  of  the  Constitution  should  be 
submitted  to  the  vote  of  the  people  of  the  States,  as 
well  as  the  qualification  of  the  voters,  by  its  4th 
section  directs  that  the  Governor,  Speaker  of  the  Senate 
and  the  President  of  the  Convention,  or  any  two  of 
them,  shall  compare  the  votes,  and  if  it  shall  appear 
that  a  majority  of  the  votes  was  cast  for  the  new 
Constitution,    then    they,    or    any    two    of   them,   shall 
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append  to  the  new  Constitution  a  certificate  of  the 
result  of  the  votes^  from  which  time  the  Constitution 
shall  be  established,  and  the  Governor  shall  make 
proclamation   of  the   result. 

Accordingly^  the  certificate  of  the  result  was  issued 
on  the  6th  of  May^  1870,  and  the  Governor  did,  on 
that  day,  '^  declare  and  proclaim  the  result  of  the  vote 
upon  the  ratification  or  rejection  of  the  Constitution 
in  pursuance  of  the  fourth  ordinance,^^  as  the  procla^- 
mation  recites^  thus  attesting  that  the  Constitution  was 
established   on   the   5th  of  May,  1870. 

The  conveyance  to  defendant  was  executed  16th 
April,  1870,  at  a  time  when  no  constitutional,  or  other 
legal  inhibition  existed,  to  restrain  the  alienation  of 
the  homestead  by  the  husband,  he  being  the  owner 
thereof. 

The  charges  of  fraud  and  incapacity  are  wholly  nn- 
sustained  by   the   proof. 

The  vendor,  although  an  aged  and  somewhat  de- 
crepid  man,  was  in  the  possession  of  his  ordinary  and 
usual  mental  powers,  understood  the  business  he  was 
about,  and  had  around  him  at  the  consummation  of 
the  trade  his  family,  including  two  grown  sons,  ready 
and    competent  to   protect   him   against   imposition. 

We  are,  therefore,  of  opinion,  that  the  complainant 
is,  on  none  of  the  grounds  relied  on  in  her  bill,  en- 
titled to   any   relief. 

The  Chancellor  so  held,  and  dismissed  her  bill,  and 
we  affirm   his  decree. 
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Chabuqb  a.  Merbill  v.  R.  H.  Eulm  ei  als. 

1.  GABinsHifXMT.    Lien,    A  gamifihineiit  bUl  held  to  giye  to  the  com- 

plainant the  benefit  of  the  lien  to  aecure  the  indebtednesB  of  the  debtor 
to  the  garnishee,  for  unpaid  purchase  money  on  land.    As  to  other 
*indebtedneBB  not  so  flecured  by  lien,  a  judgment  onlj  should  have 
been  given  against  the  garnishee. 

2.  Bale,    'Error  to  sell  land  on  time  and  free  from  the^equity  of  redemp- 

tion when  not  aaked  for  in  the  bill. 

3.  InTXKBBT.    Error  to  compute  interest  from  the  date  of  Master's  report 

to  the  rendition  of  the  decree,  thus  compounding  interest  upon  the 
garnishee. 


FBOM   DAVIDSON. 


Appeal   from    the    Chancerj    Court. 
Guild  and  Dodd  for  Merrill. 
E.  H.  East  for  Elam. 

NiCHOUsoN,   C.   J.,  delivered  the  opinion  of  the  Court. 

This  is  an  attachment  bill^  as  to  Elam^  and  a  gar- 
nishment bill,  as  to  Payne.  Both  answered,  and 
thereby  waived  all  objection  as  to  regularity  of  the 
attaohment.  The  debt  from  Elam  to  Merrill  grew 
out  of  partnership  transactions,  and  notes  executed  on 
partial  settlement  thereof.  The  amount  was  ascer- 
tained upon  reference  to  the  Clerk  and  Master,  and 
no  exception  was  taken  to  his  report.  By  the  same 
reference,    the    indebtedness    of   Payne  to   Elam,   which 
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was  subjected  by  MerrilFs  garnishment  bill,  was  ordered 
to  be  ascertained,  and  no  exception  was  taken  to  the 
report  by  Elam  or  Payne.  Nor  could  any  exception 
be  taken  by  Payne,  to  the  payments  of  $1,000  each, 
made  by  him  to  Elam,  as  these  payments  were  charged 
in  Merrill's  amended  bill,  to  have  been  fraudulently 
made,  after  service  of  the  garnishment  bill,  and  the 
allegations  of  this  amended  bill  were  taken  for  con- 
fessed, both   as   to   Elam  and   Payne. 

The  report  of  the  Clerk  and  Master  was,  therefore, 
conclusive  as  to  the  amount  due  from  Elam  to  Merrill, 
and  the  amount  due  from  Payne  to  Elam.  This 
report  shows,  that,  all  of  the  indebtedness  of  Payne  to 
Elam,  Except  (4,000,  was  the  balance  of  unpaid  pur- 
chase money  of  the  tract  of  land  sold  by  Elam  to 
Payne,  and  for  which  balance,  Elam  retained  a  lien 
on  the  land.  This  indebtedness,  so  secured  by  lien, 
was  subjected  by  Merrill's  bill,  as  well  as  the  indebt- 
ness  of  $4,000,  not  so  secured.  The  legal  effect  of 
the  garnishment  bill  was  to  give  to  Merrill  the  benefit 
of  the  lien  to  secure  the  indebtedness  of  Payne  to 
Elam  for  the  land;  but  as  to  the  $4,000  not  so  secured 
by  lien,  Merrill's  garnishment  bill  only  entitled  him 
to   a  judgment  a^nst   Payne   therefor. 

The  Chancellor  decreed  the  land  to  be  sold  for 
the  entire  indebtedness  of  Payne  to  Elam,  as  well  as  that 
not  secured  by  law  as  that  which  was.  This  wa8 
error:  The  decree  could  subject  the  land  to  sale  for 
the  indebtedness  which  was  a  lien  on  the  land,  and 
as  to  the  other  indebtedness  not  being  a    lien,  a  judg- 
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ment  should  have  been  rendered  against  Pajne.  How 
Merrill  was  to  secure  the  payment  of  this  judgment, 
was   not  a  question   to  be  settled  by  the  decree. 

The  decree  also  orders  the.  land  to  be  sold  on  time 
and  free  from  the  equity  of  redemption.  This  was 
error,  as  such  a  sale  was  not  asked  for  in  the  bill. 

It  is  assigned  as  error,  that  the  decree  permits 
interest  to  be  calculated  on  the  amount  of  Payne's 
indebtedness  to  Elam,  as  ascertained  at  the  date  of 
the  report,  up  to  the  rendition  of  the  decree,  thus 
charging  Payne  with  compound  interest.  This  is  error, 
if,  upon  calculation,  it  is  found  the  interest  was  so 
computed.  The  Clerk  and  Master  will  make  the  com- 
putation and  report  on  this  matter. 

The  costs  of  the  cause  are  decreed  to  be  retained 
out  of  the  proceeds  of  the  sale  of  -  the  land.  This 
was  correct,  except  as  to  the  costs  growing  out  of  the 
proceedings  to  settle  the  partnership  between  the  Mer- 
rills and  Webb— that  portion  of  the  costs  should  be 
paid  by  Merrill.  The  costs  of  this  Court  will  be  paid, 
one-half  by  Merrill,  and  the  other  out  of  the  sale  of 
the   land. 

The  decree  will  be  modified  as  indicated,  and  in 
other  respects  affirmed,  and  the  same  enforced  by  the 
Clerk  of  this  Court,  if  the  amount  is  not  paid  within 
sixty   days. 
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W.  G.  Corder,  d  al,,  v.  M.  Dolin,  et  al. 

1.  BjiBCTTMXirT.    Advene  poeaeesum,    Gharffe.    The  Court  charged  the  jurj 

that  if  the  defendant  in  ejectment  took  possession  in  1849,  under  a 
bond  for  title,  and  held  adverse  possession  continuously  untU  his 
death  in  1866,  and  if,  after  his  death,  the  tenants  continued  to  hold 
adverse  possession  for  the  defendant's  heirs  for  seven  years,  these 
united  possessions  under  the  bond  would  form  a  bar  to  plaintififs 
action. 
HeU  This  charge  was  correct. 

2.  Same.    Same.    EetappeL    But  it  was  erroneous  to  charge  that  if  de- 

fendant claimed  under  a  title  bond  executed  by  the  ancestor  of  the 
plaintiff,  then  the  defendant  would  be  estopped  to  deny  the  plaintifi*s 
title,  and  verdict  should  be  for  the  plaintiff.  It  does  not  follow  that 
because  the  defendant  held  under  such  ancestor's  title  bond,  therefore 
he  could  not  have  such  adverse  possession  as  would  constitute  a  bar 
after  seven  years. 

Cases  cited:  Marr  v.  Gilliam,  1  Cold.,  488;  Wortham  «.  Cherry,  t 
Head,  468 ;  Gudger  v.  Barnes,  4  Heisk.,  578« 


FROM  LINCOLN. 


Appeal   from   the   Circuit   Court.       W.    P.    Hickbr- 
80N^  Judge. 

Bright  for  Corder. 

W.  B.  Martin,  Boyce  &  Burnam  and  Kerchevax- 
for  Dolin. 

J.  C.  &  J.   M.   Gaut  and   Thos.   M.   Osment  for 
Bonner's  heirs. 

Nicholson,  C.  J.,  delivered   the  opinion  of  the  .CourU 


DECEMBER  TERM,  1874.  239 


Gorder  v.  Dolin. 


This  is  an  action  of  ejectment^  commenced  in  De- 
cember^ 1869,  by  W.  G.  Corder  against  M.  Dolin, 
who  was  a  tenant  of  J.  J.  Bonner,  the  latter,  during 
the  pendency  of  the  cause,  being  substituted  as  defendant 
instead   of  Dolin. 

W.  G.  Corder  relied  for  title  upon  a  grant  ot 
North  Carolina,  issued  in  1794,  to  Boyd  &  Hachett, 
and  upon  a  deed  from  James  G.  Caruthers  to  W.  G. 
Corder,  dated  in  1839,  and  upon  proof  of  continuous 
adverse  possession  under  this  deed  for  more  than  seven 
years. 

Defendant  depended  upon  an  alleged  adverse  posses- 
sion for  more  than  seven  years,  under  a  title  bond 
executed    by  John   Corder,   in   1849,.  to    J.   J.   Bonner. 

Two  trials  were  had  on  the  issue  so  made  up,  both 
of  which  resulted  in  verdicts  for  W.  G.  Corder,  but 
the  same  were  set  aside  by  the  Court,  and  new  trials 
granted. 

W.  G.  Corder  obtained  leave,  in  1872,  to  amend 
his  declaration  by  filing  a  count  in  the  name  of  W. 
G.  Corder  and  others,  heirs  of  John  Corder,  deceased, 
under   whose  title  bond   Bonner  claimed  title. 

The  cause  was  then  tried  upon  the  issue  as  to 
both  counts,  and  the  jury  found  against  W.  G.  Corder 
on  the  first  count,  and  in  favor  of  W.  G.  Corder 
and  the  other  heirs  of  John  Corder  on  the  second 
count. 

W.  G.  Corder  has  appealed  from  the  judgment  on 
the  first  count,  and  Bonner  has  appealed  from  the 
judgment  on   the  second  count. 
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1.  Was  there  any  error  in  the  judgment  on  the 
first   count? 

It  is  manifest  that  W.  G.  Corder  had  no  title 
under  the  grant  of  North  Carolina  and  the  deed  of 
Caruthers^  but  if  his  possession  was  adverse  under  his 
deed  for  seven  years,  at  the  end  of  that  time  he  had 
a  fee  simple  title.  The  Court  so  charged  the  jury, 
but  he  charged  that  if  Bonner  took  possession  in  1849, 
under  his  bond  for  title  from  John  Corder,  and  held 
adverse  possession  continuously  until  his  death,  in  1864, 
and  if  upon  his  death  the  tenant  on  the  land  con- 
tinued to  hold  adverse  possession  for  Bonner's  heir, 
and  this  possession  continued  for  seven  years,  these 
united  possessions  under  the  bond  would  form  a  bar 
against  W.  6.  Corder's  action.  This  charge  is  sustained 
by   the  case   of  Marr  v.  Gilliam,  1   Cold.,  488. 

Under  this  charge  the  jury  found  against  W.  G. 
Corder  on  the  first  count,  and  the  proof  sustains  the 
verdict. 

2.  Was  there  error  in  the  judgment  on  the  second 
count  ? 

We  have  stated  that  John  Corder's  heirs  were  made 
plaintiflb  by  an  amended  declaration  in  1872.  No 
exception  seems  to  have  been  taken  to  the  action  of 
the  Court  in  allowing  this .  amendment ;  nor  do  we  see 
that  any  question  was  made  thereon  on  the  trial  below. 
It  is  said  now,  however,  that  the  Court  erred  in  per- 
mitting thia  amendment,  because  Uiere  is  no  privity 
between  th/e  plaintifis  .  in  the  second  count  and  the 
lessee  of  the   plaintiff,  and  because  the  plaintifis   in  the 
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second  count  rely  upon  a  difierent  title,  having  no  re- 
lation to  that  of  the  lessor.  It  is  not  clear,  that 
under  our  liberal  system  of  amendments,  that  there 
was  error  in  allowing  the  amendment  to  be  made. 
But  waiving  that  question,  as  no  objection  seems  to 
have  been  made  to  the  amendment,  we  think  its  effect 
was  to  operate  as  a  new  suit  in  the  name  of  the  heirs 
of  John  Corder.  In  this  view  the  amendment  would' 
not  relate  back  to  the  issuance  of  the  original  summons 
in  December,  1869,  but  for  all  purposes  would  be 
treated  as  a  suit  commenced  in  1872.  It  would  fol- 
low that  if  defendant  in  the  suit  had  been  in  con- 
tinuous adverse  possession  of  the  land  for  twenty  years, 
when  tiie  amendment  was  made,  he  could  rely  on.  the 
presumption  of  a  grant  to  defeat  the  action  of  the 
plaintifb  in  the  second  count. 

But  this  question  seems  not  to  have  been  made  or 
passed  on  by  the  Court  on  the  trial.  The  case  turned 
upon  the  charge  of  the  Court  as  to  the  estoppel  upon 
defendant,  arising  from  the  &et  that  he  claims  under 
the  ancestor  of  plaintiffs  in  the  second  count.  The 
Court  charged,  '^that  if  Bonner  claimed  under  a  title 
bond  executed  by  John  Corder,  the  ancestor  of  plain- 
tiff in  the  second  count,  then  Bonner  is  estopped  from 
denying  plaintiff's  title,  and  the  verdict  should  be  for 
plaintifis  on   the   second   count.'' 

The  principle  on  which  the  Circuit  Judge  proceeded, 

in   his  charge,  was,  that   where  both   parties  claim   title 

under  the  same  third    person,   it  is  sufficient  to   prove 

the  derivation  of   title  from   him,   without  proving   his 
16 — ^VOL.  4. 
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title.  Hence,  both  parties  are  estopped  to  gaLosay  the 
title  under  which  they  claim.  Woriham  v.  Cherry^  3 
Head,  468. 

But  it  does  not  follow,  that  because  Bonner  held 
under  the  title  bond  of  John  Corder,  therefore  he  could 
not  have  such  adverse  possession  as  would  constitute 
a  bar  to  the  action  after  seven  years  of  such  adverse 
(K>sses8ion. 

In  the  case  of  Gudger  v.  BameSj  4  Heisk.,  578,  this 
Court  held,  ^Hhat  so  fiir  as  the  possession  of  the  land 
under  the  title  bond  goes,  it  is  a  possession  for  him- 
self adverse  to  the  right  of  possession  of  the  vendor;  so 
that,  if  such  vendor  shall  hold  possession  under  the 
title  bond,  and  purchase  evidenced  by  it,  seven  years, 
he  would  be  protected  against  any  possessory  action,  or 
action  in  law  or  equity,  on  the  part  of  the  vendor, 
in  which  the  vendor  should  seek  to  oust  him  of  his 
possession,   and   obtain  it  for  himself 

We  are,  therefore,  of  opinion  that  the  Court  erred 
in  his  charge  on  this  subject,  and  for  this  errox  the 
judgment  on  the  second  count  Will  be  reversed,  but 
the  judgment  on  the  first  count   is  affirmed. 


DECEMBER  TERM,  1874.  248 


Fisher  v.. Phillips. 


Thomas  Fibheb,  Adm'r  v.  Chajiity  Philips,  etah. 

Lapse  op  Time.  FrtmmpliUm  of  paymeni  Okvumstances  thai  vntt  rebui  pr^* 
mmnpHon,  One  of  the  sareties  to  a  note  under  seal,  against  which  a 
presumption  of  payment  had  arisen  from  lapse  of  time,  refused  to 
sell  his  land,  upon  the  ground  that  he  was  surety  for  a  debt  for  his 
son,  and  that  the  payee  of  the  note  had  agreed  not  to  push  him  for 
the  debt  in  his  life-time,  and  that  he  feared,  if  he  sold  his  land,  the 
payee  would  make  the  money  off  him.  And  also  said  to  another 
witness  at  a  different  time,  that  he  was  surety  upon  the  note,  and  the 
payee  had  promised  he  would  not  push  him  during  his,  the  surety's 
life-time. 
JETeU,  sufficient  to  rebut  the  presumption  of  payment. 


FBOM    SMITH. 


Appeal  from  the  Chancery  Court.  William  G. 
Crowley,  Chancellor. 

W.  H.  DbWitt  for  Thomaa  Fisher. 

8.  M.  FiTE  for  Charity  Phillips. 

Deaberice,   J.,  delivered  the  opinion  of  the   Court. 

The  bill  was  filed  by  MoClellan  in  the  Chancery 
Court  at  Carthage,  March  11,  1868,  to  subject  the  land 
of  James  Phillips,  to  the  payment  of  a  note  under 
seal,  dated  November  22,  1847,  and  falling  due  October 
1,  1848,  purporting  to  have  been  executed  by  David 
Phillips  and  said  James  Phillips,  and  witnessed  by  John 
Phillips. 
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James  Phillips  died  shortly  before  the  bill  was  filed^ 
and  his  heirs  at  law  were  made  defendants  and  an 
administrator^  upon  the  prayer  of  the  bill,  was  ap- 
pointed, as  provided  by  Statute,  when,  after  the  lapse 
of  more  than  six  months  from  the  death,  no  one  can 
be   procured   to   administer. 

The  bill  alleges  that  j  indulgence  was  granted  on 
said  note  to  James  Phillips,  at  his  request,  from  time 
to  time,  and  promised  to  pay  up  to  within  a  short 
time  before  his  death.  Said  David  having  left  the 
State,  insolvent,  many   years   before. 

The  answer  does  not  admit  that  James  Phillips 
signed  the  note,  and  calls  for  proof,  as  his  signature 
is  made  by  his  ^  mark,  and  his  name  does  not  purport 
to  have  been  written  by  him.  It  is  also  insisted, 
that  the  lapse  of  time  raises  a  presumption  of  pay- 
ment, said  James  having  always  been  solvent,  and  living 
in  Smith  County  from  the  time  of  the  date  of  the 
note  until  the  time  of  his  death. 

Pending  the  suit  McClellan  died,  and  it  was  revived 
in  the  name  of   his  administrator. 

A  year  or  two  before  the  death  of  James  Phillips, 
it  is  shown,  that,  one  of  his  neighbors  applied  to  him 
to  buy  a  part  of  ,his  land  to  square  his  adjoining  field, 
when  Phillips  refused  to  sell  it,  upon  the  ground  that 
he  was  security  for  a  debt  for  his  •  son,  David,  to 
McClellan,  and  that  McClellan  had  agreed  not  to  push 
him  for  the  debt  in  his  life-time,  and  that  he  feared 
if  he  sold  his  land,  McClellan  would  make  his  money 
off  him. 
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Another  witness,  who  was  son-in-law  to  James  Phil- 
lips, said,  that  he  had  often  heard  Phillips  speak  of 
the  debt  due  to  McClellan;  heard  him  speak  of  it  not 
long  before  his  death;  he  said  that  the  debt  was  upon 
a  note  that  his  s&n  David  executed  to  McClellan,  and 
upon  which  he  was  security,  and  that  McClellan  said 
he  would  not  push  him  for  the  money  during  his, 
Phillips'  life-time. 

Both  these  witnesses  state  £hat  John  Phillips  went 
to  Virginia  during  the  war,  and  was  reputed  to  be 
dead,  and   they   were  unable  to   prove  his  hand-writing. 

The  lapse  of  sixteen  years  after  a  note  under  seal 
fell  due,  was  required,  at  the  time  this  note  fell  due,  to 
raise  a  presumption  of  its  payment. 

It  is  a  presumption,  however,  which  may  \>e  re- 
butted by  complainant.  We  are  of  opinion,  that  the 
admissions  and  acknowledgments  of  James  Phillips,  as 
shown  in  the  record,  sufficiently  establish  the  fact  of 
the  execution  of  the  note  by  him,  of  its  being  still 
unpaid,  and  of   his  liability  to   pay  it. 

The   Chancellor   so  held,    and   we    affirm  his  decree* 
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David  H.  Dbapeb  v.  The  State. 

1.  PSKBUMPnoire  OF  Law.    Every  man  is  preBumed  to  be  innocent  until 

hifl  guilt  is  legally  made  to  appear ;  but  when  a  homicide  is  dearly 
proven,  and  the  Hlayer  ascertained,  and  nothing  else  appeans,  the 
killing  is  presumed  to  be  criminal,  as  every  person  is  presumed  to 
intend  the  usual  and  natural  consequences  of  his  acts. 
Case  cited :  Wilhite  v.  The  State.  MSS. 

2.  Self-dsfenoe.    To  excuse  homicide  the  danger  to  life,  or  of  great 

bodily  harm,  must  be  real,  or  honestly  believed  to  be  so  at  the  time, 
and  on  reasonable  grounds ;  the  danger  must  be  apparent  and  immi- 
nent and  existing  at  the  very  time,  or  believed  to  be  so,  and  on  let^ 
sonable  grounds. 
Cases  cited :  Bippy  v.  The  State,  2  Head,  218 ;  Williams  v.  The  State^ 
SHeiflk.,  394. 

8.  OBjEcnoK  TO  JuBOBS.  Propter  d^edum.  When  to  be  taken.  Objection 
to  a  juror  propter  d^eetumy  must  be  taken  before  the  swearing  of  the 
jury,  although  the  prisoner  is  ignorant  of  the  disqualification. 

Cases  cited :  Mcaure  v.  The  State,  1  Yerg.,  206 ;  Gillespie  v.  The  State^ 
8  Yerg.,  507 ;  Calhoun  v.  The  State,  4  Hum.,  477 ;  Ward  v.  The  State, 
1  Hum.,  259 ;  Brakefield  o.  The  State,  1  Sneed,  219. 

Authority  cited  :  1  Arch.,  108-4. 

4.  Evidence.  Sttffidency  of ,  Aa  to  what  facts  will  make  out  a  case  of 
guilt  of  manslaughter  beyond  a  reasonable  doubt.  See  the  latter 
portion  of  the  opinion  of  the  Court. 


FROM    FRANKLIN. 


Appeal  from    the  Circuit  Ck>urt.     Samuel  F.  Fitb^ 
Judge. 

Jordan  Stokes  and  R.  A.  Cox  for  Draper. 

Attorney-General  Heibkell  for  the  State. 

Deaderick,  J.;  delivered  the  opinion  of  the  Court. 
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'  The  plaintiff  in  error  was  convicted  of  manelaughter 
and  sentenced  to  two  years  imprisonment  in  the  Peni- 
tentiary, at  the  January  Term,  1875,  of  the  Circuit 
Court  of  Jackson   County. 

A  new  trial  was  refused,  and  he  has  appealed  to 
this  Court. 

Several  errors,  it  is  alleged,  ^ere  committed  in  the 
progress  of  the  trial  below,  for  which,  it  is  insisted, 
the  judgment  should  be  reversed,  and  a  new  trial 
granted.  * 

1.  Exception  is  taken  to  the  first  paragraph,  of  the 
Judge's  charge.  After  stating  the  offence  charged,  and 
that  defendant  had  pleaded  not  guilty,  he  continues  by 
stating  to  the  jury  that  "every  man  is  presumed  to 
be  innocent,  untill  his  guilt  is  legally  made  to  appear; 
but  when  a  homicide  is  clearly  proven,  and  the  slayer 
ascertained,  and  nothing  else  appears,  the  killing  is 
presumed  to  be  criminal,  as  every  person  is  pre- 
sumed to  intend  the  usual  and  natural  consequences  of 
his  apts." 

The  objection  taken  to  this  part  of  the  charge  is 
two-fold. 

1.  That,  as  the  proof  showed  the  facts  and  circum- 
stances of  the  killing,  the  law  did  not  presume  any- 
thing. 

2.  That  that  part  of  the  charge  which  instructed 
the  jury,  that,  "where  the  homicide  is  clearly  proven, 
and  the  slayer  ascertained,  and  nothing  else  appears, 
the  killing  is  presumed  to  be  criminal,''  etc.,  was  ob- 
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viousiy  intended  to  counterbalance  and  overcome  the 
presumption  of  innocence^  fixing  in  the  minds  of  the 
jury^  at  the  start,  a  presumption   of  guilt. 

There  is  nothing  in  either  objection.  The  defend- 
anty  in  the  beginning  of  the  investigation,  starts  out 
with  the  presumption  of  innocence  in  his  fiivor.  When 
he  is  shown  to  have  committed  the  homicide,  and 
nothing  else  appears,  that  presumption  is  removed. 
Such  is  the  legal  effect  of  the  proof  of  the  homicide, 
and   that  defendant   was «  the  slayer. 

Similar  objections  were  taken  to  the  charge  of  the 
Court,  which  was  in  almost  the  identical  language  with 
that  employed  in  this  case,  in  the  case  of  WUhite  v. 
The  State,  decided  at  December  Term,  1872,  of  this 
Court.  In  that  case  it  was  held,  that,  there  was  no 
error  in  the  charge,  and  that  where  the  killing  was 
proved  and  the  slayer  was  identified,  the  presumption 
i6|  that  the  killing  was  criminal,  but  that  these  fiusts, 
nothing  else  appearing  in  evidence,  did  not  raise  the 
presumption  that  the  killing  amounted  to  murder  in 
the  first   degree. 

The  conclusion  of  the  paragraph,  that  the  '^killing 
is  presumed"  to  be  criminal,  "as  every  man  is  pre- 
sumed to  intend  the  usual  and  natural  consequences 
of  his  acts,"  has  also  been  criticised  as  uncalled  fi>r, 
and  irrelevant,  and  calculated  to  prejudice  the  defend- 
ant. The  propositions  are  both  sound  law,  and  in 
the  connection  in  which  the  latter  part  of  the  para- 
graph occurs,  while  it  might  have  been  omitted  without 
impairing    the    force    of    the    principle     announced,   we 
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do  not  see  that  it  can  or  does  qualify  it  to  the 
prejudice  of  defendant. 

2.  It  is  next  insisted,  that  the  Judge  erred  in  his 
definition  of   the  offence  of   manslaughter. 

In  the  beginning  of  the  charge,  his  Honor,  the 
Circuit  Judge,  faMj  and  accurately  defined  the  several 
grades  of  homicide,  first  distinguishing  between  murder 
in  the  first  and  murder  in  the  second  degree.  When 
he  defines  manslaughter  to  be  ^^the  unlawfiil  killing 
of  another,  without  malice,  either  expressed  or  implied, 
which  may  be  either  voluntary  upon  a  sudden  heat, 
or  involuntary,  but  in  the  commission  of  some  unlawfiil 
Bctf^  and  he  further  instructed  the  jury  as  to  the 
punishment  of  these  several  offences. 

It  is  not  controverted,  that  the  above  definition  of 
manslaughter,  is  correct,  but  it  is  insisted,  that,  in 
other  parts  of  the  charge,  in  directing  the  attention 
of  the  jury  to  the  distinctions  between  murder  and 
manslaughter,  he  inaccurately  defines  the  latter.  The 
definition  already  given  was  read  to  the  jury  from  the 
Code,  §4603,  as  were  the  other  provisions  of  the  Code 
upon  the  definition  and  degrees  of  homicide.  The 
Judge  then  proceeded  to  explain  the  meaning  of  the 
terms  used  in  defining  the  degrees  of  murder,  and  of 
manslaughter.  And  recurring  to  the  definition  pre- 
viously given  by  him,  of  the  offence  of  murder  in 
the  first  degree,  he  explains,  correctly,  the  meaning  of 
the  words  successively  used  in  defining  said  ofience, 
and,  by  way  of  illustrating  the  difierences  between  mur- 
der in    the    first    degree,   and    murder    in    the    second 
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degree,  and  also  between  marder  in  the  second  degree 
and  voluntary  manslaughter,  the  Judge  said  to  the 
jury,  that,  ''if  the  killing  was  unlawful,  wilAil  and 
malicious,  though  not  deliberate  and  premeditated,  it 
would  be  murder  in  the  second  degree.  If  done  on 
a  sudden  heat  of  passion,  without  malice,  it  would 
be   voluntary  manslaughter.'^ 

The  .  objection  is,  that  the  forgoing-  is  an  incom- 
plete, and,  therefore,  inaccurate  definiticm  of  the  offence 
of  manslaughter. 

It  was  not  given  or  intended  as  a  full  and  aocu* 
rate  definition  of  -the  ofience,  that  had  been  given  jnst 
before  in  the  language  of  v  the  Code,  but  the  purpose 
of  the  Court  in  the  part  of  the  charge  criticized,  was 
to  enable  the  jury,  by  stating  some  of  the  distin- 
guishing features  of  the  offence,  to  enable  them,  to 
discriminate   between  them. 

Thus,  killing  ''on  a  sudden  heat  of  passion,  without 
malice,'^  distinguishes  voluntary  manslaughter  from  mur- 
der in  the  second  degree,  and  this  distinction  is  frirther 
illustrated  in  the  same  connection^  by  the  example  of 
two  persons  upon  a  sudden  qufurrel,  'fighting,  -  and  one 
killing  the   other.- 

In  view,  therefore,  of  the  £su3t,  that  every  grade  of 
homicide  had  been,  in  the  beginning  of  the  chai^e> 
and  just  before  that  part  excepted  to,  fully  defined 
and  elaborately  explained,  we  do  not  think  that  the 
subsequent  parts  of  the  charge  which  have  been  ob- 
jected to,  were  erroneous,  or  in  any  degree  calculated 
to   mislead  the  jury^  or   to  the  prejudice  of  defendants 
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It  is  also  objected,  that  the  Circuit  Judge  did  not 
correctly  state  the   law  of  self-defence. 

The  charge  is,  that,  ''to  excuse  the  homicide,  the 
danger  to  life,  or  of  great  bodily  harm,  must  be  real 
or  honestly  believed  to  be  so  at  -the  time,  and  on 
reasonable  grounds;  the  danger  must  be  apparent  and 
imminent  and  existing,  at  the  very  time,  or  believed 
to  be  so,  and  on  reasonable  grounds,^'  "  the .  belief  or 
apprehension-  of  danger  must  be  founded  on  sufficient 
circumstances  to  authorize  the  opinion,  that  the  deadly 
purpose  to  do  great  bodily  harm  then  exists,  and  the 
real  fear  that,  it  will,   at    that  time,  be  executed/' 

The  objection  to  this  part  of  the  charge  is,  that 
the  jury  is  instructed,  that,  to  excuse  the  killing,  the 
danger  must  exist,  or  be  really  apprehended  at  the 
very  time,  or  at  the  moment  when  the  &tal  blow  is 
given ;  and  deprives  him  of  this  defence,  "  if  the  danger 
or  apprehension  existed  a  moment  before,  or  after  the 
&tal  blow  was  given,"  but  did  not,  in  fact,  exist  at 
the  very  time  when  the  blow  waa  given. 

The  law  of  self-defence  is  founded  upon  the  in- 
herent right  of  self-protection.  To  preserve  his  life 
or  protect  himself  from  great  bodily  harm,  a  party 
assailed  may,  if  necessary  to  this  end,  or  honestly  be- 
lieved to  be,  on  reasonable  grounds,  carry  this  right 
to  the  extent  of-  taking  the  life  of  his  assailant.  But 
to  excuse  him,  the  danger  must  be  imminent  and  im- 
pending, manifested  ''by  some  words  or  overt  acts  at 
the  time-  dearly.,  indicative  of  a  present  purpose  to 
do   the  injury;"  2   Head,  218. 
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And  thifi  ^^  fear  of  death  or  great  bodily  harm, 
^^  must  be  really  entertained,  and  the  act  done,  under 
an  honest  and  well-founded  belief  that  it  is  absolutely 
necessary  to  kill  at  that  moment,  to  save  himself  from 
a  like  injury.*'       Ibid. 

The  case  of  Rippy  v.  Tlu  Stale,  2  Head,  218,  is 
cited  and  approved  in  the  case  of  WiUiams  v.  2%e  StaUf 
3  Heisk.,  394,  where  it  is  held,  that,  ^^  to  make  out 
the  case  of  self-defence,  it  must  be  shown  that  de- 
fendant did  really  entertain  the  fear  of  death,  or  great 
bodily  harm,  at  the  time  he  fired  the  gun  and  did 
the  killing,  that  he  did  shoot  under  an  honest  and 
well-founded  belief  that  it  was  absolutely  necessary 
for  him  to  kill  the  deceased  at  that  moment  to  save 
himself  from  a  like   injury." 

If  defendant  had  no  such  apprehension  at  the  very 
time  at  which  the  blow  was  given  that  produced  the 
death,  of  course,  there  is  nothing  upon  which  the 
excuse  of  self-defence  can  rest.  The  existence  of  a 
reasonable  apprehension  of  danger,  is  the  sole  ground 
upon  which  the  defence  can  rest,  and  if  it  does  not 
exist  at  the  time  of  doing  of  the  act,  the  act  itself 
cannot    be   excused. 

The  charge,  therefore,  was  not  erroneous,  in  respect 
to  the  law  of  self-defence. 

After  the  verdict  was  rendered,  Irvin  West,  one  of 
the  jurors,  was  examined  by  the  defendant  in  open 
Court  upon  the  motion  for  a  new  trial,  and  testified 
that  he  married  the  daughter  of  a  widow,  in  said 
county  of  Jackson,   and   lived    with    his  mother-in-law, 
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and  she  was  about  to  remove  and  let  him  remain  in 
the  hoase^  but  he  had  not  determined  whether  he  would 
remain  on  her  place  or  rent  land  elsewhere.  That  he 
owned  no   land  in   said   county. 

Defendant  made  affidavit  that  West  was  neither  a 
freeholder  nor  householder  of  Jackson  County^  and^  if 
he  had  known  the  fiust^  he  would  not  have  taken  him 
on   the  jury. 

It  does  not  appear  what  answers  were  made  by 
the  juror,  upon  his  preliminary  examination.  The  pre- 
sumption  is^  that  he  did  not  disqualify  himself  as  a 
juror  by  his  answer.  Probably  he  supposed  himself 
competent^  and   so   answered. 

In  the  case  of  MoGure  v.  The  State,  1  Yer.,  206, 
it  was  decided,  that,  objection  to  a  juror,  propter  drfec^ 
fumy  as  in  this  case,  must  be  taken  before  the  swearing 
of  the  jury,  although  the  prisoner  is  ignorant  of  the 
disqualification.  To  the  same  effect,  are  the  later  cases 
of  OUkyne  v.  The  StcOe,  8  Yerg.,  607,  Ward  v.  ITie 
State,  1  Hum.,  259,  and  Calhov/n  v.  The  State,  4  Hum, 
477 ;  see,  also,  1    Arch.,  163-4. 

Where,  however,  a  juror  has  prejudged  the  case,  a 
di^rent  rule  prevails,  and  a  new  trial  will  be  granted 
for  such  cause;  Brdkefidd  v.  The  State,  1  Sneed,  219. 

The  defendant,  upon  the  trial,  introduced  Polly 
White,  a  witness,  who  testified,  that  Napoleon  Rich- 
mond, a  son  of  the  deceased,  was  sent  for  soon  after 
his  fitther  was  struck  the  fatal  blow,  and  when  he 
came^  that  his  fether  stated  to  him,  ^^I  want  you  to 
stay  with  me    now,  and  when  I  get  well,  we  will   fix 
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it  all  ap.  It  was  not  me  and  Dave,  it  wss  whisky." 
Napoleon  Richmond  testified,  that  no  such  conversa- 
tion by  his  &ther  was  had,  as  that  ^stated  by  P<^ 
White,  and  that  his  fitther  did  ^^ask  him  to  take  care 
of  his   little  children/^ 

This  testimony,  as  to  what  the  deceased  did  say, 
was  objected  to,  and  the  objection  was  overruled.  It 
was,  perhaps,  not  strictly  admissible,  but  was  not  of  a 
character  to  do  any  damage  to  the  defendant.  It 
was  not  an  error  of  such  character  as  to  authorize  a 
reversal. 

It  is  argued,  that  the  &cts  presented  in  the  record 
do  not   make  a  case  of  guilt  beyond  reasonable  doubt. 

Richmond  and  Draper  were  near  neighbors,  and, 
when  sober,  were  peaceable,  orderly  men;  when  drink- 
ing, the  testimony  is,  that  deceased  was  turbulent  and 
quarrelsome.  They  had  been  drinking  together  all 
the  day  of  the  homicide,  and,  about  sundown,  rode  up 
to  the  house  of  Huffhine,  not  fiu*  from  where  they 
themselves  lived.  Drai>er  proposed  to  Richmond  to 
light,  and  get  something  to  drink.  Richmond  at  first 
declined,  but  finally  consented.  Draper  helped  him  off 
his  horse ;  both  were  intoxicated — Richmond^  perhaps, 
more  so  than  Draper.  They  entered  the  porch  and 
seated  themselves.  A  little  boy  six  or  seven  years 
old,  son  of  Herrii^g,  the  son-in-law  '  of  Huffhine,  who 
lived  in  the  house  with  his  fiither-in-law,  was  sitting 
in  a  chair  in  the  porch,  and  Richmond  rudely  pulled 
him  out  of  the  chair  by  his  feet,  and  his  head  and 
back  struck  the  floor.       Herring  remonstrated  with  him 
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for  his  rudeness^  and  Draper  said,  speaking  to  deceased, 
''Frank,  if  yoa  are  going  to  do  that  way  about  a 
clever  man's  house,  let's  go  home/'  Richmond  then 
asked  Draper  if  he  took  it  up,  with  an  oath,  adding, 
that  ''he  feared  no  man."  Draper  said  no,  he  did 
not  take   it  up. 

Herring  then  interposed,  to  prevent  a  quarrel,  and 
supper  being  announced,  invited  both  to  supper.  They 
declined  to  go  in  to  supper.  Herring  and  the  &mily 
then  went  ofP  to  their  supper,  and  while  at  supper  he 
heard  them  "jowering,"  and  heard  Richmond  say  "you 
have  said  something  you  will  have  to  take  back,"  and 
heard  one  of  them  say,  "  let's  go  out  and  fight." 
Herring  then  left  the  supper-table  and  went  out  into 
the  porch,  and  as  he  entered  the  porch,  they  were  up, 
and  Draper  was  going  towards  the  door,  and  Richmond 
was  following.  As  Draper  went  out,  Richmond  kicked 
him  two  or  three  times  lightly,  Richmond  following  to 
the  door  of  the  porch.  He  stood  there,  with  his 
hand  on  the  post  of  the  door.  Draper  stood  leaning 
on  the  railing  of  the  piazza  about  half  a  minute, 
perhaps  not  so  long,  then  walked  slowly  four  or  five 
steps  from  the  door,  where  there  was  an  axe  lying, 
picked  up  the  axe,  and  turned  with  it  in  his  hands. 
Richmond  was  still  standing  in  the  porch  door:  Draper 
came  back  in  a  rush,  saying,  "give  back  Frank,  I  am 
coming,"  and  struck  Richmond  with  the  blade  of  the 
axe  over  the  right  eye,  and  Richmond  fell  back  on 
the  floor  of  the  porch.  Draper  started  in  with  the 
axe,  and  Herring    told    him    not    to  strike    any  more, 
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and  he  dropped  the  axe,  saying,  ^'  I  don't  reckon 
he  will  call  me  a  coward  any  more/'  After  stand- 
ing around  awhile,  Draper  asked  Herring  if  Rich- 
mond was  much  hurt,  and  being  told  that  he  was, 
remarked  ^*  I  had  better  leave,"  and  got  on  his  horse 
and  left.  ^'Richmond  died  of  this  wound  on  the 
fourth  day  afterwards."  Such  are  the  material  &ctB 
of  the  case,  as  testified  to  by   Herring. 

Deceased  had  no  arms  at  the  time  he  was  struck, 
unless  he  had  in  his  hand  a  barlow  knife,  which  was 
found  open  near  him,  upon  the  floor,  after  the  diffi- 
culty.      This  knife   was  identified   as  belonging  to   him. 

Upon  the  foregoing  &cts,  which  are  not  contra- 
dicted in  any  material  particular,  by  any  testimony  in 
the  record,  we  think  it  is  very  clear  that  Draper  was 
in  no  danger  of  serious  bodily  harm,  and  that  he  did 
not  apprehend  any  danger  at  the  time  he  struck  the 
fatal  blow.  After  he  left  the  door  of  the  porch, 
deceased  did  not  follow  him;  he  had  passed  beyond 
his  reach,  and  he  made  no  attempt  to  follow  up  the 
assault.  Draper  paused,  leaning  upon  the  r^Ung  of 
the  porch,  and,  after  that,  turned  and  walked  slowly 
to  the  place  where  the  axe  was  lying,  picked  |t  up 
and  turiied  toward  deceased,  exclaiming,  ^^  give  back, 
Frank,  Pm  coming,"  rushed  upon  him  and  dealt  the 
fisital  blow.  During  all  this  time,  deceased  stood  at 
the  same  place  he  occupied  when  -Draper  went  out  of 
the  door,  and  made  no  attempt  or  offer  to  assault 
hinl,  or  to  pursue,  up  to  the  moment  of  receiving  his 
death-^blow. 
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This  case  presents  a  sad  picture  of  distress,  brought 
upon  the  femilies  of  two  neighbors,  by  their  own 
misconduct.  It  is  shown  in  the  record,  by  the  testi- 
mony of  those  who  have  known  them  both  for  many 
years,  that  they  were  good  and  peaceable  citizens  when 
sober.  But  by  drunkenness,  one  has  been  prematurely 
consigned  to  the  grave.  Upon  the  other,  it  is  our 
paininl  duty  to  pronounce  a  felon's   doom. 

There  being  no  error  in  the  record  for  which  the 
judgment  of  the  Circuit  Court  should  be  reversed 
the   same  is  a£Srmed. 


Obange  Swan  v.  W.  B.  Castleman,  et  als. 


1.  DiMUJumL  What  U  admiit,  A  demaner  admits  all  matters  well 
pleaded,  with  certain  limitatioiiB,  sach  as  statements  contradicted  hj 
other  parts  of  the  bUl,  as  an  exhibit  made  part  of  it. 

S.  Puusoio.  OonttnutUm,  The  original  bill  alleged  that  defendant  and 
his  mother  took  a  lease  of  the  property  in  controyersy.  The  lease 
was  not  made  an  exhibit  to  the  bill,  but  a  copy  from  the  Register's 
office  was  offered  to  be  produced  at  the  hearing  as  eyidence.  The 
cross-bill  admitted  the  copy  was  on  file  at  the  time  of  filing  the  cross- 
bill, and  admitted  that  his  mother  did  take  the  lease.  Upon  demur- 
rer to  the  cross-bill, 

SMf  That  the  lease  might  be  looked  to  as  part  of  the  croai-bill,  as 
ifaough  it  had  been  made  an  exhibit  thereto. 

17 — ^VOL.  4. 
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3.  LSASE.     Oontiruction.    Winnie  McFarland  owned  a  dower  interest  in 

sixtj-three  feet  of  ground,  on  which  8he  resided.  The  l^gal  title  to 
the  ren:\ainder  interest  in  said  sixty-three  feet,  as  well  as  to  three  ad- 
ditional feet  not  included  in  the  dower,  was  in  complainant  and  his 
wife.  This  being  the  state  of  facts,  Winnie  McFarland  and  her  son, 
W.  B.  McFarland,  took  from  complainant  and  wife  a  lease  in  these 
words ;  "  Bent  all  the  ground  now  owned  by  Swan  (the  complainant) 
and  wife  on  Lot  No.  36,  in  the  city  of  Nashville,  on  Ck>llege  Street^ 
which  lease  shall  continue  during  the  life  of  said  Winnie  McFarland^ 
paying  ten  cents  per  annum  and  taxes  on  said  land,  etc." 

Hdd,  That  the  lease,  construed  in  connection  with  the  allegations  of 
the  bill,  does  not  include  the  sixty-three  feet  of  dower,  and  that  de- 
fendant is  not  estopped  thereby  to  dispute  complainant's  title  to  the 
land  covered  by  the  dower. 

4.  Fbaudulent  Deed.    By  tohom  may  il  be  impeached*    A  deed  obtained 

by  fraud  or  duress  is  not  absolutely  void  in  law,  so  as  to  be  incapable 
of  confirmation,  but  is  voidable  at  the  election  of  the  party  defrauded 
or  coerced.  Such  deeds,  however,  are  only  voidable  and  to  be  avoided 
at  the  election  of  the  party  dtfravdtd  or  ooercedf  and  by  privies,  and 
no  third  person  can  interpose  to  assert  his  right  for  him. 

6.  FoasESBiON.  EighU  wider.  One  in  possession  of  property,  claiming  it 
as  his  own,  is  entitled  to  retain  his  possession  as  against  all  but  one 
having  a  superior  right. 

6.  Frattd.  How  third  party  may  take  advantage  of.  Though  a  convey- 
ance obtained  by  fraud  be  only  voidable,  and  can  be  impeached  and 
set  aside  only  at  the  suit  of  the  party  defrauded,  or  his  privies,  yet^ 
if  the  property  conveyed  is  in  the  possession  of  a  third  party,  and 
the  fraudulent  oonveyee  has  to  come  into  a  Oburt  of  Bqiiity  for 
assistance  in  the  assertion  of  his  claim,  and  to  obtain  the  benefit  of 
his  fraud,  he  will  be  repelled  upon  the  maxim  that  "  he  who  comes 
into  that  Court  asking  its  aid  must  do  so  with  clean  hands."  This  is 
not  to  give  active  relief  to  a  party  who  has  no  title,  but  Is  simply  a 
principle  on  which  his  opponent  is  repelled  from  the  Court,  the 
Court  helping  neither  the  one  nor  the  other— not  the  complainant, 
because  it  would  be  helping  him  reap  the  benefit  of  his  fraud ;  nor 
the  defendant,  because  he  might  have  no  legal  title,  yet,  being  de- 
fendant, and  in  possession,  his  condition  is  best. 

Cases  cited:  Waterhouse's  Lesse  v.  White,  2  Tenn.  R,  333;  Marr  «. 
Gilliam,  1  Cold.,  507-8;  Mallory,  Adm'r,  v.  Young,  10  Hum.,  800. 
Parks,  for  use,  etc,  v.  McKamy,  8  Head,  297. 
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Authorities  cited :  Bispham's  Prin.  of  Equity,  p.  205,  J42;  Kerr  on 
Frauds,  pages  48,  49,  50;  Story'  £q.  Jur.,  Bedf.  Ed.,  ;257a;  Gale  v. 
Lendo,  1  Vernon,  475;  Jackson  v.  Marshall,  1  Murphj,  N.  C.  B.,  332. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court.  David  Camp- 
BELi^^    Chancellor. 

Jordan  Stokbb  for  Orange  Swan. 

No  brief  for  Castleman. 

Freeman^   J.^  delivered  the  opinion    of   the    Court. 

By  the  original  bill  in  this  case  it  is  stated^  that 
Robert  P.  McFarland  died  in  the  city  of  Nashville 
in  1821 ;  that  he  was  owner^  by  descent  from  his 
fiither,  of  lot  No.  36^  as  laid  down  on  the  original 
plan  of  said  city^  two  parcels  of  thirty  feet  each,  front- 
ing on  College  Street,  running  back  the  depth  of  the 
lot,  except  ten  feet  for  a  passway,  however,  having 
been  sold  off  by  him  before  his  death.  He  left  his 
widow,  Winnie  McFarland,  and  one  daughter,  Sarah 
J.  McFarland,  his  only  heir.  The  widow  administered 
on  his  estate,  and  had  dower  assigned  her,  which 
was  about  sixty-three  feet  of  the  lot  fronting  on 
College  Street.  The  bill  states,  that  she  remained 
in  possession  and  enjoyment  of  her  dower  until  her 
death,  in  May,  1863.  After  the  dower  was  allotted, 
there   was,  on  the    north    side  of  it,   about    ninety-five 
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feet  fronting  College  Street,  and  on  the  south  about 
thirty-two   feet,   which  had    descended   to   the  daughter. 

In  1836,  this  daughter  married  the  complainant  in 
the  original  bill,  and  in  1842  he  and  his  wife  sold 
all  the  lot,  including  the  remainder  in  the  dower  in- 
terest,  then  occupied  by  the  widow,  to  one  Isaac  C. 
Benson.  On  the  26th  of  August,  1842,  it  appears 
Benson  professed  to  sell  this  lot  back,  and  did  convey 
it  to  Swan  and  wife.  Swan  and  wife,  afterwards,  in 
1848,  sold  sixty  feet  of  this  lot  to  one  Simpkins,  and 
in  1850,  thirty  feet  more.  They  also  sold  thirty-one 
feet,  in  1850,  to  -one  Morrison.  These  sales  left  the 
dower  interest  of  sixty-three  feet,  with  five  feet  on  the 
north,  as  stated  in  the  bill,  in  the  answer  and  cross- 
bill three  feet,   and    one   foot  on   the  south. 

It  is  then  alleged,  that  in  1857,  Winnie  McFar- 
land,  and  defendant,  Wm.  R.  McFarland,  an  illigiti- 
mate  son  of  Winnie  McFarland,  who  was  living  with 
his  mother  at  the  time,  leased  from  complainants  all 
of  said  property  not  previously  sold,  at  a  rent  of  ten 
cents  a  year,  and  payment  of  taxes,  with  a  stipulation 
to  restore  the  property  to  the  possession  of  Orange 
Swan   at  the  death  of  Winnie   McFarland. 

After  this  introductory  matter,  liot  apparently  much 
related  to  what  would  seem  the  main  purpose  of  the 
bill,  it  is  then  alleged,  that  in  1858  complainant  and 
wife  sold  and  conveyed  all  this  property  to  Curtis  F. 
Swan  for  $13,600,  for  which  his  note  was  taken  twelve 
months  afier  date.  Curtis  F.,  on  the  same  day,  made 
a  deed  of  trust  to  defendant  Castleman,  as  trustee,  to 
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secure  the  payment  of  this  note.  Castleman  reftised 
to  accept  the  trust,  and  this  bill  asks  a  sale  of  the 
property  under  the  deed  of  trust,  for  the  payment  of 
the   debt  secured   by   it. 

In  addition,  it  is  claimed,  that  Curtis  F.  Swan 
(who  is  a  non-resident)  owes  complainant  another  note, 
of  upwards  of  $5,000,  given  in  July,  1855;  that 
McFarland  has  remained  in  possession  of  the  lot  since 
the  death  of  his  mother,  Winnie;  has  rented  a  portion 
of  the  premises,  and  received  rents;  and  that  he  had 
remained  in  possession  in  violation  of  the  lease,  with- 
out color  or  pretence  of  title.  This  bill  was  filed  in 
1866. 

The  prayer  of  the  bill  was  for  sale  of  the  prop* 
erty  to  pay  the  debt  secured,  for  an  attachment  of  the 
rents  due  from  W.  R.  McFarland  to  Curtis  F.  Swan, 
to  be  appropriated  to  the  payment  of  the  debt.  It 
is  proper  to  state  that  Sarah,  the  wife  of  complainant, 
had  died  before  the  filing  of  this  bill,  never  having 
had  any   child. 

The  answer,  which  is  filed  as  a  cross-bill,  admits 
most  of  the  statements  of  the  original  bill,  and  that 
the  mother  had  taken  the  lease  exhibited  with  the 
bill.  It  then  puts  in  pretty  distinctly  three  or  four 
grounds  of  defence  against  complainant's  claim,  which 
may   be  summed   up  as   follows: 

First,  that  the  lease  did  not  embrace  or  have  any- 
thing to  do  with  the  dower  interest,  nor  cover  it,  bu1( 
only  extended  to  about  three  feet  on  the  north  of 
the   dower,  the  only  object  in  taking   it  being  to  enable 


262  NASHVILLE : 


Swan  V.  Gastleman. 


Fespondent  and  his  mother  to  close  up  this  three  feet 
which  was  being  used  as  a  passway,  to  the  annoyance 
of  those   occupying  the   dower    premises. 

Second,  that  the  deeds  made  by  the  wife  of  Swan 
to  Benson,  and  then  by  them,  after  the  reconveyance, 
to  Curtis  F.  Swan,  were  obtained  from  the  wife  by 
fraud,  coercion,  and  undue  influence.  That  they  were 
a  part  of  a  meditated  scheme  of  fraud  or  malpractice 
by  which  the  husband,  Orange  Swan,  was  to  secure 
the  title  to  the  property  of  his  wife,  she  being  child- 
less and  in  feeble  health.  In  support  of  this  view, 
it  is  alleged  that  Curtis  F.  Swan  is  a  nephew  of  com- 
plainants, was  totally  insolvent  at  the  time  of  the  pre- 
tented  sale  to  him,  and  that  the  same  was  not  bona 
fde,  but  only  a  part  of  the  fraudulent  arrangement. 
He  also  suggests  that  the  $5,000  debt  claimed  is  ficti- 
tious an*d   not   real. 

Third,  respondent  claims  that  he  is  not  a  trespasser 
or  wrongdoer  in  holding  possession  of  the  property,  or 
remaining  on  it,  and  asserting  title  to  it,  because  he 
insists,  that  though  he  is  illegitimate,  he  is  the  heir 
of  his  mother,  and  as  such  entitled  to  the  property  by 
descent.  The  prayer  of  this  answer  as  a  cross-bill  is 
simply  that  the  same  be  answered,  these  defences  be 
allowed  to  the  original  bill,  the  same  be  dismissed, 
and   for  general   relief  in   the   usual   form. 

A  demurrer  was  filed  to  this  cross-bill,  which,  so 
far  as  it  is  special,  and  points  out  defects  in  the  cross- 
bill, we  will  state.  The  second  assignment  is  substan- 
tially,  that    before   the   filing  of   the  original    bill,   res- 
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pondent  in  the  cross-bill  was  a  mere  tenant,  had  gone 
into  possession  of  it  under  a  written  lease  irom  com- 
plainant and  wife,  and  was  thereby  estopped  to  deny 
or  set  up  any  defect  in  complainant's  title,  or  resist 
his  equities. 

The  third  assignment  is,  that  McFarland,  being  ille- 
gitimate, had  no  right  or  interest  in  the  property  as 
heir  of  his  mother,  and  not  entitled  to  resist  the  claim 
of  complainant  on  the  grounds  set  forth  in  the  cross- 
bill. 

The  fourth  assignment  is,  that  even  though  Mc- 
Farland  was  in  adverse  possession  of  the  property  from 
the  death  of  his  mother,  such  possession  would  not 
entitle  him  to  resist  complainant's  claim,  nor  to  any 
discovery  on  the  matters  alleged. 

The  demurrer  was  overruled,  and  an  appeal'  allowed 
to   this   CSourt. 

The  first  question  presented  is,  that  defendant  was 
a  tenant  of  complainant  under  a  lease  from  him  and 
wife,   and   estopped   to   deny   the   title   of  complainant. 

The  original  bill  does  allege  that  defendant  and 
his  mother  took  a  lease  of  all  the  property  not  pre- 
viously sold.  This  lease  is  not  made  an  exhibit  to 
the  bill,  but  a  copy  from  the  Register's  office  is  offered 
to  be  produced,  on  or  before  the  hearing,  as  evidence. 
The  cross-bill,  however,  says  it  was  on  file  in  the 
cause  at  that  time,  and  admits  that  his  mother  did 
take  the  lease,  but  claims  and  avers  this  lease  had 
nothing  to  do  with  the  dower  property,  and  only  ex- 
tended  to   about  three   feet   in   the   north  of  the  dower. 
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The  demurrer  admits  all  matters  well  pleaded^  with 
certain  limitations,  such  as  statements  contradicted  by 
other  parts  of  the  bill — as  an  exhibit  made  part  of 
it.  We  take  it,  the  fair  meaning  of  the  statements 
made  in  the  cross-bill  is,  that  the  lease  on  file  was 
taken,  but  that  it  does  not  cover  or  include  the  dower 
property.  We  must  look  to  the  paper,  in  connection 
with  the  allegations  of  the  bill  sustaining  it,  to  see 
whether  it  does  include  this  property,  so  as  to  raise 
the  relation  of  landlord  and  tenant,  and  create  the 
estoppel.  It  purports  on  its  fiice  to  be  an  agreement 
for  a  lease  between  O.  Swan  and  defendant  W.  R. 
McFarland  and  Winnie  McFarland,  to  "rent  all  the 
ground  now  owned  by  said  Swan  and  wife  on  Lot 
No.  36,  in  the  city  of  Nashville,  on  College  Street, 
which  lease  shall  continue  during  the  life  of  said 
Winnie  McFarland,"  paying  ten  cents  per  annum  and 
taxes  on  said  land,  together  with  damages  that  may 
accrue  by  reason  of  the  taxes  not  being  paid.  Now 
the  allegation  is,  that  this  did  not  include  the  dower 
interest  on  which  Winnie  McFarland  lived,  and  on 
which  she  was  entitled  to  remain  until  her  death — ^the 
time  fixed  for  the  termination  of  the  lease — ^and  reasons 
are  given  in  support  of  this  view.  The  only  ques- 
tion is,  does  the  language  of  the  lease  contradict  the 
allegations.  We  think  not.  On  the  contrary,  con- 
strued in  the  light  of  the  &cts  stated,  the  amount  of 
rent,  together  with  the  absurdity  of  a  life  tenant  taking 
a  lease  for  life  of  property  of  which  such  tenant  is 
possessed,  and    entitled    to    hold    for    life,   we    have  no 
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hesitancy  in  saying  the  lease  did  not  cover  nor  in- 
clude the  dower  interest,  nor  estop  the  parties  from 
asserting  any  title  they  may  have  to  the  same.  The 
demurrer  was  properly  overruled  as  to  this  objection, 
and  complainant  can  take  no  benefit  from  the  relation 
of  landlord  and  tenant,   as  against  the  defendant. 

We  need  not  comment  on  the  case  cited  by  counsel, 
where  a  party  obtained  the  privilege  of  entry  on  prop- 
erty to  gather  vegetables,  and  availed  himself  of  the 
privilege  to  take  possession  of  a  house  on  the  property, 
where  it  was  properly  held  he  was  estopped  by  his 
contract  to  resist  the  right  of  the  party  who  had 
granted  the  privilege  to  eject  him  from  the  house. 
In  that  case  an  entry  on  the  property  was  obtained 
by  the  contract.  Here,  as  to  the  dower  property,  the 
parties  were  in  possession,  and  did  not  go  in  under 
the  lease  at  all. 

The  next  question  presented  is,  whether  McFarland, 
under  the  allegations  of  the  cross-bill,  being  an  illegi- 
timate child  of  Winnie  McFarland,  is  entitled  to  resist 
the  claim  in  the  original  bill,  on  the  facts  stated  in 
the  cross-bill  or  answer,  or  to  any  discovery  in  aid 
of  his  defence.  The  question  argued  most  ingeniously 
before  us  is  whether  a  party  in  possession,  claiming 
for  himself,  though  in  fact  having  no  valid  title,  on 
the  assumption  that  he  could  not  inherit  from  his 
mother  as  an  illegitimate,  can  set  up  defects  in  the 
title  of  complainants,  show  his  deeds  were  fraudulently 
obtained  as  to  the  rights  of  others,  the  real  heirs  in 
this    case,   and    thus    retain    his    possession,   or  can    he 
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show  an  outstanding  title  by  the  reasons  attempted  in 
this   case. 

The  grounds  on  which  the  deed  from  Benson  to 
Swan  and  wife,  and  from  Swan  and  wife  to  Curtis  F. 
Swan,  are  sought  to  be  attacked  are  that  they  were 
obtained  by  fraud,  coercion,  and  undue  influence  on  the 
part  of  complainant,  and,  taking  all  the  statements  of 
the  bill,  were  a  part  of  a  meditated  scheme  of  fraud 
by  which  Swan  sought  to  obtain  the  title  to  the 
property,  and  defeat  the  rights  of  the  heirs  of  his  wife 
at  her  death.  It  may  be  assumed  as  settled  law,  that 
a  deed  obtained  by  any  of  the  means  mentioned  would 
not  be  absolutely  void  in  law,  so  as  to  be  incapable 
of  confirmation,  but  would  certainly  be  voidable  at  the 
election  of  the  party  defrauded  or  coerced,  and  by 
privies.  That  such  deeds  are  only  voidable,  and  to 
be  avoided  by  the  party  coerced  or  defrauded,  or  those 
representing  him,  is  involved  in  the  settled  principle 
of  law,  that  the  party  may  confirm  such  deeds,  and 
may  refuse  to  assert  his  right,  may  acquiesce  in  the 
wrong  done  him,  and  no  one  can  interpoee  to  assert 
his   right   for   him. 

A  late  writer — Bi^ham's  Principles  of  Equity,  page 
205 — ^has  stated  the  principle,  we  think,  accurately  on 
this  subject.  After  stating  the  rule  we  have  laid  down, 
that  the  instrun^nt  is  not  absolutely  void,  but  only 
voidable  at  the  election  of  the  injured  party,  he  says: 
''There  is,  indeed,  a  distinction  between  deeds  and 
other  instruments  which  a  man  intends  to  executOi 
though   his   intention  may  be   brought  about   by  fraudu* 
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lent  means,  and  those  which  he  has  no  intention  to 
execute,  but  execute  under  the  impression  that  the  in- 
strument is  of  a  different  character  from  what  it  actually 
is.  In  the  latter  case,  the  instrument  is  absolutely 
void,  and  the  law  above  stated  in  relation  to  voidable 
instruments  would  not  apply."  §202.  See,  also,  Kerr 
on  Frauds,  pages  48,  49,  60,  and  cases  cited  in  com- 
plainant's  brief. 

And  so  we  think  a  forged  deed  would  pass  no 
title  to  the  party  obtaining  it,  or  party  to  it,  or  claim- 
ing to  recover  immediately  on  such  deed.  Whether 
the  case  of  Waterhouse^s  Lessee  v.  White,  2  Tenn.  R., 
333,  is  decided  correctly  or  not  on  the  question  of 
allowing  a  naked  intruder  to  show  a  remote  mesne  con- 
veyance, which  had  been  regularly  proved  and  regis- 
tered, to  have  been  a  forgery,  we  do  not  decide.  It 
is  evident  the  principle  of  that  decision  can  only  be 
sustained  by  confining  it  to  the  precise  case  in  judg- 
ment. 

These  principles  being  settled,  we  think  it  clear 
that  defendant  McFarland,  on  the  assumption  that  he 
had  no  title  to  the  property  as  heir  of  his  mother, 
(who  was  the  heir  of  Sarah  McFarland,)  could  not  be 
permitted  to  come  into  a  Court  of  E^quity  and  ask  to 
have  the  deeds  mentioned  declared  void.  Winnie  Mc- 
Farland, in  her  life-time,  or  her  heir  on  whom  the 
estate  was  cast  by  law,  clearly  might  do  so,  but  no 
stranger  could.  We  do  not  at  present,  however,  de- 
cide the  question  as  to  the  right  of  McFarland  to  in- 
herit from  his   mother. 
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It  is  dear^  however^  that  McFarland  is  in  .posses- 
sion of  the  property^  claiming  it  as  his  own.  That 
as  against  all  but  one  having  a  superior  right,  he  is 
entitled  to  retain  his  possession.  This  possession  is  a 
substantial  legal  right,  under  the  case  of  Mart  v. 
Omam,  1  Cold.,  507-«.  This  bill  is  not  an  eject- 
ment bill,  or  one  to  remove  a  cloud  from  a  superior 
title,  but  as  against  McFarland,  possession  is  but  asked 
incidentally,  by  way  of  making  sale  of  the  property 
under  the  deed  of  trust.  The  rents  are  attached  in 
his  hands  on  the  assumption  that  they  belong  to  Cur- 
tis F.  Swan,  who  in  equity  would  be  the  owner  of 
the  land,  though  conveyed  by  deed  of  trust  or  mort- 
gage to  secure  the  payment  of  the  purchase  money. 
If,  on  the  facts  assumed  in  the  cross-bill,  a  Court  of 
Equity  would  not  actively  enforce  this  deed  of  trust, 
or  the  conveyance  from  Swan  and  wife  to  Curtis  F., 
then  McFarland,  it  would  seem,  is  entitled  to  the  dis- 
covery, by  way  of  defence,  against  complainant's  as- 
sumed right  to  deprive  him  of  the  possession,  and  to 
be  substituted  to  the  rights  of  Curtis  F.,  as  to  the 
rents,  and  have  them  appropriated  to  the  payment  of 
his  debt  of  $5,000.  In  this  view,  the  question  is  not 
of  active  relief  to  be  given  to  McFarland  by  declar- 
ing the  deeds  void,  but  is  of  the  right  to  discovery  of 
facts  that  will  enable  him  to  resist  complainant's  claim 
to  oust  him  of  his  possession,  and  treat  him  as  a 
trespasser,  owing  Curtis  F.  Swan  for  the  use  and  oc- 
cupation of  the  property.  Let  us  look  at  the  ques- 
tion  in  this  aspect. 
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It  is  a  maxim  of  a  Court  of  Equity,  that  he  who 
comes  into  that  Court,  asking  its  aid,  must  do  so 
with  clean  hands.  Bispham's  Pr.  of  Eq.,  §42.  "  Thus/' 
says  this  author,  '^a  party  who  seeks  to  set  aside  a 
transaction  on  the  ground  of  fraud,  must  himself  be 
free  from  any  participation  in  the  fraud  if  he  desires 
any  relief  from  a  Court  of  Equity.  Of  course,  he 
adds,  this  only  applies  to  the  particular  transaction 
under  consideration,  for  the  Court  will  not  go  outside 
of  the  case  for  the  purpose  of  examining  the  conduct 
of  the  complainant  in  other  matters,  or  questioning  his 
general   character  for  &ir  dealing.'^ 

Mr.  Story's  Eq.  Jur.,  Redf.  Ed.,  §257a,  gives  the 
principal  thus:  ^^In  general,  a  contract  which  contem- 
plates a  fraud  upon  third  parties  is  regarded  as  so 
&r  illegal  between  the  immediate  parties  that  neither 
will  be  entitled  to  claim  the  aid  of  a  Court  of  Equity 
in  its  enforcement.''  So  in  our  own  State,  a  party 
who  had  delivered  a  note  to  a  third  party,  with  a 
view  of  defrauding  his  wife  of  almony,  was  repelled 
from  a  Court  of  Equity,  so  that  his  administrator  could 
not  recover  the  note  again,  in  pursuance  of  an  agree- 
ment with  his  intestate  that  it  should  be  redelivered 
or  accounted  for.  The  Court  saying,  as  between  the 
parties,  they  would  not  take  cognizance  of  such  frau- 
dulent transactions.  MaUory,  Adm^r,  v.  Yov/ng^  10 
Hum.,   300. 

In  the  case  of  Parks,  Jor  vse,  eto.,  v.  MoKamy,  3 
Head,  in  an  action  at  law  on  a  note  given  for  property, 
which    pretended    sale   was   made   to    hinder  and    delay 
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creditors^  the  payee  of  the  note  was  not  allowed  to 
recover,  on  the  ground  that  an  action  will  not  lie  to 
enforce  a  contract  in  violation  of  law,  immoral,  or 
contrary  to  public  policy.  In  these  cases  the  defend- 
ant was  participant  in  thie  fraud,  but  ajs  defendant  in 
the  last  case,  he  was  held  entitled  to  repel  the  plain- 
tiff, not  because  of  any  &vor  shown  him,  but  simply 
because  he  is  such  defendant.  The  Court  say:  ''This 
does  not  impair  the  rule,  that  the  parties  to  a  con- 
veyance to  defraud  creditors  are  bound  by  it,  since 
neither  can  invoke  the  aid  of  a  Court  to  undo  it." 
In   &ct,   this  is   the  true  principle  of  the   rule. 

It  is  true,  these  cases  and  others  that  might  be 
cited,  are  between  the  immediate  parties  to  the  fi»udu- 
lent  contract,  where  one  seeks  to  enforce  it  against  the 
other.  But  the  principle  on  which  they  rest  is  the 
enforcement  of  a  sound  le^l  morality,  not  that  the 
defendant  has  any  valid  claim  or  title,  but  that 
complainant  asks  aid  to  enforce  an  iniquitous  iiaiis- 
action.  Nor  can  we  see  why  a  party  should  be 
repelled  as  against  another  who  is  equally  partici- 
pant in  the  wrong,  and  at  the  same  time  be  al- 
lowed to  enforce  through  a  Court  of  Equity  an  ini- 
quitous contract,  receiving  its  active  aid,  as  against  a 
party  in  possession  of  property,  claiming  it,  however, 
by  a  defective  title,  yet  who  is  free  from  all  fraud  or 
participation  in  the  fraudulent  transaction  sought  to  be 
enforced.  May  not  such  a  party  well  ask  the  Court  to 
stay  its  hand  and  repel  a  party  from  enforcing  against 
him  a  x;laim  conceived  in  fraud  as  to  the  rights  of  third 
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parties,  and  thus  say  to  the  party,  you  can  reap  no  ad- 
vantage by  your  fjraud  or  iniquity  by  the  aid  of  a 
Court  of  Equity.  Is  not  this  a  &ir  application  of  the 
maxim  that  ''he  who  does  iniquity  shall  not  have 
equity,''  that  is,  shall  not  have  the  aid  of  a  Court  of 
Equity  in  making  his  iniquity  eflfectual. 

This  is  not  to  give  active  relief  to  a  party  who  has 
no  title,  but  is  simply  a  principle  on  which  his 
opponent  is  repelled  from  the  Court,  the  Court  helping 
neither  the  one  nor  the  other — not  the  complainant,  be- 
oaose  it  would  be  to  aid  him  in  reaping  the  benefit  of 
his  fraud;  nor  the  defendant,  because  he  might  have  no 
legal  title,  yet,  being  defendant,  and  in  possession, 
having  a  possessory  right,  his  condition  is  best,  and  the 
Court,  as  against  his  opponent,  will  leave  him  his  wd^ 
vantage. 

If  these  principles  and  reasonings  be  sound,  then 
complainant  in  the  crosa-bill  would  be  entitled  to  a 
discovery  from  the  complainant  in  the  original  bill  as 
to  the  alleged  fraud,  duress,  and  coercion  in  obtaining 
the  deeds,  and  in  the  sale  and  conveyance  to  Curtis  F. 
Swan,  in  otder  to  s^ow  that  all  these  transactions  are, 
as  alleged,  a  part  of  a  meditated  scheme  of  fraud  carried 
on  between  these  parties  to  defeat  the  rights  of  the  heirs 
of  Sarah  McFarland,  afterwards  Mrs.  Swan,  and  as  such 
not  absolutely  void,  or  even  voidable,  at  the  suit  of  de- 
fendant, but  so  tainted  by  the  fraud,  so  grossly  wrong 
and  immoral  as  to  repel  the  party  firom  a  Court  of 
Equity,  and  make  it  proper  for  the  Court  to  refuse  him 
any  assistance  whatever  in  carrying  out  his  scheme.       If 


272  NASHYILI^ : 


Swan  «.  Cttrtleman. 


the  &ctB  alleged  can  be  made  out  by  proofs  then  com* 
plainant  does  not  oome  into  Court  with  clean  hands,  but 
with  hands  stained  all  over  by  frand  and  iniquity;  and 
that  in  the  very  transaction  sought  to  be  enforced  by 
the  aid  of  the  Court,  to-wit:  the  sale  to  Curtis  F.,  and 
the  deed  of  trust  sought  to  be  enforced,  as  wril  as  the 
other  deeds  making   up  his  title,  as  he  all^^  it. 

This  holding  in  no  wise  infringes  on  the  doctrine, 
that  even  a  fraudulent  sale  is  valid  as  between  the  par- 
ties in  the  lease. 

This  rule  is  stated  by  Judge  McKinney,  in  the  case 
in  3  Head.  It  only  leaves  the  party  where  he  has  placed 
himself  by  his  own  conduct,  if  the  &cts  alleged  be 
true,  and  refuses  to  aid  him  in  ousting  one  in  posses- 
sion under  a  claim  of  title,  refusing  to  actively  enforce 
an  apparent  iniquitous  claim  of  title  as  against  such 
possessor,  or  to  assist  a  party  in  carrying  out  a  scheme 
of  fraud  upon  the  rights  of  others.  See  also  OcJe  v. 
Lefhdoy  1  Vernon,  476,  cited  in  Jciekson  v.  MarnhoMj  1 
Murphy,   N.  C.   R.,   332. 

This  view  of  the  case  renders  it  unnecessary,  at 
present,  to  discuss  or  decide  the  question  of  the  rights 
of  an  illegitimate  child,  claiming  to  be  heir  of  his 
mother,  under  the  circumstances  presented  in  this  case, 
and  we  waive  that  question.  The  result  is,  that  the 
demurrer  is  overruled,  affirming  the  decree  of  the  Chan- 
cellor for  the  reasons  given,  and  remanding  the  case 
for  further  proceedings. 
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Sheegog,  et  vas.,  v.  Pebkikb,  et  ai.  |^o  ^ 

1.  Gift  Cattsa  mortis.    A  gift  causa  mortis  must  be  made  in  the  con- 

oeiyed  approach  of  death.  A  general  apprehension  of  death  from 
the  mortality  of  man  will  not  be  sufficient,  but  it  must  be  an  appre- 
hension arising  from  the  peculiar  sickness,  peril,  or  danger. 

Case  cited ;  Qass,  Adm'r,  v,  Simpson,  et  oZs.,  4  Cold.,  289. 

Authorities  cited:  Miller  v.  Miller,  3  P.  Wm8.,356;  Lawson  v.  Lawson, 
1  P.  Wms.,  441;  Walker  v,  Hodge,  2  Swanst,  100;  Ra3rmond  v.  Seliick, 
10  Conn.,  480;  2  Bl.  Comm.,  614. 

2.  Ihteb  YIV06.    Poaral  trust.    If  the  intention  to  make  a  gift  inter  noos, 

or  to  declare  a  trust  in  favor  of  the  wife,  be  not  clearly  made  out,  it 
cannot  be  supported.  If  the  matter  be  enveloped  in  doubt,  that 
doubt  must  prevail  against  the  hypothesis  of  a  gift — especially  where 
creditors  are  to  be  obstructed  or  postponed  in  the  collection  of  their 
debts. 

Anthorities  cited:  Wells  v.  Spencer,  3  Binney,  366;  Miller,  et  ux.,  «• 
Jefiries,  et  al,,  4  Gratt,  472. 


FBOM   MAURY. 


Appeal  from  the  Giancery  Court. 

No  record  of  this  case  can  be  found. 

Sneed,   J.,   delivered    the  opinion  of  the  Court. 

The  sole  question  presented  in  this  case  is  as  to 
the  ownership  of  a  sum  of  money,  in  gold  coin,  amount- 
ing to  $5,258,  which  the  complainant's  intestate,  Con- 
stantine  Perkins,  in  his  life-time,  deposited  specially  in 
the    Planter's    Bank    at    Nashville^    in    the    summer    of 

1864. 

18 — YOi^.  4. 


274  NASHVILLE : 


Sheegog  v.  Perkins. 


The  complainant,  Mrs.  Sheegog,  was  the  widow  of 
Constantine  Perkins,  and  has  become  the  wife  of  Mr. 
Sheegog  pending  this  litigation.  Mr.  Perkins  died 
intestate,  on  the  24th  of  November,  1864,  and  his 
widow,  Nancy  R.,  the  complainant,  became  his  admin- 
istratrix. She  claims  the  gold  in  controversy  as  a  gift 
from  her  said  deceased  husband  during  his  life-time, 
and  it  is  urged  in  argument  on  her  behalf,  that  under 
the  facts,  the  claim  must  be  sustained  either  as  a  gift 
inter  vivoSy  a  gift  cavsa  mortia,  or  upon  the  theory  of  a 
declaration  of  a  trust  on  her  behalf,  which  a  Court  of 
Equity  will  uphold.  The  intestate  died  without  issue, 
leaving  the  complainant  the  sole  distributee  of  his*  per- 
sonal estate.  His  heirs  at  law  are  his  brothers  and 
sisters,  and  the  descendants  of  such  as  are  dead.  He 
left  a  considerable  estate,  consisting  of  real  and  per- 
sonal property;  the  latter  consisting  in  the  main  of 
notes  and  accounts  and  other  choses  in  action.  His 
estate  was  considerably  indebted,  and  without  the  gold 
in  question,  it  appears  that  the  personal  assets  will 
not  pay  the  debts;  and  a  doubt  is  intimated  whether, 
without  the  funds  in  controversy,  the  real  estate  itself 
will  discharge  the  indebtedness;  but  this  does  not  very 
clearly   appear. 

In  her  cross-bill*  in  the  cause,  the  complainant 
asserts  her  claim  to  the  gold  in  question,  and  admits 
that  as  administratrix  she  had  embraced  the  gold  in 
ihe  inventory   rendered    by   her;    but  says  in  reference 

*  The  defendants  filed  a  crosB-bill,  and  the  complainant  answered  this 
I7  cross-bill. 
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thereto^  that  at  the  time  she  rendered  the  inventory 
''she  was  not  informed  of  the  facts,  or  of  her  legal 
rights  to  said  deposit/'  It  is  manifest,  however,  from 
the  proof,  that  by  this  averment  she  did  not  intend 
to  be  understood  as  meaning  that  she  was  asserting 
her  claim  for  the  firgt  time  in  her  cross-bill,  or  at  a 
time  subsequent  to  the  rendering  of  the  inventory,  as 
the  liberal  terms  employed  would  seem  to  import. 
The  proof  shows  that  she  did  assert  her  claim  to  the 
deposit  before  her  inventory  was  prepared;  that  she 
consulted  her  attorney  in  reference  to  the  gift,  as  to 
the  propriety  of  including  it  in  the  inventory,  claims 
ing  it  as  her  own,  and  that  he,  being  of  opinion  that 
there  would  be  ample  personal  assets  without  it  to  dis- 
charge the  debts,  advised  her  to  include  the  deposit  in 
the  inventory,  as  she,  being  the  sole  distributee,  would 
be   likely  to   get  it  in   any  event. 

The  proof  shows  that  Constantine  Perkins  returned 
in  the  spring  or  summer  of  1864,  firom  Arkansas  to 
his  home  near  Columbia,  bringing  with  him  a  large 
amount  of  United  States  currency.  The  country  at 
the  time  was  in  great  disorder — the  civil  war  then 
flagrant — and  in  the  section  where  he  lived  both  life 
and  property  were  very  insecure.  He  came  to  Nash- 
ville and  converted  a  large  amount  of  his  currency  into 
gold,  and  deposited  a  tin  lock-box  of  gold  coin  in  the 
Planter's  Bank,  with  instructions  to  the  cashier  to  keep 
the  same,  on  special  deposit,  and  to  deliver  it  to  no 
one  but  himself,  and  in  the  event  of  his  death  to  no 
one    but    his  wife.       His    state  of   health   at    the    time 
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was  precarious  and  feeble.  He  had  been  admonished 
by  his  physician  some  time  before  that  he  could  not 
live  long.  He  was^  however^  in  a  condition  to  attend 
to  outdoor  business^  and  was  at  the  time  contemplat- 
ing another  journey  to  Arkansas  during  the  winter  next 
thereafter.  Having  made  the  deposit  as  aforesaid,  he 
returned  to  his  home,  and  delivered  the  key  of  the  tin 
box   to   his  vdfe,   the   complainant. 

Mrs.  Owen,  a  niece  of  complainant,  testified  that 
she  lived  in  the  family  of  Conatantine  Perkins  at  the 
time  of  his  death ;  that  he  brought  back  trom  Arkansas, 
in  the  summer  of  1864,  about  §32,000  of  greenback 
currency;  she  saw  him  take  it  off  his  person.  About 
July,  or  August  he  invested  the  larger  portion  thereof 
in  gold.  A  short  time  before  she  heard  him  say  in 
presence  of  Mrs.  Perkins,  in  fitmily  conversation,  that 
he  intended  to  invest  the  money  in  gold,  so  that  in 
the  event  of  any  accident  happening  to  himself,  or  in 
case  of  his  death,  the  sum  could  be  used  for  the  main- 
tainance  and  benefit  of  his  wife.  After  he  returned 
from  Nashville,  the  witness  was  informed  by  Mrs.  Per- 
kins that  she  had  the  key  to  a  box  of  gold  belonging 
to  Mr.  Perkins  which  Mr.  Perkins  had  given  her. 
The  witness  marked  the  key  for  her  to  distinguish  it 
from  others.  "I  know,"  said  the  witness,  "that  Mr. 
Perkins  allowed  Mrs.  Perkins  to  keep  the  key  to  the 
box  of  gold  in  the  possession  of  D.  Weaver,  cashier ; 
that  at  one  time  he  went  to  Nashville,  and  did  not 
take  the  key  out  of  her  possession;  that  said  key  was 
in    Mrs.   Perkins'   possession  a  short    time    before    Mr. 
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Perkins'  death/'  and  to  the  knowledge  of  the  witness 
was  never  out  of  her  possession.  The  health  of  Mr. 
Perkins  was  never  good.  He  spoke  of  the  uncertainty 
of  surviving  a  contemplated  trip  to  Arkansas  in  the 
ensuing  winter,  owing  to  the  dangerous  times.'  He 
was  subject  to  sudden  and  severe  bilious  attacks  and 
to  pneumonia.  He  said  nothing,  however,  as  to  any 
expectation   of  speedy   death. 

The  witness  TuUoss  testified  that  he  informed  Mrs. 
Perkins  of  the  deposit;  that  Mr.  Perkins  had  told  him 
soon  after  the  deposit  that  he  had  deposited  $13,000; 
he  showed  witness  the  key  of  the  box,  and  said  he 
was  going  to  carry  it  home  and  give  it  to  his  wife, 
and  that  nobody  could  get  the  money  but  his  wife. 
He  was  then  in  his  usual  health.  He  did  not  inform 
the   witness  why   he  had   made  the   deposit. 

W.  O'Neil  Perkins,  a  brother  of  Constantine  Per- 
kins, and  a  party  to  this  litigation,  was  examined  as 
a  witness.  His  testimony  was  objected  to  as  incom- 
petent. He  stated  he  met  his  brother  in  Nashville 
about  two  months  before  his  death;  his  brother  spoke 
of  converting  his  currency  into  gold,  saying  he  had  no 
confidence  whatever  in  United  States  Treasury  notes, 
and  to  save  what  he  had  he  would  invest  it  in  gold, 
which  would  be  good  at  all  times  and  under  all  cir- 
cumstances. He  asked  witness  to  advise  him  where 
to  keep  his  gold ; .  that  ^e  was  afraid  to  keep  it  at 
home  as  he  might  be  robbed  and  his  house  burned  at 
any  time.  The  witness  advised  him  to  put  the  gold 
in  a  lock-box,  put  the  key  in  his  pocket,  and  deposit 
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the  box  in  the  vault  of  the  Planter's  Bank  at  Nash- 
ville. He  replied  that  he  would  adopt  the  advice  of 
the  witness.  His  health  was  good.  He  said  it  was 
good,  and  said  nothing  about  dying,  or  of  his  purpose 
to  give  the  gold  to  any  one;  his  sole  object  seemed 
to  be  to  save  his  currency  by  converting  it  into  gold. 
Some  months  after  the  death  of  his  brother  he  had  a 
conversation  with  complainant,  in  which  she  referred 
to   the   gold   deposit,   but  set   up   no  claim   to   it. 

The  witness  Rowland  testified  that  he  lived  with 
Constantine  Perkins  at  the  time  of  his  death,  and  had 
lived  with  him  since  1852;  that  he  continued  to  live 
with  the  widow  until  1868.  He  had  a  conversation 
with  Constantine  Perkins  in  the  &11  of  1864,  when  he 
returned  from  Nashville;  he  told  him  that  he  had 
purchased  a  large  amount  of  gold,  and  assigned  as  a 
reason  for  buying  it  that  he  had  no  confidence  in 
'^  greenbacks,''  and  that  he  had  deposited  it  in  some 
bank  in  Nashville — the  Planter's  Bank,  as  witness 
thought — for  safe  keeping,  and  to  pay  his  debts. 
Witness  was  very  intimate  with  Mr.  Perkins,  and  "con- 
versant  with  his  business;"  he  never  said  that  the  gold 
was   put   in   the   bank   for  any   one  except   his  own  use. 

Mr.  Weaver,  the  cashier  of  the  Planter's  Bank, 
states  that  at  the  time  of  the  deposit,  or  subsequent 
thereto,  Mr.  Perkins  instructed  him  not  to  deliver  the 
box  to  any  one  than  himself  or  his  wife,  and  in  case 
of  his  death  to  deliver  it  to  his  wife  only.  His 
health   was  feeble,   but  not   more  so   than   usual. 

The  complainant  gave  a  deposition  in  the  case,  which 
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was  objected  to  so  far  as  it  disclosed  conyersationa 
with  her  husband  in  his  life-time  in  reference  to  the 
matters  in  issue^  and  the  objection  was  sustained.  She 
states^  however^  that  in  the  summer  of  1864^  Mr.  Per- 
kins told  her  that  he  had  deposited  with  Mr.  Weaver, 
of  the  Planter's  Bank,  the  sum  of  over  twelve  thou- 
sand dollars  in  gold  in  a  tin  box,  and  handed  her 
the  key  of  the  box,  telling  her  to  take  it  and  keep 
it,  that  he  had  told  Mr.  Weaver  the  deposit  was  made 
for  her;  and  he  told  her  she  need  not  send  for  any 
of  it,  or  write  an  order  for  any  of  it,  but  she  most 
go  herself  and  get  it;  that  he  had  told  Mr.  Weaver 
to  let  no  one  have  it  but  her.  He  delivered  the 
key  to  her,  and  she  had  kept  it  ever  since.  After 
his  death  she  took  possession  of  the  box,  and  upon 
opening  it  and  counting  the  money  she  found  it  con- 
tained $5,258.  She  thought  some  of  it  had  been  ab- 
Stracted.  There  was  a  crevice  or  crack  in  the  bottom 
of  the  box  which  the  teller  said  was  caused  by  the 
weight  of  the  gold.  Mr.  Perkins,  on  leaving  home 
sometimes,  entrusted  his  valuables  to  her  keeping.  She 
had  advised  him  to  put  them  in  bank,  as  they  would 
be  safe  there. 

Upon  the  foregoing  facts  the  Chancellor  was  of 
opinion  that  the  gift  was  not  established,  and  so  de- 
creed. 

The  complainant  has  appealed. 

We  have  carefully  collated  the  strong  points  of  the 
testimony  bearing  upon  the  question,  both  that  which 
is  competent   and  that  which   is  not,   in  order  to  give 
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the  complainant  the  benefit  of  the  whole  case  in  ascer- 
taining the  intention  of  her  late  husband  in  this  trans* 
action.  It  is  manifest  that  the  case  presents  none  of 
the  elements  of  a  gift  caiisa  mortis,  for  so  &r  from 
the  alleged  donor  being  in  that  state  of  apprehension 
of  impending  death  contemplated  by  law  at  the  time 
of  the  act,  he  was  actually  at  work  about  his  business, 
and  was  actually  contemplating  a  long  journey  out  of 
the  State.  A  donatio  causa  mortis  is  literally  translated 
a  gift  in  prospect  of  death.  A  gift  made  by  a  per- 
son in  sickness  who,  apprehending  his  dissolution  near, 
delivers,  or  causes  to  be  delivered  to  another,  the  pos- 
session of  any  personal  goods,  to  keep  as  his  own  in 
case  of  the  donor's  decease.  2  Bl.  Comm.,  514.  It 
differs  from  a  gift  inter  vivos  because  it  is  ambulatory 
and  revocable  during  the  donor's  life,  because  it  may 
be  made  to  the  wife  of  the  donor,  and  because  it  is 
liable  for  his  debts.  It  must  be  made  in  the  con- 
ceived approach  of  death,  otherwise  it  will  not  be  a 
good  donatio  causa  mortis.  If  made  in  the  last  sick- 
ness of  the  donor,  or  while  languishing  on  his  death- 
bed, it  will  be  presumed  to  have  been  done  in  con- 
templation of  death.  Miller  v.  Miller^  3  P.  Wms., 
356 ;  Lawson  v.  Lawson,  1  P.  Wms.,  441 ;  Walker  v. 
Hodge,  2  Swanst,  100;  Raymond  v.  SeUick,  10  Conn., 
480.  A  general  apprehension  of  death  from  the  mor- 
tality of  man  will  not  be  sufficient,  but  it  must  be 
an  apprehension  arising  from  the  peculiar  sickness,  peril, 
or  danger.  4  Cold.,  289.  It  is  said  that  too  much 
oare  cannot  be  taken  in  insisting  on  the  most  convino- 
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ing  evidence  in  cases  of  this  kind;  for  these  donations 
do  amount  to  a  revocation,  pro  tanto,  of  written  wills, 
and  not  being  subject  to  the  forms  prescribed  for 
nuncupative  wills,  they  are  certainly  of  a  dangerous 
nature.  Per  Tilghman,  C.  J.,  in  Wdla  v.  Spencer,  3 
Binney,  366.  In  MUler,  et  ux.,  v.  Juries,  et  aL,  it 
is  well  said  that  this  kind  of  gift  is  of  a  mixed  char- 
acter, partly  testamentary  and  partly  donative,  from 
an  indulgence  to  the  nature  of  the  emergency;  the  law 
dispenses  with  the  solemnity  of  a  testament,  and  for 
that  very  reason  requires  the  essentials  of  a  gift.  4 
Gratt,  472. 

But  this  must  be  supported,  if  at  all,  as  a  gift 
inier  vivas,  or  as  a  parol  trust  declared  in  &vor  of  a 
wife,  which,  if  it  be  clearly  made  out,  and  no  injustice 
is  likely  to  result  to  creditors,  will  be  supported  by  a 
Court  of  Equity.  As  to  the  manner  of  the  gift,  by 
delivering  the  key,  it  has  been  several  times  held  that 
this  would  be  a  sufficient  delivery,  all  other  elements 
of  a  valid  gift  concurring.  And  we  can  see  no  reason 
why  the  wife  should  not  be  the  recipient  of  such  a 
gift,  and  why  it  could  not  be  sustained  as  well  in 
her  fiivor  as  in  others,  if  creditors  are  not  complain- 
ing. But  the  question,  in  any  event,  resolves  itself 
into  one  of  intention.  In  order  to  make  this  gift 
complete,  it  must  appear  absolutely  and  beyond  a 
doubt  that  the  donor  intended  to  part  with  his  do- 
minion over  the  property.  If  the  intention  to  give 
or  to  declare  the  trust  be  not  clearly  made  out,  it 
cannot  be  supported;  and  if,  upon  the  facts,  the  matter 
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be  enveloped  in  doubt,  that  doubt  must  prevail  against 
the  hypothesis  of  a  gift — and  this  is  especially  so  where 
creditors  are  to  be  obstructed,  embarrassed,  or  post- 
poned in  the  collection  of  their  debts.  The  testimony 
in  this  case  is  conflicting.  A  portion  of  it  would 
seem  to  sustain  the  claim  of  the  complainant,  while 
there  is  much  disinterested  testimony  which  clearly 
negatives  the  idea  of  a  gift.  The  testimony  of  the 
complainant  herself,  if  accepted  as  competent,  is  not 
m  accord  with  that  of  Weaver,  and  does  not  in- 
terpret the  intention  of  Constantine  Perkins  as  that  of 
Weaver  does.  The  latter  states  his  instructions  to  have 
been  not  to  deliver  the  box  to  any  one  except  Con- 
stantine Perkins  himself  or  wife,  and  in  case  of  his 
death,  to  his  wife  only.  It  is  manifest  from  these 
instructions  that  Constantine  Perkins  did  not  intend  to 
relinquish  his  dominion  over  the  box  and  its  contents, 
but,  on  the  contrary,  he  specially  asserted  it  by  the 
terms  of  said  instructions;  and  the  restriction  thus  im- 
posed upon  his  bailee,  that  in  the  event  of  his  death 
it  was  to  be  delivered  to  his  wife — ^the  trusted  depository 
of  his  valuables  in  these  disordered  times — ^is  altogether 
consistent  with  the  purpose  declared  to  the  witness 
Roland,  that  this  gold  was  deposited  as  his  own,  and 
for  the  payment  of  his  debts.  If  there  could  be  a 
doubt  of  this,  it  must  yield  to  the  pregnant  fact  that  at 
the  time  of  the  deposit  there  was  about  $13,000  dollars 
in  the  box,  and  the  strong  presumption  that  Mr.  Per- 
kins himself  reserved  his  own  right  of  access  to  the 
box,   had    actually    taken    out  a    part  of   it  to  be  in- 
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vested  in  loans  or  otherwise  used  by  him — ^there  being 
in  the  box  at  the  time  it  came  into  the  hands  of  the 
complainant  only  15,268  of  the  |13,000  originally  de-* 
posited.  We  cannot  declare  this  a  gift  or  a  trust  in 
behalf  of  complainant  in  view  of  the  doubt  and  obscu- 
rity which  envelopes  the  transaction,  and  it  results  that 
the  decree  of  the   Chancellor   must  be  afi&rmed. 


Joseph  Johnson  v.  Alexandeb  Stalgup. 

AwAKD.  Mistake,  Bai^catian  af  6y  'parixtz,  EatoppeL  A  party  in  whoee 
favor  an  award  for  a  eum  of  money  is  made,  and  who,  after  he  dia- 
ooYers  the  mistake,  sues  and  recovers  and  accepts  payment  of  the 
amoant  awarded,  cannot  then  have  relief  and  recover  a  further  sam, 
upon  the  ground,  that,  by  mistake,  the  award  is  not  for  enough.  It 
is  then  too  late  for  him  to  ask  to  have  the  award  set  aside  or  cor- 
rected for  mbtake. 


FBOM   DAVIDSON. 


No   record  can   be  found. 

McFabland,    J.,   delivered    the  opinion    of   the   Court. 

Johnson  and  Stalcup  submitted  matters  of  account 
in  dispute  between  them  to  their  arbitrators^  who  heard 
the    parties    and    published    their     award    in    favor    of 
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Johnson  for  (113  19.  The  arbitrators  afterwards  met 
and  made  an  addition  to  their  awards  showing  that 
they  had  committed  an  error  in  calculation^  and  that 
the  true  amount  in  favor  of  Johnson  was  $365  49. 
This  was  done  in  the  absence^  and  without  the  consent 
of  Stalcup.  Johnson  then  brought  suit  a^inst  Stal- 
cnp  in  the  Circuit  Court.  The  record  of  that  case 
is  not  before  us^  but  it  appears  from  the  testimony 
of  one  of  the  attorneys^  (not  excepted  to  on  this 
ground^)  that  his  declaration  contained  three  countSi 
one  upon  the  bond  of  submission  to  the  arbitrators, 
one  on  the  original  indebtedness,  and  one  upon  the 
amended  or  corrected  award.  Upon  the  trial  of  this 
cause  there  was  judgment  for  Johnson  for  $120,  which 
was  acquiesced  in  by  both  parties,  and  it  appears  in 
proof  that  it  has  been  paid  by  Stalcup.  Johnson 
then  filed  this  bill,  charging  that  in  the  first  award 
made  by  the  arbitrators  there  was  a  mistake  of  figures 
in  adding,  multiplying  or  dividing,  to  the  amount 
stated,  which  they  subsequently  corrected,  as  above  set 
forth,  but  that  upon  the  trial  in  the  Circuit  Court, 
the  Judge  held  that  the  arbitrators  had  no  power  to 
make  the  correction,  and  that,  in  that  Court,  the  first 
award  was  conclusive;  that  if  the  complainant  had  any 
remedy  against  the  mistake,  it  was  in  a  Court  of 
Equity;  that,  as  a  result,  without  passing  upon  the 
original  indebtedness,  the  jnry  gave  their  verdict  upon 
the  first  award.  The  prayer  of  the  bill  is,  that  the 
mistake  be  corrected,  and  that  he  have  a  decree  against 
the   defendant  for  the  amount  of  the  error.       The  de- 
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fendant  demurred,  and  afterwards  answered,  denying 
that  there  was  any  mistake,  and  insisting  that  the  judg- 
ment at  law  was  conclusive.  There  was  evidence  both 
as  to  the  question  of  mistake  and  as  to  the  proceed- 
ings upon  the  trial  in  the  Circuit  Court.       It  appears, 

that,  upon  the  trial,  the  entire  evidence  of  the  original 
accounts  was  gone  into,  but    the  Judge   held   that    the 

first  award  was  conclusive,  and  it  seems  probable  that 
the  jury  based  their  verdict  upon  this  award.  The 
Chancellor's  decree  holds  that  the  mistake  is  estab- 
lished by  proof,  and  refers  the  cause  to  the  Clerk  for 
an  account  of  the  original  matters  of  indebtedness,  the 
defendant  to  be  credited  with  the  amount  of  the  judg- 
ment in  the  Circuit  Court.  Before  taking  this  account 
the  defendant  appealed.  There  can  be  no  doubt  of 
the  jurisdiction  of  a  Chancery  Court  to  grant  relief 
against  awards  rendered  upon  a  mistake  of  the  char- 
acter here  alleged,  but  the  question  is,  can  a  party  in 
whose  favor  an  award  for  a  sum  of  money  is  made 
and  who,  after  he  discovers  the  mistake,  sues  and 
recovers  and  accepts  payment  of  the  amount  awarded, 
then  have  relief  and  recover  a  further  sum,  upon  the 
ground  that,  by  mistake,  the  award  was  not  for  enough? 
We  think  not.  In  such  case  the  party  ratifies  the 
award  with  knowledge  of  the  mistake,  accepts  its  ben- 
efits by  obtaining  judgment  upon  it  and  accepting 
payment.  We  think  it  is  then  too  late  for  him  to 
ask  to  have  the  award  set  aside  or  corrected  for 
mistake. 

This  bill    n\akes    no    case    for    a  new  trial  at  law. 
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and   does   not  complain  of  that  judgment,  but  prays  for 

another  judgment  for  the  balance  he  ought  to  have 
had.     It  is  true,  the  complainant  in   this  case  did   not, 

according  to  the  proof,  declare  upon  the  first  or  original 
award,  and  without  this  he  ought  not,  probably,  to 
have  had  judgment  upon  it;  but  if  the  judgment  was 
not  predicated  upon  this  award,  then  it  must  have 
been  upon  the  original  indebtedness,  and  if  upon  the 
original  indebtedness,  the  complainant  having  submitted 
to  it,  he  is  certainly  precluded.  If  the  parties,  without 
objection,  chose  upon  the  trial  at  law  to* go  behind  the 
award,  and  submit  the  original  matter  of  dispute  to 
th^  jui7;  t^d  submit  to  the  verdict  and  judgment 
rendered  thereon,  neither  party  can  now  complain.  It 
is  true,  that  the  proof  makes  it  probable,  that,  under 
the  direction  of  the  Judge  the  jury  predicated  their 
verdict  upon  the  first  award.  If  this  was  error, 
because  not  declared  upon,  still  the  complainant  sub- 
mitted to  it  and  accepted  the  judgment  in  his  favor. 
He  accepted  the  benefit  of  the  award  as  &r  as  it 
went,  and  having  received  this,  he  now  proposes  to 
litigate  as  to  how  much  more  he  ought  to  have  had. 
However  clear  the  complainant^s  right  to  relief  may 
have  been,  we  think   he  is  now  without  remedy. 

Let  the  decree    be  reversed    and  the  bill   dismissed 
with  costs. 
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J.  A.  MooBE  V.  O.  E.  Lynch. 

ExBUUTiOM  FBOM  AHOTHEB  oouNTT.  Void  on  Hi  foM.  A  Justice  of  the 
Peace  for  Cofiee  County,  issued  an  execution  on  a  judgment  which 
had  been  rendered  in  Batherford  County,  reciting  "  that  the  same 
was  obtained  before  H.  C.  C,  a  Justice  of  the  Peace  for  Butherford 
County,  Tennessee,  on  the  13th  of  March,  1861,  against  the  said  J* 
A.  M.,  as  appears  by  a  certified  execution,  issued  by  W.  D.  H.,  Jus- 
tice of   the  Peace  for  Butherford  County,  and  certified  by  James 

,  County  Court  Clerk  of  said  county,  which  is  on  file  in  my 

office." 
Hddf  to  be  void  on  its  face. 

Cases  cited     Qibbs  v.  Hawkins,  6  Terg.,  481 ;    Moyers  v.  Inman,  2 

Swan,  80;  Eason  v,  Cummins,  11  Hum.,  210. 
Code  cited :  {3073. 


FBOM  BUTHEBFOBD. 


Appeal  from  the  Circnit  Court.  W.  P.  Hickeb- 
80N,  Judge. 

B.  M.  TiLLHAJSf  for  Moore. 

Ibaby  C.  Stone  for  Lynch. 

NiCHOUBON^  C.  J.y  delivered  the  opinion  of  the  Court. 

On  the  13th  of  March;  1861;  Ljmch  obtained  a 
judgment  against  Moore,  before  a  Justice  of  the  Peace 
of  Rutherford  County^  for  |46.  On  the  22nd  of 
April;  1872;  James  PricC;  a  Justice  of  the  Peace  of 
Coffee  County;  issued  an  execution  on  the  judgment; 
reciting  that  the  same  was  obtained  before  H.  C.  Carter, 
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Justice  of  the  Peace  for  Ratherford  County^  Tennessee, 
on  the  13th  day  of  March,  1861,  against  the  said  J. 
A.  Moore,  as  appears  by  a  certified  execution  issued  by 
W.    D.   Hicks,    Justice    of    the    Peace    for    Rutherford 

County,  and  certified  by    James    ,  County  Court 

Clerk   of  said  County,  which  is  on   file  in   my  office. 

Moore  filed  his  petition  and  obtained  a  jiai  for  a 
supersedeas,  to  have  this  execution  quashed.  The  Cir- 
cuit Judge  refused  to  quash  it,  but  submitted  the  matter 
in  controversy  to  a  jury,  on  the  question  whether  the 
execution  had  been  paid.  The  jury  found  that  it  had 
not  been   paid,  and  judgment  was  given   for   Lynch. 

The  grounds  on  which  the  petition  for  supersedeas 
was  based,  were,  that  the  original  debt  on  which  the 
judgment  was  rendered,  on  the  13th  of  March,  1861, 
had  been  previously  paid,  and  that  the  judgment  was 
void,  because  taken   without  any  notice  to   Moore. 

The  Circuit  Judge  held,  that,  the  supersedeas  only 
brought  before  him  the  execution  issued  by  the  Justice 
of  the  Peace  of  Cofiee  County,  and  that  he  had  no 
jurisdiction  to  inquire  into  the  justice  or  regularity  of 
the  original  judgment  rendered  by  the  Justice  in  Ruth- 
erford County.  Without  determining  whether  this 
holding  was  correct  or  not,  we  think  it  clear,  that, 
the  execution  issued  by  the  Justice  of  the  Peace  of 
Coffee  County  was  void,  for  defects  appearing  on  its 
fi9tce. 

This  execution  was  issued  under  §3073  of  the  Code, 
which  enacts  a  new  and  special  jurisdiction  that  must 
be  strictly    pursued,    in    order   to   make  valid  the  pro- 


DECEMBER  TERM,  1874,  289 

Levi  V.  The  State. 

oeedings  under  it^  and  there  are  no  presumption  in 
fevor  of  it;  6  Yerg.,  481;  2  Swan,  80;  1  Hum.  240. 
If  the  certificate  of  the  Clerk  is  substantially  defective, 
in  omitting  to  state  that  the  Justice  under  the  judg- 
ment was  ^'an  acting  Justice  of  the  Peace  at  the  time 
of  its  rendition,^'  the  execution  founded  on  it  is  simply 
void;  11  Hum.  210;  6   Sneed,  372. 

Upon  examination  of  the  execution  in  this  case,  it 
is  fatally  defective,  and  that  it  is  void,  and  ought  to 
have  been   quashed.  ' 

The  judgment  is  reversed  and  the  execution  quashed. 


MoRBis  Levi  o.  The  State. 

fisLLiKO  OB  Anui/TERTOO  LiQTTOBS.  Upon  an  agreed  state  of  facts  sab* 
mitted  to  the  Court,  showing  that  the  plaintiff  in  error  had  taken 
an  oath  and  executed  a  bond  in  compliance  with  the  Statute,  and 
that  he,  two  years  afterwards,  did  sell,  etc. 
Hdd,  that  the  oath  and  bond  being  sufficient  in  form  and  substance, 
and  in  strict  compliance  with  the  Statute,  and  there  being  nothing 
in  the  Statute  restricting  their  obligation  to  any  piescribed  period  of 
time,  the  law  has  been  observed  in  every  particular.  The  charge  of 
the  fact  and  its  admission,  are  to  be  taken  as  an  entirety,-  to  be  in* 
Id — ^VOL.  4, 


290  NASHVILLE : 


Ley!  v.  The  State. 


terpreted  m  a  single  instrament;  and  tlie  preaentment  changiog  the 
offence  to  have  been  committed  in  Giles,  the  yenue  is  safficientlx 
shown. 
Act  cited :  Act  of  1859,  Ch.  81,  H 


FROM  GILES. 


Appeal    from    the    Criminal    Court.       William    8. 
McLemobe,  Judge. 

N.  ^MiTHSON,   for   Levi. 

Attorney-Genbbal  for  State. 

TuBNEY,  J.,  delivered   the  opinion   of  the   Court. 

The  presentment  is^  'Hhat  Morris  Levi,  on  the  25th 
day    of  May,   in   the  year  of  our   Lord,    1872,  in   the 
County  of  Giles,  aforesaid,  unlawfully  did  sell  one  quart 
of  spirituous  and    alcoholic   liquors   to    one   James   Ab- 
emathy,  and  he,     the    said    Morris    Levi,   had    not,   at 
that  time,  nor  prior  thereto,  appeared  before  the  County 
Clerk    of    said   County,   and    taken    and   subscribed   an 
oath   not   to    mix    nor    adulterate   such    liquors   by  him 
sold,   and    that    he,    the    said   Morris   Levi,  had   not  at 
that  time,  nor    prior    thereto,   appeared   before   the   said 
Clerk  and    given    a  bond  with   good   and   sufficient  se- 
curity for    costs  of  prosecution    arising  from   violations 
of  the   laws  of  Tennessee    made    and   provided  to   pre- 
vent the  unlawful  adulteration    of  spirituous   and   alco- 
holic  liquors. 

This  presentment  is  based  upon  the   Act  of    1859- 
60,  Ch.  81,  §4;  ''It  shall  not  be  lawful  for  any  peraon 
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or  persons  to  sell  or  offer  to  sell  any  spirituous  or 
alcoholic  liquors  within  the  State^  until  he^  she  or 
they  shall  first  appear  before  the  Ctounty  Court  Clerk 
of  the  County  where  such  liquors  are  to  be  sold  or 
offered  for  sale,  and  take  and  subscribe  to  an  oath 
not  to  mix  or  adulterate  with  any  substance  whatever, 
the  liquors  offered  for  sale,  and  give  bond  in  the  sum 
of  five  hundred  dollars,  with  good  and  sufficient  secu- 
rity, for  the  payment  of  all  costs  arising  from  prose- 
cutions for    violation    of  the    provisions   of    this   Act." 

At  the  trial  a  jury  was  waived^  and  the  case 
submitted  to  the  Court  upon  the  following  agreed  state 
of  facts,  viz:  '^In  this  case  it  is  agreed  and  admitted 
by  the  Attorney-General  for,  and  'in  behalf  of  the 
State  of  Tennessee,  and  by  the  defendant,  Morris  Levi, 
in   proper  person,  as  follows,   to-wit: 

1.  That  the  defendant,  Morris  Levi,  on  the  7  th  day 
of  March,  1870,  appeared  before  D.  A.  Welborne, 
County  Court  Clerk  of  said  County,  and  took  and 
subscribed  an  oath,  and  executed  a  bond,  of  which  the 
certified  copy  on  file  is  a  true  copy,  which  certified 
copy  is  hereto  attached,  marked  A,  and  made  a  part 
of  this  agreement. 

2.  That  the  defendant,  Morris  Levi,  on  the  25th 
of  March,  1872,  did  sell  one  quart  of  spirituous  and 
alcoholic  liquors   to   one  James   Abernathy." 

The  oath  and  bond  are  in  proper  form.  It  is 
first  objected,  that,  the  venue  is  not  shown.  We 
cannot  agree  to  this  construction  of  the  agreement. 
The    admission  of  the    &ct  of  sale   must  be  construed 
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ynth  reference  to  the  presentment  which  charges  it  to 
have  been  had  in  Giles  County.  The  sale  is  the 
only  fact  admitted  by  the  defendant;  the  terms  of  the 
agreement  show  that  the  question  of  its  lawfulness  is 
reserved  for  the  Court.  It  is  not  like  a  case  where 
the  entire  &cts  are  to  be  ascertained  by  a  jury  when 
no  intendment  can  be  made.  We  are  to  take  the 
charge  of  the  fact  and  its  admission  as  an  entirety, 
to  be  interpreted  as  a  single  instrument.  We  can 
see  no  good  reason  why,  in  misdemeanors  in  which 
there  is  no  controversy  about  facts,  the  State  and  de- 
fendant may  not  agree  to  the  facts,  and  leave  the  law 
to  the  Court;  by  this  arrangement  they  accomplish  the 
only  end  in  the  province  of  a  jury,  by  the  substitution 
of  an  agreement  for  the  verdict  of  a  jury.  The  oath  and 
bond  being  sufficient  in  form  and  substance,  and  in  * 
strict  compliance  with  the  Statute,  and  there  being 
nothing  in  the  Statute  restricting  their  obligation  to 
any  prescribed  period  of  time,  we  hold  the  law  has 
been  observed  in    every  particular. 

Reverse    the   judgment,   and    discharge    the  plaintiff 
in  error. 
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Smith  v.  Smith. 

WzUft  Burdem  of  proof.  The  doctrine  of  this  Court  has  alwajB  been  nni- 
form,  that  when  a  will  ia  produced,  and  its  formal  execution  es- 
tablished by  proof,  and  the  will  is  attacked  for  fraud  or  incapacitj 
in  the  testator,  the  burden'  of  proof  ia  upon  the  assailing  party  to 
show  the  fraud,  undue  influence  or  want  of  testamentary  capacjty. 
When,  however,  insanity  is  shown  to  have  existed  before  the  execu- 
tion of  the  will,  the  burden  of  proving  capacity  at  the  time  of  the 
execution  of  the  will,  is  shifted  upon  the  plaintiff. 

Gases  cited :  Ford  v.  Ford,  7  Hum.,  92 ;  Puryear  v,  Sallie  Beed,  6  Cold., 

25. 
Authorities  cited :  Car.  L.  S.,  789;  1  Swinb.  45;  1  Bedf.  46;   2  GreenL 

on  £v.,  {689 ;  1  Jarm.,  74 ;  56  Verm.,  38 ;  Peters,  C.  C,  163 ;  4  Washb., 

a  C,  262;  10  N.  H.,  514 ;  5  Johns.,  144 ;  4  Conn.,  207 ;  7  Gray,  71; 

Halley  «.  Webster,  21  Maine,  461. 


FBOM  SMITH. 


Appeal   from  the   CSrcuit   Court.      N.    W.   McCJoN- 
VELy  Jadge. 

A.  A.  SwoPE  and  Jno.  S.  McMubby  for  defendant. 

No   brief  for  plaintiff. 

Skeeb,  J.;   delivered  the  opinion  of  the  Court. 

"This  was  an  issue  deviaavii  vd  non  upon  the  will  of 
Jesse  Smithy  deceased^  late  of  Davidson  County^  tried 
in  the  Law  Court  of  Nashville,  and  resulting  in  a 
verdict  and  judgment  against  the  will.      The  due  and 
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formal  execution  of  the  script  was  established  by  the 
testimony  of  the  subscribing  witnesses,  whereupon  it 
was  assailed  by  the  contestants  for  an  alleged  want  of 
testamentary  capacity  in  the  testator,  and  upon  the 
ground  of  fraud  and  undue  influence  by  the  chief  de- 
vkee  in  its  procurement.  It  ia  not  necessary  or  proper 
to  intimate  an  opinion  as  to  the  propriety  of  the  ver- 
dict on  the  &cts,  as  the  case  goes  down  for  a  new 
trial  upon  an  error  of  law.  After  the  charge  of  the 
Court  had  been  given  to  the  jury,  the  counsel  for 
the  proponent  requested  further  instructions  to  the  ef- 
fect that  the  legal  execution  of  the  will  having  been 
jproven,  the  onus  probandi  is  upon  the  contestant  to 
establish  a  want  of  testamentary  capacity  in  the  tes- 
tator, or  that  the  will  was  procured  by  undue  in- 
fluence. 

These  instructions  the  Court  declined  to  give,  upon 
the  alleged  ground  that  the  charge  already  given  em- 
braced the  propositions  embodied  in  said  request.  It 
is  certainly  true,  that  the  Court  is  not  bound  to  re- 
peat a  proposition  of  law  already  charged,  and  thus 
give  it  an  undue  prominence  in  the  minds  of  the  jury 
and  if  the  substance  of  the  instructions  requested  had, 
in  fact,  been  incorporated  in  the  charge,  no  error 
could  be  predicated  upon  the  Court's  refusal  to  recharge 
the  same  proposition.  But  upon  a  careful  analysis  of 
the  charge  we  find  that  the  proposition  requested  is 
not  in  the  charge,  and  indeed  there  is  nothing  what- 
ever in  the  charge  as  to  the  burden  of  proof  under 
the  hypothesis  assumed.      Whatever    may  be  the    oon- 
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flict  of  jndicial  ruling  elsewhere  upon  this  subject,  the 
doctrine  of  this  Court  has  always  been  uniform,  that 
when  a  will  is  produced,  and  its  formal  execution  es- 
tablished by  proof,  and  the  will  is  attacked  for  fraud 
or  incapacity  in  the  testator,  the  burden  of  proof  is 
upon  the  assailing  party  to  show  the  fraud,  undue  in* 
fluence  or  want  of  testamentary  capacity.  7  Hump.,  92 ; 
6  Cold.,  25;  Car.  L.  S.,  789;  1  Swinb.  45;  1  Redl. 
46;  2  Greenl.  Ev.,  §689;  1  Jarm.,  74;  56  Verm., 
38;  Peters,  C.  C.  163;  4  Washb.  C.  C.  262;  10  N. 
H,,  51  54;  Johns.  144;  4  Conn.,  207;  7  Gray,  71. 
When,  however,  insanity  is  shown  to  have  existed  be- 
fore the  execution  of  the  will,  the  burden  of  proving 
capacity  at  the  time  of  the  execution  of  the  will,  is 
shifted  upon  the  plaintiff.  HaUey  v.  WebeteTf  21  Maine, 
461 ;  F(yrd  v.  Fordy  7  Hump.,  90.  We  hold  that  his 
honor  erred  in  refusing  the  instructions  asked  for. 
Beverse  the  judgment  and  award  a  new  trial. 
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FuBMAN  &  Ck).,  et  ah.  v.  E.  M,  NobtH|  d  aU. 

Eqimnr  pleading.  Beletue  after  isBtie  joined.  Bill  had  been  filed  for  an 
account,  and  for  the  execution  of  a  deed  of  trust.  Answer  was  pat 
in  making  no  defence  to  the  relief  sought,  but  pending  the  suit  a 
release  was  executed,  which  was  proven  bj  one  of  the  defendants, 
and  made  an  exhibit  to  his  deposition. 

Hddf  that,  as  no  pleading  of  any  kind  presents  the  issne  of  such  re- 
lease, the  decree  is  based  alone  on  the  statements  of  a  deposition,  and 
not  on  any  case  made  by  either  of  the  parties,  and  is,  therefore,  un* 
authorized  and  erroneous.  Under  our  liberal  practice,  an  amended 
answer  might  be  filed,  putting  in  issue  the  matter  of  the  defence. 

« 

Kerr  on  Frauds,  page  -— ;  Story's  Eq.  PL,  §393,  Bedf .  Ed. 


FBOM  SMITH. 


Appeal  from  the  Chancery  Court.  J.  O.  Shacklb- 
FOBD,  Chancellor. 

A.  A.  SwoPE  for  Furman. 

James  W.  MoHenby  and  W.  H.  DeWitt  fop 
North. 

Fbeeman^  J.y  delivered  the  opinion  of  the  Court. 

This  bill  alleges  that  E.  M.  North  and  Jarrott 
Tucker  are  indebted  to  complainants  by  certain  prom- 
issory notes  executed  in  January^  1861.  That  North 
and    Tucker    made    a    deed    of    trust    to  secure  these 
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notes,  conveying  various  articles  of  personal  property 
and  a  tract  of  land,  which  appears  to  have  been  owned 
by  North,  at  any  rate  he  had  the  equitable  title. 
This  deed  was  made  to  one  White.  The  prayer  of 
the  bill  is  for  an  account  of  such  payments  as  had 
been  made,  and  for  the  execution  of  the  trust  by  a 
sale  ,of  the  land,  with  application  of  proceeds  to  the 
payment  of  the  debts  secured.  This  bill  was  filed  in 
1865.  In  October,  1865,  North  filed  his  answer,  in 
which  he  admits  the  statements  of  the  bill  as  to  the 
notes,  the  making  of  the  deed  of  trust,  claims  some 
payments,  and  asks  that  certain  assets  arising  from  sale 
of  personalty  be  collected  and  first  applied  to  the 
debts;  but  makes  no  defence  arising  out  of  the  fact 
that  he  was  surety,  joint  obligor,  or  in  fiict,  any  de- 
fence whatever,  against  the  relief  sought.  The  case 
progressed,  being  consolidated  with  several  other  causesi 
for  what  reason  does  not  very  clearly  appear,  with  no 
additional  pleadings  defensive  to  the  bill  of  complain- 
ants, and  was  ultimately  heard  on  the  issues  thus  made. 
In  1870  or  1871,  the  deposition  of  Tucker  was  taken, 
when  he  proves  a  paper  and  makes  it  an  exhibit  to 
his  deposition,  which,  in  substance  and  fact,  shows  a 
voluntary  release  of  the  debts  so  far  as  he  is  concerned 
^by  complainants,  based  on  a  statement  of  Tucker's, 
that  he  was  poor,  had  but  one  leg,  and  had  nothing 
but  a  small  amount  of  money,  about  enough  to  pay 
the  expenses  of  a  bankrupt  proceedings.  In  other 
words.  Tucker  requests  they  shall  release  the  debts, 
and  the  parties  sign  a  paper,   saying,   ''we  hereby  re- 
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lease  said  Tucker  from  his  indebtedness,  as  requested/' 
This  was  of  date   October,  1867. 

The  notes  of  Tucker  and  North,  however,  were 
never  given  up,  nor  the  bill  dismissed,  nor  agreed  to 
be  dismissed.  The  Chancellor  on  the  hearing  held, 
that  the  release  was  for  a  valuable  consideration,  that 
North  was  the  surety  of  Tucker,  and  that  North  was 
released  from  his  liability,  as  the  result  of  the  release 
to   Tucker,  and   the   deed   of  trust   discharged. 

We  think  this  question  was  not  involved  in  the 
issues  made  by  the  pleadings  in  the  case.  No  such 
question  was  before  the  Chancellor  for  decision,  no 
such  defence  had  been  made  by  North.  In  fiict,  it 
could  not  have  been  made  in  1866,  when  his  answer 
was  filed,  not  being  executed  until  1867.  Certainly, 
if  so  important  a  defence  was  to  be  introduced  by 
which  complainants  bill  was  to  be  defeated,  it  should 
have  been  alleged  in  some  pleading,  so  that  an  issue 
could  have  been  made  on  it.  It  might  have  been 
obtained  by  fraud,  or  for  other  causes  might  be  invalid 
and  not  binding.  If  so,  complainants  had_  the  right 
to  have  notice  in  the  pleadings  that  such  defence  was 
to  be  made,  that  they  might  have  a  chance  to  rebut 
and  overturn  it  if  they  could.  In  a  word,  we  think 
it  an  elementary  principle,  that  a  Court  of  Chancery 
BB  well  as  Law,  only  tries  the  questions  of  fact  alleged 
by  complainants,  and  the  matters  of  defence  set  up  by 
defendants  in  responsive  pleading,  and  declares  the  legal 
result.  No  pleading  of  any  kind  in  this  case,  presents 
the    issue    of  such    a    release    as    is    the    basis  of  the 
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Chancellor's  decree^  the  same  has  no  foundation  on  which 
to  rest^  is  based  alone  on  the  statements  of  a  depo- 
sition^ and  not  oA  any  case  made  by  the  parties  either 
complainants  or  respondents^  and  is^  therefore^,  unauthoiv 
ized  and  erroneous,  and  should  be  reversed.  Neither 
allegation  without  proof,  nor  proof  without  allegation, 
can  be  the  basis  of  a  decree,  is  a  principle  we  believe 
axiomatic  in  our  jurisprudence.  See  Kerr  on  Frauds,  p. 
— ,  and  cases  cited.  Under  the  pleadings  in  this  case, 
the  parties  had  as  much  right  to  have  proven  that 
North  was  a  minor  or  insane  when  he  signed  the  note, 
and  had  a  decree  in  their  favor  on  this  issue  as  on  the 
issue  of  a  release,  as  presented  in  this  record.  Mr. 
Story  puts  this  question  beyond  all  dispute;  Eq.  P., 
§393,  Redf.  Ed.  In  treating  of  a  cross-bill  and  the 
necessity  of  resorting  to  it  as  a  mode  of  defence,  when 
the  party  could  not  avail  himself  of  the  defence  in 
any  other  way,  he  says :  "  Thus,  if  the  matter  of  defence 
arises  after  the  cause  is  at  issue,  as  if  the  plaintiff 
has  given  the  defendant  a  release,  or  an  award  on 
reference  after  issue  joined/'  the  party  must  resort  to 
a  cross-bill.  Again,  he  puts  this  very  case^  where, 
pending  a  suit  aft^er  issue  joined,  the  defendants  ob- 
tained a  release,  and  attempted  to  prove  it  viva  voce 
at  the  hearing,  it  was  determined,  the  release  not  being 
in  issue  in  the  cause,  the  Court  could  not  try  the  fact, 
nor  direct  a  trial  at  law,  but  a  new  bill  must  be 
filed  to  put  the  release  in  issue.  Under  our  liberal 
practice^  an  amended  answer  might  be  filed  by  leave 
of  Court,   putting   in   issue    the  matter  of  the  defence. 
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In  the  next  case  we  may  add  that  the  fiu^t  thai 
North  was  surety  is  not  presented  in  the  pleadings, 
but  comes  out  on  proof  alone.  This,  however,  would 
not  materially  change  the  legal  rights  of  the  parties, 
and   need   not  be  discussed. 

A  majority  of  the  Court  are  of  opinion  that  this  is  a 
proper  case  to  remand  with  leave  to  amend,  if  desired, 
so  as  to  put  the  release  in  issue;  the  Court,  however, 
expressing  no  opinion  on  that  question,  that  is,  as  to 
the  validity  or  invalidity  of  the  release  or  its  effect 
In   this   I  do   not  concur. 

The  case  will  be  remanded,  and  the  costs  of  this 
Court  be   paid   by   defendants. 


John  Goff  and  John  G.  Ballentinb  v.  J.  W. 

Dabbs,  d  als. 

1.  Ghancert  PaACiiCE.  Usury.  EstoppeL  D  confessed  Judgments  to 
secure  the  payment  of  a  usurious  debt  to  G,  who  afterwards  filed 
his  bill  and  attached  IVs  land.  On  IVs  filing  a  cross-bill  it  is  held, 
that,  after  confessing  judgments  and  not  pleading  the  OBOzy,  it  wis 
too  late  to  resort  to  a  Court  of  Chancery  for  relief. 

S.  FBATTBTTiiENT  OONVETAITCE  OF  laAJsrD.  A  conyejauoe  of  the  land  at- 
tached, from  the  agent,  tenant  and  solicitor  of  the  defendant  to  the 
daughter  of  the  defendant,  held  to  be  without  consideration,  and 
fraudulent  as  against  the  complainant  and  other  of  defendant^ 
creditors. 
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t,  8axb.  iSbme.  The  defendant  not  making  oat  the  allegations  in  his 
cro88-bil]|  of  fraud  in  the  aale  of  the  land  to  him,  the  land  ia  de- 
creed to  be  subject  to  the  claims  of  the  complainants. 


FBOM  DAVIDSON. 


Appeal  from  the  Chanoery  Court,  8.  6.  Fbieb- 
BON,  Chancellor. 

JoBDAN  Stokes  and  E.  H.  East  for  Goff. 

John  C.  Gaitt  for  Dabba. 

NiCHOUSON,  C.   J.^  delivered  the  opinion  of  the  Court. 

Goff  and  Ballentine  filed  separate  bills  to  subject 
a  tract  of  land  of  J.  W.  Dabbs  to  sale  for  the  sat- 
isfaction of  their  respective  claims  against  Dabbs.  The 
two  causes  were  consolidated  and  heard  together. 

1.  The  claim  of  Goff  was  resisted  by  Dabbs,  on  the 
ground  that  it  was  usurious*  The  debt  originated  in 
a  loan  of  |3^000  in  1857,  at  12  per  cent.  Payments 
were  made  and  the  note  renewed,  until  the  last  note 
given  was  for  $2,720.  To  secure  Goff  in  the  pay- 
ment of  this  note  Dabbs  confessed  judgments  before 
a  Justice  of  the  Peace,  on  five  notes,  substituted  in 
place  of  the  large  note.  It  was  agreed  that  execu- 
tions should  issue  on  these  confessed  judgments,  and  be 
levieid  on  the  property  of  Dabbs.  In  violation  of 
ihe  agreement,  Dabbs  had  the  judgments  stayed  by  an 
insufficient  stayor.        Thereupon,  Goff  filed  his  bill  and 
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attached  the  land.  Dabba,  by  cross-bill^  seeks  to  be 
relieved  of  the  usury  in  the  original  note.  The  Chan- 
cellor (Reid)  held  that,  after  haying  confessed  judgments, 
and  not  pleading  the  usury,  it  was  too  late  to  resort 
to  a  Court  of  Chancery  for  relief.  There  was  no 
error  in  this — ^the  cases  in  which  a  confession  of  judg- 
ment is  no  bar  to  subsequent  relief  in  equity,  are  those 
in  which  the  confession  of  judgments  is  part  of  the 
contract  of  borrowing  and  lending.  This  is  not  such 
a  case. 

2.  It  appears  that  before  Goff  filed  his  attachment 
bill  the  land  attached  had  been  sold  under  execution 
in  iavor  of  Gleaves,  and  bought  in  by  Gleaves  for  his 
debt.  Before  the  time  for  redeeming  had  elapsed, 
Gleaves  assigned  his  bid  to  John  S.  Brien,  to  whom 
the  Sheriff  made  a  deed,  after  the  expiration  of  the 
two  years.  Brien's  advance  was  paid  to  him  by  Dabbs, 
and  by  direction  of  Dabbs,  Brien  conveyed  the  lands 
to  A.  H.  Dabbs,  a  brother  of  J.  W.  Dabbs,  and  he 
in  turn,  conveyed  it  to  the  only  daughter  of  J.  W. 
Dabbs,  and  upon  her  death  the  title  descended  to  his 
infant  daughter,  who  is  made  a  party.  The  Chancel- 
lor held,  that,  as  Brien  was  the  agent,  tenant  and 
solicitor  of  J.  W.  Dabbs,  at  the  time  he  took  the 
assignment  from  Gleaves  and  the  deed  from  the  Sherifl^ 
he  took  the  title  for  J.  W.  Dabbs,  and  the  convey- 
ance by  Brien  to  A.  H.  Dabbs,  and  by  him  to  J.  W. 
Dabbs'  daughter,  Lou  C,  being  without  consideration 
and  fraudulent  as  against  J.  W.  Dabbs'  creditors,  that 
complainant    was    entitled    to    have    his    claim  satisfied 
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oat  of  the   land.       We   think    the   proof  fully  sastains 
this  conclusion   of  the   Chancellor. 

3.  Ballentine's  claim  was  based  on  three  notes  of 
|3,000,  each  given  by  J.  W.  Dabbs  for  a  tract  of  land 
in  Mississippi.  Dabbs,  by  a  cross-bill,  sought  to  get 
clear  of  these  notes,  upon  the  ground  that  Ballentine 
was  guilty  of  fraud  in  the  sale  of  the  Mississippi  land. 
Dabbs'  allegations  were  that  he  bought  the  land  as  a 
fiurm  for  planting  purposes,  but  that  Ballentine  con- 
cealed from  him  the  fact  that  a  large  portion  of  the 
land  was  divided  into  lots,  with  streets  and  alleys, 
with  one  or  two  lots  for  a  church  and  school-house, 
constituting  part  of  the    town   of  Belmont. 

The  Chancellor  held,  that  Dabbs  had  entirely  fiuled 
to  sustain  his  allegations  as  to  the  fraud  charged  in 
the  sale.  We  think  the  proof  fully  supports  the  hold- 
ing of  the  Chancellor.  The  decree  of  the  Chancellor 
was  based  upon  these  several  conclusions  as  to  the 
&cts,  whereby  it  was  decreed  that  the  land  was  subject 
to  the  claims  of  Goff  and  Ballentine,  and  the  same 
was   ordered   to   be   sold   accordingly. 

The   decree   will   be  affirmed  with   costs. 
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La  Fayette  Ezeiaj,  et  al.y  v.  James  Hamilton,  d  oL 

LiABHiTY  OF  Sureties  of  BEFREBzarrATiyE  Aim  Guakdian.  The 
purpose  of  the  Act  of  1847-8,  Code,  {2489,  is  to  have  the  acc»unts  of 
the  executor  or  adrainistrator  who  might  have  any  estate  of  an  infant 
in  his  hands  settled  and  made  matter  of  record,  with  nothing  left  for 
the  party  to  do  in  his  representative  capacity,  before  being  appointed 
guardian  of  the  infant.  The  settlement  draws  the  distinct  line  be- 
tween the  two  fiduciary  relationships,  and  locates  the  liability;  and 
the  sureties  are  liable  upon  the  respective  bonds,  as  tbe'tets  may 
show. 

Code  cited:  {2489. 


FBOM  DAVIDSON. 


No  record  can   be  found. 
Tubney,    J.,    delivered  the  opinion   of   the   Court. 

The  question  presented  by  the  demurrer  of  Thos. 
B.  Johnson,  administrator  of  Wm.  H.  Hagan,  who  was 
surety  on  the  administration  bond  of  Hamilton,  is  a 
single  one  involving  the  construction  of  the  Act  of 
1847-^,  Ch.  115,  carried  into  the  Code,  §2489,  in  the 
words:  '^No  executor  or  administrator,  having  in  his 
hands,  as  such,  any  estate  of  an  infant,  shall  be  ap- 
pointed his  guardian  until  he  shall  have  first  settled 
his  accounts  as  executor  or  administrator.'^ 

The  multiform  and  complicated  litigation  growing 
out  of  the   practice  of  appointing  executors  and  admin- 
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istrators  to  the  office  of  guardian,  led  to  the  passage 
of  this  Statute.  Its  purpose  is  to  have  the  accounts 
of  the  executor  or  administrator  settled  and  made  mat* 
ter  of  record,  with  nothing  left  for, the  party  to  do 
in  his  representative  capacity.  In  other  words,  it  in* 
tends  that  the  representative  show  what  he  has  done 
as  such,  and  what> '  if  anything,  there  is  remaining  in 
his  hands  for  distribution,  so  presented  that  those  en- 
titled are  put  to  no  trouble  in  its  collection  from  the 
representative   and   his   securities. 

These  things  being  done,  there  can  be  no  objection 
to  the  appointment  of  the  representative  to  a  guardian- 
ship. Because  the  settlement  draws  the  distinct  line 
between  the  two  fiduciary  relationships,  and  locates  the 
liability.  If  then,  that  is,  upon  settlement  of  the  ac- 
counts as  representative,  the  Court  shall  appoint  such 
representative  the  guardian,  taking  proper  bonds,  the 
trouble  and  difficulty  contemplated  by  the  Statute  is 
obviated,  and  the  line  of  obligation  between  the  one 
and   the   other   undertaking  distinctly   defined. 

It  was  not  the  purpose  of  the  Legislature  that  the 
representative  should  take  advantage  of  his  own  wrong. 
The  Statute  was  meant  as  an  inhibition  upon  him,  but 
not  to  the  prejudice  of  minors;  so  that  while  he  is  to 
be  bound  by  his  acts,  it  is  not  to  follow  that  minors 
are. 

The    result    is,    the    representative    and    guardian    is 

liable  in   his   double  capacity,  and    the   sureties  on   the 

respective    several    bonds,   as   the    facts   may   show;    the 

sureties  on    the    administration    bond    for    the    amount 
20— VOL.  4. 
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shown  to  be  in  liis  hands,  before  his  settlement,  as 
prescribed  by  the  Statute;  and  sureties  on  the  guardian 
bond  £[>r  such  amounts  as  may  have  been  impressed 
with  the  character  of  guardian  funds  by  the  acts  and 
conduct  of  the  representative  after  his  appointment  as 
guardian.  Such  acts  and  conduct  will  not,  however, 
relieve  the  first  administrator's  s^urities  from  their 
liability  for  the  administration  fund  in  the  hands  of 
their  principal  at  the  time  of  his  appointment,  before 
settlement  of  his  accounts  as  executor  or  administrator. 
To  follow  the  decisions  anterior  to  the  Statute  would 
be  to  ignore  it  and  make  it  of  no  efiect.  The  Statute 
was  evidently  meant  to  remedy  the  evils  indicated  by 
these   decisions. 

The  decree  of  the  Chancellor    is   affirmed,  and   cause 
remanded  for  the  account. 
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James  M.   Brantly  v.  The  State. 

Cdns.    A  person  appointed  to  attend  on  the  Criminal  Goart  will  not  be 
entitled  to  the  fees  allowed  Sherifis  for  sammoning  special  juries. 


FROM   DAYIBfiON. 


Appeal  from  the  Criminal  Court.  Thomas  N. 
Frazier,  Judge. 

Robert  Caldwell  and  Hubbard  &  Roberts  for 
Brantley. 

Attorney-General  for  the  State. 

NiCHOiflON,  C.  J.,   delivered   the   opinion  of  the   Court. 

This  was  an  application  to  re-tax  the  costs  in  various 
State  cases.  Brantly  had  been  appointed  to  attend  on 
the  Criminal  Court  for  several  successive  Terms,  for 
which  he  was  paid  (2  per  day.  During  his  service 
in  attendance  on  the  Court,  he  summoned  a  number 
of  special  juries,  no   costs  for  which  service  were  taxed. 

He  now  claims  to  have  the  fees  allowed  to  Sheriffs 
for  summoning  special  juries  taxed  as  his  costs,  amount- 
ing in  the  aggregate  to  seven  or  eight  hundred  dollars. 
The  Criminal  Judge  refused  the  application,  upon  the 
ground  that  he  had  been  allowed  and  paid  (2  per  day 
for  his  services,  and   that   he  was   entitled  to   no   more. 

There  was  no  error  in  this,  and  the  same  is 
affirmed. 
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James  W.  Allen,  Adm'r,  v.  Edward  H.  East,  Adm'r. 

Chakcery  Sale.  Advanced  Ind.  A  person  offering  to  advance  the  bid- 
dings at  a  Master's  sale,  and  not  making  any  exception  to  the  last 
sale  under  such  advanced  bid,  becomes  a  ^uasi  party,  and  bound  by 
subsequent  proceedings.  The  Court  has  power  to  hold  the  parties 
bound  by  acts  of  this  character,  and  not  allow  its  proceedings  to  be 
trifled  with. 


FROM   DAVIDSON. 


Appeal    from   the    Chancery   Court. 

McFarland,  J.,  delivered  the  opinion   of   the  Court. 

In    this    cause   a    decree    was    made    directing    the 

Master  to   sell  certain   land.       He  reported   that  at  the 

sale    it   was  struck   off  to    Mrs.   Dicey   Vaughn  at  the 

price   of   $2,012  49,   but    that    the    purchaser    had    not 

complied   with   the   terms  of  sale   by  executing   notes  or 

otherwise.       He   further   reported,   that   since   the   sale  a 

proposition   in    writing   had   been   submitted   to   him,  to- 

wit: 

"Nashville,   Tennessee,   September   4,   1871. 
^^  To  the   Qet'k  and   Master   at   Nashville: 

"I  will   advance  the   bid  of  Mrs.  Dicey  Vaughn   for 
the   tract  of  forty-one  acres   on   Mill   Creek  to  $2,050. 

W.  J.  Stokes. 
"  We   will   be   security   for   the   carrying    out   of   the 
above.  J.  W.  Stokes, 

W.  B.  Stokes." 
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Upon  this  the  Chancellor  decreed  a  re-sale  of  the 
land  upon  the  terms  of  the  former  decree,  and  to  start 
the  bidding  at  (2,050,  and  if  no  one  would  bid  more, 
to  strike  the  land  off  to  W.  J.  Stokes.  The  Master 
reported  that  he  again  offered  the  land,  starting  it  at 
$2,050,  but  no  further  bid  was  made  previous  to  the 
sale.  Stokes  notified  him  that  he  withdrew  his  propo- 
sition. The  Chancellor  declared  the  sale  to  W.  J. 
Stokes  confirmed,  and  ordered  him  to  comply  with  the 
terms  by  giving  notes,  etc.,  and  in  case  he  failed,  to 
sell  the  land  again,  charging  Stokes  with  the  deficit. 
Stokes  &iled  to  execute  his  notes,  the  land  was  again 
sold,  for  a  smaller  sum,  and  a  decree  rendered  against 
Stokes  and  his  sureties,  J.  W.  dnd  W.  B.  Stokes,  for 
the  deficit  of  $339  80,  and  Stokes  and  his  sureties 
bring   up  the  case    by   writ   of   error. 

We  think  the  decree  is  correct.  The  principle  ob- 
jection is  that  Stokes'  proposition  was  not  accepted  be- 
fore it  is  withdrawn.  It  is  true,  the  sale  was  not 
closed  upon  that  bid,  but  the  offer  to  "^advance  was 
accepted  in  accordance  with  a  practice  often  adopted, 
and  Stokes  must  be  held  to  have  made  his  offer  in 
view  of  this  practice  and  power  of  the  Court,  that  is, 
by  again  offering  the  land,  starting  at  the  advanced 
bid.  The  only  doubt  may  arise  from  the  &ct  that 
the  first  purchaser,  Mrs.  Dicey  Vaughn,  had  not,  at 
the  time  the  offer  of  Stokes  was  made,  complied  with 
her  purchase,  but  we  suppose  this  does  not  alter  the 
case,  as  she  might,  but  for  this  offer,  afterwards  have 
done   so,   or  the   Court   might  have  taken   steps  to   en- 
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force  the  bid  against  her.  Stokes  did  not  attempt  Uy 
withdraw  his  bid  until  after  the  Court  had  acted  upon 
it. 

We  understand  the  Court  has  power  to  hold  the 
parties  bound  by  acts  of  this  character^  and  not  allow 
its  proceedings  to  be  trifled  with.  After  Stokes  made 
his  offer  he  became  a  quasi  party,  and  bound  by  sub- 
sequent proceedings,  and  he  made  no  exception  to  the 
last  sale. 

Affirm   the   decree   with  costs. 


Mabtha  Nunnelly  v.  Nicholas  Smith. 

L  O06T8.  The  Clerk  and  Master  of  the  Chancery  Court  is  entitled  to 
aeventy-fiye  cents  for  every  subpoena  to  answer^  whether  it  containa 
one  or  more  defendants. 

2.  It  is  proper  to  make  out  three  trial  dockets,  and  the  Clerks  are  entitled 
to  ten  cents  for  each  cause  on  each  docket,  making  thirty  cents  for 
entering  each  cause;  but  this  can  be  allowed  but  one  time,  except 
when  causes  are  remanded. 

Code  cited;  {§4339,  4341,  4561,  2495,  4040,  3936,  4237,  4604. 


FROM   WABBEN. 


Appeal  from  the  Chancery  Court. 
Nicholson,  C.  J.,  delivered   the  opinion  of  the   Court. 
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This  case  presents  two   questions: 

1.  What  is  the  Clerk  and  Master  of  the  Chanoerj 
Court  entitled  to  for  issuing  a  summons  or  subpoBna 
when  there   are   more  defendants   than   one  included? 

Upon  the  filing  of  a  bill  the  Clerk  is  required  to 
issue  subpoena  to  answer,  but  he  issues  only  one  sub- 
poena to  each  county,  embracing  therein  all  the  de- 
fendants in  such  county.       Code,   §§4339,   4341. 

For  evecy  subpoena  to  answer  issued  by  a  Clerk, 
he  is  entitled  to  demand  and  receive  seventy-five  cents. 
§4561. 

This  language  is  clear  and  unambiguous,  for  issuing 
one  subpoena,  whether  it  contain  one  or  more  defend- 
ants, his  compensation  is  seventy-five  cents.  The 
Chancellor  so  held,   and   his  decree  is  affirmed. 

2.  What  fees  are  Clerks  and  Masters  entitled  to 
for   entering  cases  on   the  trial  docket? 

For  entering  each  cause  on  the  trial  docket  the 
Clerk  and  Master  is  entitled  to  ten  cents.  §4551. 
The  Statute  recognizes  a  trial  docket,  and  the  Clerk 
is  required  to  keep  it.  The  Clerk  of  each  Court  is 
required  to  ^^  enter  causes  on  this  trial  docket,  etc. 
§2495.  It  is  the  duty  of  the  Clerk  of  each  of  the 
several  Courts  of  this  State  to  keep  the  several  dockets 
required  by  law  in  the  respective  Courts.  §4040. 
Each  Chancellor  may  make  rules  and  regulations  of 
practice  for  the  purpose  of  expediting  business  in  his 
Chancery  Division.  §3936.  So  also  the  Circuit  Judges. 
§4237.       And   the   Supreme   Judges.     §4504. 

We   find   no    provision    in  the   Code  which   requires 
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Clerks  to  make  oat  three  trial  dockets-— one  for  the 
Courts  one  for  the  bar,  and  one  for  the  Clerk  him- 
self; yet  it  is  essential  to  the  transaction  of  the  busi- 
ness of  courts  that  such  dockets  should  be  made  out^ 
and  we  think  it  clear,  that  under  the  powers  of  the 
several  Courts,  as  to  making  rules  for  expediting  and 
&cilitating  the  business,  such  dockets  are  properly  made 
out. 

We  are  also  of  opinion  that  as  each  one  of  these 
three  dockets  is  a  trial  docket,  the  Clerks  are  entitled 
to  ten  cents  for  each  cause  entered  on  each  of  the 
dockets,  making  thirty  cents  for  entering  each  cause 
on  the  three  trial  dockets.  But  this  compensation  is 
only  allowed  for  entering  each  cause  on  the  trial 
docket,  and,  therefore,  can  be  allowed  but  one  time, 
except  in  cases  which  for  any  cause  may  be  remanded 
to  the  appearance  or  rule  dockets.  When  such  causes 
are  again  entered  on  the  trial  dockets,  the  Clerks 
should  have  the  compensation  allowed  for  first  entering 
them. 

The  decree  of  Chancellor  will  be  affirmed  as  to  the 
compensation  for  subpoenas  to  answer,  and  modified  as 
to  the  compensation  for  entering  causes  on  the  trial 
dockets. 


DECEMBEK  TERM,  1874.  318 


Mcligne  v.  The  State. 


John  McTigue  v.  The  State. 

1.  CsLuasAJj  Law.    ExeepHotu  to  venire  or  juror.     When  to  he  taken.    Ob- 

jections to  the  venire,  or  to  the  grand  jury  Bummoned  under  it,  must 
he  taken  hefore  trial  of  the  party  indicted.  He  cannot  except  on 
this  account  after  trial  or  conviction. 

Code  cited :  {4019. 

2.  Same.    Indictment,     When  not  drfecHfoe,    An  indictment  charging  rob- 

bery used  the  word  "  violently "  instead  of  "  forcibly,"  as  employed 
'  by  Code,  {4631,  defining  that  offence. 

Held,  Not  defective,  the  former  word  being  equally  as  significant  of 
force  as  the  latter. 

3.  Sauce.    Same,    Same.    A  count  for  robbery  in  an  indictment  under 

Code,  {4633a  is  not  bad  for  duplicity  because  the  words  **  taking, 
stealing,  and  carrying  away  "  are  employed  therein,  such  words  being 
usual  and  appropriate,  in  charging  that  crime. 

Cases  cited:  Tucker  v.  The  State,  3  Heisk.,  484;  Wright  v.  The  State,  4 
Hum.,  194;  State  v,  Jno.  W.  Lea,  1  Cold.,  175;  Hampton  v.  The 
State,  8  Hum.,  69. 

4.  Same.    Same,     Oeneral  verdiet.    When  good.    Where  an  indictment  con- 

tains several  counts,  a  general  verdict  is  good  which  sustains  one 
good  count,  though  others  may  be  defective. 

Case  cited:  Isham  v.  The  State,  1  Sneed,  111. 

Code  cited :  {6217. 


FBOH  DAVIDSON. 


Appeal     from    the     Criminal     Court.      Thomas    N. 
Fbazieb^  Judge. 

W.   6.    Briek^  Thob.   L.   Dodd^  and   Quarles   & 
Thoma  for  McTigue. 
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Attobkey-Oenebal  fi>r  the  State. 
Deadebick^    J.,    delivered    the    opinion    of  the    Court. 

Plaintiff  in  .error  was  convicted  at  January  Term, 
1874^  upon  an  indictment  for  robbery  and  stealing  from 
the  person^  under  the  Act  of  May^  1866,  and  sentenced 
to   ten   years  imprisonment  in  the   penitentiary. 

A  new  trial  having  been  refused  he  has  appealed 
in   error  to   this   Ck)urt. 

The  first  error  assigned  is,  that  one  Stephens  was 
improperly  substituted  upon  the  Grand  Jury  which 
found  the  indictment  in  place  of  Galbreath^  who  was 
excused  from  service — the  alleged  error  consisting  in 
the  fistct  that  Stephens  was  not  of  the  original  panel 
summoned,  from  which  panel  the  juror  should  have 
been  appointed,  according  to  Code,  §4019,  which  pro- 
vides that  a  vacancy  in  the  Grand  Jury  may  be  filled 
from  the  original  panel,  if  any,  and  from  bystanders 
if  none,  and  it  also  objected  that  the  record  does  not 
show  that  the  substituted  juror  was  a  ^^good  and  law- 
ful  man.'' 

The  defendant  pleaded  not  guilty,  and  was  con- 
victed   upon  that    plea,   and  cannot   now   object  to   the 

■ 

venire,  or  the  jurors  summoned  under  it,  unless  he   had 
taken   exception   thereto   before  the  trial. 

It  is  also  objected  that  the  word  "forcible"  used 
in  the  definition  of  robbery  by  our  Statute  is  essential 
to  the  proper  description  of  the  offence.  The  Statute, 
Code,   §4631,  defines   robbery  to   be   "the  felonious   and 
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forcible  taking  from  the  person  of  another  of  goods  or 
money  of  any  valne  by  violence,  or  putting  the  per- 
son in  fear/' 

The  first  count  in  the  indictment  charges  that  the 
prisoner  and  Wm.  Erwin,  who  is  not  op  trial,  unlaw- 
fully, feloniously,  and  violently  did  make  an  assault  on 
and  upon,  David  Wilds;  and  him,  the  said  David  Wilds, 
in  bodily  fear  and  danger  of  his  life  then  and  there 
feloniously  did  put,  and  one  silver  watch,  of  the  value 
of  fifteen  dollars,  and  one  hat,  of  the  value  of  one 
dollar,  of  the  goods  and  chattels  and  property  of  the 
smd  David  Wilds,  from  his  person,  and  against  the 
will  of  the  said  David  Wilds,  then  and  there  feloni- 
ously and  violently  did  rob,  steal,  take,  and  carry 
away,*'   etc. 

This  count  of  the  indictment  does  not  use  the  word 
*' forcibly,"  but,  instead,  the  word  "  violently,^'  which 
is  equally  significant  of  force  with  that  word  as  used 
in  the  Statute,  and  the  form  of  the  count,  with  some 
immaterial  transposition  of  words,  is  in  confi^rmity  to 
that  laid  down  in  2  Arch.  Cr.  Pr.  and  PL,  621,  and 
in  3  Oreenleaf  on  Ev.,  §223,  where  the  definition  of 
robbery  is  given  as  "a  felonious  taking  of  property 
from  another  by  force."  In  note  1  to  that  section 
the  form  of  an  indictment  is  given,  in  which  the  word 
'*  violently "  is  used  instead  of  "  forcibly,"  and  which 
is,  in  substance,  identical  with  the  first  count  of  the 
indictment   in   this   case. 

It  is  further  insisted,  that  the  first  count  is  bad 
for   duplicity,   as  containing  the  charge  of  two   felonies 
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of  equal  grade;  to- wit:  "robbery,"  and  "stealing  from 
the  person." 

The  Act  under  which  the  indictment  is  framed  pro- 
vides, "Whoever  shall  feloniously  rob  another,  or  steal 
frt)m  his  person,  shall,  •  on  conviction  thereof,  suffer 
death  by  hanging;  provided,  the  jury  before  whom  the 
offender  is  tried  and  convicted,  may,  if  they  think 
proper,  commute  the  punishment  to  imprisonment  in 
the  penitentiary  for  a  period  of  not  less  than  ten  nor 
more  than  twenty-one  years."  Act  of  1865,  Ch.  5, 
§3.       Code,    §4633a. 

The  indictment  contains  two  counts,  the  first  for 
"robbery,"  the  second  for   "stealing  from  the   person." 

It  is  true,  that  the  language  of  the  first  count  is 
in  part  the  same  as  that  employed  in  the  second  count 
in  describing  the  offence  of  "  stealing  from  the  person," 
But  with  the  allegations  that  the  defendant  "violently 
and  feloniously  did  make  an  assault,"  and  feloniously 
"putting  him  in  bodily  fear  and  danger  of  his  life," 
and  from  his  person  and  against  his  will,  feloniously 
and  violently  taking,  stealing,  and  carry  away,  etc., 
these  words  of  taking,  stealing,  and  carrying  away  are 
the  appropriate  and  usual  terms  used  in  an  indictment 
for   robbery. 

The  second  count  charges  simply  that  defendant 
"unlawfully  and  feloniously  did  steal,  take,  and  cany 
away  from  the  person  of  David  Wilds,"  etc.  It  is 
the  absence  of  the  charge  in  this  count  of  the  assault^ 
the  putting  in  fear,  or  violence,  which  distinguishes  the 
simple  larceny  therein  charged  from  the  robbery  charged 
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in  the  first  count.  The  offences,  however,  are  of  equal 
grade,  subjecting  the  offender  to  precisely  the  same 
punishment. 

In  Tucker  v.  The  State,  3  Heisk.,  484,  Nicholson,  C. 
J.,  delivering  the  opinion  of  the  Court,  says:  That 
by  the  Act  of  1865,  "  stealing  from  the  person  is 
elevated  to  the  same  grade  as  robbery,  and  the  same 
punishment  is  affixed  to  each.'^  But  in  that  case  it 
is  held  that  the  indictment  contained  no  other  charge 
than  that  of  robbery,  and  for  that  reason  the  defendant 
could  not  be  found  guilty  of  "stealing  from  the  per- 
son," but  that  he  might  be  found  guilty  of  the  offence 
of  petit  larceny,  as  being  a  lower  grade  of  offence, 
and  included  in  the  higher  grade  charged  in  the  in- 
dictment. 

But  that  case  did  not  hold  that  the  two  offences 
specified  in  the  Act  of  1865,  might  not  be  included 
in  different  counts  of  the  same  indictment.  This  may 
be  done,  and  was  done  in  this  case,  and  there  was 
no  error  in  refusing  the  motions  of  defendant,  made  at 
the  May  Term,  1873,  to  quash  the  indictment,  and  to 
compel  the  Attorney-General  to  elect  upon  which  count 
he   would   try. 

There  is  nothing  upon  the  face  of  the  indictment 
showing  that  there  was  duplicity  in  either  count.  The 
defendant  might  have  been  guilty  of  robbery  in  taking 
at  the  same  time  the  watch  and  hat,  and  so  of  the 
count  for  stealing  from  the  person.  The  two  counts 
being  founded  upon  the  same  transaction,  it  was  proper 
to   charge   the   offence    in    both    aspects,   so   as   to    meet 
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the  proof.  4  Ham.,  194;  1  Cold.,  175;  8  Ham., 
69. 

In  this  case  there  was  no  application  at  the  trial 
term,  or  after  the  evidence  was  heard,  to  compel  an 
election  to  try  for  robbery  or  stealing  of  the  Mratch  or 
hat.  No  objection  was  made  to  testimony  in  regard 
to  the  taking  of  the  hat,  and  even  if  it  were  conceded 
that  the  taking  of  the  hat  was  distinct  from  the 
taking  of  the  watch,  the  evidence  not  having  been 
objected  to  on  the  trial,  its  admission  cannot  be  assigned 
as   error   here. 

The  charge  is  foil  and  aocnrate  in  distinguishing 
between  the  two  offences  charged.  The  verdict  of  the 
jury  was  that  the  defendant  was  guilty  in  manner  and 
form  as  charged  in  the  indictment,  and  we  are  of 
opinion  that  the  finding  is  well  sustained  by  the  proofe, 
and  a  general  verdict  is  good  when  the  proof  sustains 
one  good  count,  even  if  there  be  defective  counts.  1 
Sneed,   111;   Code,   §5217. 

Other  exceptions  were  taken  to  the  charge,  bat  we 
are  of  opinion  that  there  is  no  substantial  error  therein, 
and   affirm  the  judgment. 
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Leb  Boyd  v.  The  State.. 

Crimimax.  i^w.  AdnUatibQity  of  eoidenee.  On  the  trial  of  the  defendant 
for  malicious  stabbing,  evidence  of  the  relations  existing .  between 
him  and  a  woman  with  whom  he  had  lived  previoasly  to  the  diffi- 
culty, was  properly  admitted,  to  show  his  feelings  to  the  injured 
party,  at  whose  house  he  had  seen  her,  and  also  to  explain  the  mean- 
ing of  his  (defendant's)  threats  against  any  one  that  might  "fool  with 
her." 


FROM     DAVIDSON. 


Appeal  from  the  Criminal  .Court.  Thomas  N. 
Frazieb^  Judge. 

No  briefs  appear  in   this  oase. 

Nicholson,   C.  J.,  delivered   the   opinion  of  the  Court. 

Lee  Boyd  was  convicted,  in  Davidson  County  Crim- 
inal  Court,  of  malicious   stabbing. 

The  defendant  excepted  to  the  admission  of  evi- 
dence of  his  having  lived  with  Abby  McGuire  as  his 
wife,  previous  to  the  difficulty,  without  being  married 
to  her. 

The  evidence  shows,  that,  defendant  in  passing  the 
house  of  Rice,  upon  whom  the  injury  was  inflicted,  saw 
Abby  in  his  house,  and  asked  her  what  she  was  doing  in 
Rice's  house,  shut  up  with  him.  He  then  went  to  the 
house  where  Abby  lived,  and  she  shortly  afterwards  came 
in,  and  he  repeated   the  question   to  her,  to  which   she 
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replied,  "we  were  not  doing  anything;"  he  said,  "yes, 
you  were."  She  then  said  she  would  send  for  Rice, 
and  he  replied,  "I  don't  care  who  you  send  for,  Fll 
beat,  cut  and  shoot  any  man  that  fools  with  you." 
About  this  time  Rice  came  into  the  room,  when  Abby 
told  him  what  defendant  had  said.  Rice  then  said, 
any  man  that  says  that  is  a  liar.  Boyd  was  standing 
in  the  door,  and  said  "you  are  another  liar."  Rice 
started  out  the  door,  having  two  shoes  in  his  hands, 
such  as  clog-dancers  use,  and  Boyd  struck  him  with 
his  fist  upon  the  neck.  Rice  then  threw  both  shoes 
at  Boyd,  and  Abbey  ran  between  them,  and  received  a 
cut  upon  her  hand,  and  Rice  was  cut  in  the  neck  and 
had   his   ear   slit. 

The  above  are  the  facts,  as  stated  by  Abby,  and 
she  said,  on  cross-examination,  that  defendant  did 
not  cut  Rice  until  after  he.  Rice,  had  thrown  both 
shoes,  and  that  she  saw  that  Rice's  clothes  were  bloody 
when   she   ran   between   them. 

Rice,  in  his  examination,  says  that  he  started  out 
of  the  house  to  go  home,  and  not  for  the  purpose  of 
having  a  difficulty,  and  that  Boyd  cut  him  with  the 
knife  in  the  neck  and  through  the  ear,  as  he  approached 
him,  and  that  he  then  threw  one  shoe  at  him,  and 
then  Abby  ran  between  them  and  got  her  hand  cut, 
by  a  blow  made  A  him,  and  then  he  threw  the  other 
shoe   and   picked   up  a  brick,  and   Boyd   retreated. 

We  do  not  think  it  was  erroneous  to  allow  proof 
of  the  former  relations  of  Abby  and  defendant,  as  it 
may  serve   to    show  what  were  his  feelings  toward  Rice, 
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on  discovering  Abby  at  his  house^  and,  also,  to  explain 
what  he  meant  by  his  threat  to  cat  or  shoot  or  beat 
any  one  who   might  ^'  fool  with   her.'' 

Abby  and  Rice  were  the  only  two  witnesses  present, 
and  disagree  as  to  whether  the  cutting  or  stabbing 
was  done  by  the  first  blow  struck  by  Boyd.  Abby 
says  she  is  certain  that  Boyd  did  not  stab  or  cut 
Rice  until  after  Rice  had  thrown  both  shoes  at  him. 
According  to  her  statement,  upon  Boyd's  returning  the 
lie,  Rice  started  toward  him,  with  these  wooden-bot- 
tomed shoes  in  his  hands,  and  that  Boyd  struck  with 
his  fist,  and  then  Rice  threw  the  shoes,  and  Boyd  cut 
him  with  his  pocket  knife.  It  does  not  appear  that 
Boyd  had  his  knife  in  his  hand  when  Rice  approached 
him,    nor    when    it    was    drawn    from    his  pocket  and 

opened. 

Upon  these  &cts,  we  are  of  opinion,  that,  the  malice 

necessary   to    establish    the    offence  of  which   Boyd  .has 

been   convicted,  has  not  been   shown   to   exist. 

Boyd  was  passing  the  house  where  he  first  saw 
Abby,  upon  his  legitimate  business,  and  had  no  reason 
to  expect  that  Rice  would  follow  him  to  Abby's  room 
when  he  stopped,  nor  did  he  manifest  any  purpose  to 
assault  him,  until  after  he  approached  him,  during  the 
•  quarrel  between   them. 

We  do  not  feel  satisfied  that  the  malice  necessary 
to  sustain  conviction  for  malicious  stabbing,  is  suffi- 
ciently made  out  by  the  evidence. 

Reverse  the  judgment    and   remand  the  cause  for  a 

trial. 
21 — ^VOL.  4. 
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J.  Fletch  Woodward  v.  The  State. 

Gbdonal  law.  Idmtifioatiion,  When  opiniaiu  of  witnetacB  wmpdenL 
The  general  rule  that  opinionB  of  witneeses  are  not  competent  testi- 
mony, is  subject  to  the  well  settled  exception  making  them  admissa- 
ble  as  such,  in  questions  involving  personal  identity.  The  impres- 
sion of  the  witness  must  be  based  upon  his  knowledge  of  the  person 
sought  to  be  identified,  and  while  it  is  not  necessary  that  it  should 
be  formed  at  the  time  he  saw  such  person,  yet,  when  formed,  it  must 
be  the  result  of  the  recollection  of  the  person  seen,  connected  with 
the  seeing,  and  not  after-acquired  information  from  others. 

Authority  cited :  1  Greenlf .  £v.,  {440. 


FROM  WARREN. 


Appeal  from  the  Circuit  Court.  W.  P.  Hickeb- 
SON,  Judge. 

W.  J.  Clift  for   Woodward. 

Savage  and  SwAFFoRd   for  State. 

NiCHOisoN,  J.,   delivered  the  opinion  of  the  Court. 

J.  Fletch  Woodward,  Gilbert  Flynn  and  James 
Flynn  were  jointly  indicted  and  tried  in  the  Circuit 
Court  of  Warren  County,  the  first  named  for  the 
murder  of  Enoch  Cooksy,  and  the  others  for  being 
present,  aiding  and  abetting  in  the  murder.  Upon 
the  trial  of  the  cause,  Woodward  was  convicted  of 
murder  in  the  first  degree,  and.  sentenced  to  be  hong* 


/ 
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The  two   Fljnns  were  aoquitteil.       Woodward  has  ap- 
pealed to  this  Court. 

Cooksy  was  a  police  officer  in  McMinnville^  and^ 
in  the  discharge  of  his  duty^  on  the  night  of  the.  15th 
of  November,  1873,  he  had  gone  to  the  rear  of  a 
bawdy  house,  to  see  whether  any  unlawful  conduct  was 
being  carried  on,  when  he  was  shot  and  instantly 
killed  Two  persons  were  near  enough  to  see  the 
person  who  did  the  killing,  and  to  see  him  run  from 
the  place,  but,  owing  to  the  darkness  of  the  night,  they 
could  not  distinguish  or  identify  him.  But  on  his 
flight  from  the  place  of  killing,  up  Depot  street,  in 
the  town  of  McMinnville,  he  passed  near  a  witness 
named  Tanner,  who  was  permitted  to  give  to  the  jury 
his  impression  as  to  the  identity  of  defendant.  Wood- 
ward, as  the  man  who  raii  by  him  from  the  scene 
of  the  homicide.  In  the  identification  of  the  de- 
fendant as  the  guilty  party,  the  testimony  of  Tanner 
was  material.  It  is  insisted  for  the  prisoner,  that 
this  testimony  was  erroneously  allowed  to  go  to  the 
jury. 

The  witness.  Tanner,  states,  that,  while  he  was  stanch- 
ing in  the  street,  near  his  door,  he  heard  the  shooting 
his  house  was  50  or  60  steps  from  the  Medley  House, 
at  the  back  of  which  the  shooting  occurred.  Imme- 
diately after  the  shooting  occurred,  some  man  crossed 
the  fence  at  the  Medley  House,  and  came  running  up 
the  street.  He  heard  the  man  cross  the  fence,  and 
heard  him  running  up  the  gravel.  He  could  see 
the   bulk  of  him    from    the  Medley  House.      He  ran 
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up  Depot  street,  by  witness,  and  passed  in  10  or  15 
feet  of  him;  he  was  running  fast;  he  seemed  stooped 
forward.  He  was  running  mighty  light.  Witness 
said  he  eould  hardly  hear  him.  The  man  had  on 
dark  pants  and  a  heavy  overcoat,  that  struck  him  near 
his  knees.  It  was  rather  dark  colored,  but  not  so  dark 
as  his  pants.  He  was  a  slim  man.  Witness  says 
he  was  not  much  acquainted  with  Woodward  ;  has  lived 
within    50  or   60   yards  of  him   for  two  or  three  years. 

The  State  asked  the  witnes,  '^  who  he  took  that  to 
be  that  he  saw  just  after  the  shooting,  going  up  the 
street  ?" 

This  was  objected  to,  and  the  objection  sustained, 
upon  the  ground,  that  the  question .  implies  that  he 
took  it  to   be  some   particiilar   party. 

The  State  then  asked  witness,  ^^did  you  have  an 
impression   at  the  time,  who   that  was?'' 

This  question  was  objected  to  and  objection  over- 
ruled. It  was  objected  to,  because  the  question  was 
asking    for    the    opinion    of  the    witness    as   to  who   it 

was. 

Before    the    question   was  answered,  defendant   asked 

leave    to    ask    the    witness    if    he    knew   who    it   was. 

The   Court   decided   that   the   State  had  the  witness,  and 

when    it  came    to    defendant's    time,    he    could,  in   any 

way    legal,   test    the    knowledge    or    impression   of   the 

witness. 

Witness    then    answered:    "I   could   not  be   positive 

who   it  was,  but  thought  it  was  Mr.  Woodward.     Right 

at  the    time    I   was    not   thinking^  which   it  was ;  after 
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he   passed,  and   I  heard  about  the  killing,  and  thinking 
of  the  shape  of  the  man,  I  thought  it  was  Woodward. 

On  cross-examination  witness  said,  he  never  thought 
who  it  was  until  it  (he)  passed — looked  like  a  dark 
hat-— can't  tell  what  he  had  on  his  feet.  Heard  him 
scrambling  in  the  gravel  when  he  crossed  the  fence. 
''It  was  after  Cooksy  was  killed;  perhaps  20  minutes 
after,  that  I  first  had  an  impression  who  it  was;  then 
hearing  of  the  threats  Woodward  had  made,  and  think- 
ing of  the  shape  of  the  man,  my  impression  was 
formed." 

This  evidence  went  to  the  jury  as  competent,  without 
any  explanation  from  the  Court  as  to  the  mode  of  de- 
termining its  ruling  and  weight.  It  is  insisted  for 
defendant,  that   this   was   error. 

As  a  general  rule,  the  opinions  of  witnesses  are 
not  competent  testimony.  But  one  of  the  settled 
exceptions  to  the  rule  is,  that,  on  questions  of  the 
identification  of  persons,  the  witness  may  give  his 
opinion,  provided  he  has  any  knowledge  of  the  person; 
1  Greenlf.  Ev.,  §440.  The  opinion  or  belief  must  be 
based  upon  this  knowledge.  It  is  not  necessary  that 
it  should  be  formed  at  the  time  the  person  sought 
to  be  identified  was  seen  by  the  witness;  but  when 
formed,  it  must  be  the  result  of  the  recollection  of 
the  person  seen,  and  of  the  facts  connected  with  the 
seeing,  but   not    from    information   derived   from  others. 

In  this  case  it  was  competent  for  Tanner  to  state 
the  &ctB  connected  with  the  person  who  ran  by  him, 
such   as  his  dress  and  shape,  and  also  to  state  his  im- 
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pression  either  at  the  time  or  afterwards^  as  to  who 
the  person  was,  provided  the  impression  rested  alone 
upon  the  Yacts  so  observed,  and  upon  knowledge  of 
the  person.  But  it  was  made  manifest  on  the  cross- 
examination  of  the  witness,  that  no  impression  was 
made  on  his  mind  at  the  time,  as  to  who  it  was  that 
ran  by  him,  and  that  the  impression  was  not  made 
until  twenty  minutes  afterwards,  and,  then,  that  it  was 
made  from  learning  that  Cooksy  had  been  killed,  and 
that  Woodward  had  made  threats  against  Cooksy.  It 
is  clear,  that  Woodward  would  not  have  been  identi- 
fied by  the  witness  if  he  had  not  afterwards  heard  of 
the  killing  and  of  the  threats.  Upon  this  after-ac- 
quired  information   his  opinion   was  formed. 

We  are  of  opinion,  that,  an  opinion  so  formed  was 
not  competent  testimony,  and  that  it  ought  to  have 
been  excluded  from  the  jury,  leaving  them  to  draw 
their  conclusions  from  the  facts  proven  by  the  witness, 
in  connection  with   the  other  proof  in   the  cause. 

As  this  error  renders  a  reversal  and  a  new  trial 
proper,  we  deem  it  unnecessary  to  allude  to  other 
alleged  errors  in  the   record. 
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John    C.    Thompson,    Trustee,    etc.,    and    John    W. 
Mabtin  v.  T.  B.  Childbess  and  T.  O.  Haslbis. 

JxTBnDicnoN  OF  County  Court  to  bebcotb  aitd  appoint  Tbdbteb. 
The  Goanty  Court  has  no  jurisdiction  to  remoye  or  appoint  a  trustee, 
except  in  cases  where  that  jurisdiction  is  conferred  by  Statute.  The 
sections  of  the  Code  giving  that  Court  concurrent  jurisdiction  with 
the  Chancery  and  Circuit  Courts  to  accept  the  resignation  of,  and  to 
remove  and  appoint  trustees  for,  the  causes  therein  set  forth,  on  the 
petition  of  one  or  more  of  the  beneficiaries,  the  maker  of  the  deed 
of  trust  can,  in  no  fair  sense,  be  held  to  be  one  of  the  beneficiaries 
under  the  deed  or  in  the  trust;  and  the  decree  of  the  County  Court 
appointing  a  new  trustee  at  his  instance,  is  void  for  want  of  Jurisdio- 
tion. 

Code  cited :  H3648,  3656. 


FBOH  DAVIDSON. 


Fbeeman,   J.,   delivered   the  opinion  of  the   Court 

Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

No   brief  appears   in   this   case 

This  bill  is  filed  by  Thompson,  trustee,  appointed 
by  the  County  Court  of  Davidson  County,  on  the  re- 
moval of  Childress,  who  was  the  original  trustee 
appointed  under  a  deed  of  trust  made  by  Martin,  con- 
veying a  considerable  amount  of  property  for  the  benefit 
of  certain    creditors    named    in    said    deed.      We  have 
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oarefally  examined  the  record  in  this  case^  as  well  aa 
the  elaborate  and  able  opinion  of  the  learned  Chan- 
oellor;  and  while  we  might  not  dissent  from  the 
oondusions  arrived  at  by  him  on  the  law  and  the 
&ct8  of  the  case  in  the  view  he  took  of  them,  yet 
we  find  a  difficulty  presented  in  the  record  to  the 
affirmance  of  the  decree  below,  that  appears  to  us  to 
to  be  insuperable,  and  compels  a  reversal  of  the  same. 
It  is  found  in   the   following  state  of  fiu^ts: 

It  appears  that  Childress  was  regularly  appointed 
trustee,  gave  security,  as  required  by  our  law,  took  the 
oath  prescribed  by  law,  and  continued  in  performance 
of  his  duties  until  his  removal  from  this  State  to 
Missouri,  in  1867,  and  probably  did  some  of  the  busi- 
ness of  the  trust  as  late  as  1869.  In  1870,  as  ap- 
pears from  a  record  made  in  an  exhibit  to  complainant's 
bill,  a  petition  was  filed  in  the  County  Court  of 
Davidson  County,  before  the  County  Judge,  by  John 
W.  Martin,  the  maker  of  the  deed  of  trust,  for  the 
removal  of  Childress  from  his  trusteeship,  on  the  ground 
that  ^^  he  had  removed  from  the  State,  had  ceased  to  act 
as  such  trustee,  and  failed  and  refused  to  discharge 
the  duties  of  the  trust.''  It  is  true,  Martin  says  in 
the  introductory  part  of  his  petition,  that  he  files  the 
petition  on  his  own  behalf,  as  well  as  on  behalf  of 
all  beneficiaries  under  the  deed  of  trust,  but  none  are 
named,  and  who  they  are  does  not  anywhere  appear 
in  the  record  of  the  County  Court,  nor  so  far  as  we 
notice  in  the  record  before  us,  at  all,  that  is,  as  parties 
to   the    suit.       This    proceeding    in   the   County   Couit, 
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then,  is  the  salt  of  Martin,  the  maker  of  the  deed  of 
trust,  to  which  the  beneficiaries  in  the  deed  are  not 
parties  at  all,  and  with  which  they  have  no  oontieotion; 
nor  are  they  in  any  way  boimd  by  the  decree  made 
by  the  County  Court  on  the  petition.  It  is  true, 
there  are  cases  where  one  party  may  sue  in  his  own 
name  and  for  himself,  and  on  behalf  of  others,  but 
we  do   not   think  this   is  such  a  case. 

Martin,  then,  being  the  sole  party  to  the  proceed- 
ing in  the  County  Court  as  complainant,  and  Childress 
as  defendant,  the  question  is,  did  the  County  Court 
have  jurisdiction  to  remove  Childress  at  the  suit  of 
Martin,  the  maker  of  the  deed,  and  appoint  Thompson, 
the  complainant  in  this  case,  in  his  stead?  If  not, 
then  the  decree  is  void  on  the  fiice  of  the  proceed- 
ing, and  the  want  of  jurisdiction  appearing  in  this 
form,  it  must  be  so  declared  whenever  it  comes  in 
question;  Freeman   on  Judgments,  §§116,  117,  120. 

Thompson's  right  to  sue  in  this  case,  depends  en- 
tirely on  the  question  of  his  being  a  trustee,  the 
snooessor  of  Childress,  even  if  he  has  the  right  to 
hold  the  former  trustee  to  an  account  at  all,  whioh 
we   do   not  at  present   decide. 

The  County  Court,  beyond  question,  has  no  juris- 
diction to  appoint  a  trustee  or  remove  one,  except  in 
teases  where  that  jurisdiction  is  conferred  by  Statute. 
By  §3648  of  the  Code,  'Uhe  Chancery,  Circuit  and 
County  Courts  have  concurrent  jurisdiction  to  accept 
the  resignation  of  trustees  under  the  provisions  of  this 
<^apter.''       (Chq>.    16.)       By  §3666   it  is  provided  that 
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a  trnstee  may  be  removed  for  five  different  caoseB 
therein  specified,  but  it  is  expressly  provided  that  this 
removal  shall  or  may -be  had  ^'on  petition,  by  any 
one  of  the  beneficiaries  in  the  trast.''  '  No  provision 
is  made  for  removal  under  this  Statute,  for  the  causes 
therein  set  forth,  one  of  which  is,  when  the  trustee 
has  removed  from  the  State,  except  on  such  a  peti- 
tion, that  is,  by  one  or  more  of  the  beneficiaries. 
Martin,  the  maker  of  the  deed  of  trust,  can  in  no 
fair  sense  be  held  to  be  one  of  the  beneficiaries  under 
the  deed  or  in  the  trust.  On  the  contrary,  his  charac- 
ter is  simply  that  of  maker  of  the  deed.  This  Court, 
then,  had  no  jurisdiction  to  remove  for  the  cause  sta1;^d; 
its  concurrent  jurisdiction  with  the  Chancery  Court 
being  alone  conferred  by  the  Statute,  on  petition  of 
one  or  more  of  the  beneficiaries,  not  of  the  maker  of 
the  deed  of  trust  This  is  proper,  too,  on  principle; 
for  the  beneficiaries  are  the  parties  most  concerned  in 
the  administration  of  the  trust,  it  being  made  for  their 
benefit,  and  the  party  who  is  to  administer  it  ought 
not  to  be  changed,  or  the  fund  taken  out  of  his  hand, 
without  the  consent  or  approval  at  least  of  some  of 
them.  They,  not  being  parties  to  this  decree,  nor  any 
one    of  them    seeking    the    change    or    removal,  could 

not   be   bound   by  it ;  nor  could   the    trustee  be  released 
from   liability    to   them   by   the    unauthorized    action   of 

the    County    Court.       We    hold    the    decree  appointing 

Thompson     trustee    void    for    want    of   jurisdiction  for 

these  reasons. 

Assumixig    that    Martin    is    a    party    to   the  biU  in 
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this  case,  we  do  not  think  he  alone  had  the  right  to 
file  a  bill  to  compel  the  trustee  to  account  and  paj 
over  the  funds  either  to  himself,  as  maker  of  the 
deed,  or  to  Thompson,  whose  appointment  we  hold  to 
be  void. 

In  this  view  of  the  case  the  decree  of  the  Court 
below  must  be  reversed  and  the  bill  dismissed.  It 
is  proper  to  say,  however,  that,  as  a  matter  of  course, 
it  must  be  done  without  prejudice  to  the  rights  of 
anj  of  the  parties,  either  Martin  or  the  beneficiaries, 
to  take  such  proceedings  as  they  may  deem  proper  to 
enforce  the  execution  of  the  trust,  or  to  have  the 
trustee  removed,  and  account  in  a  forum  having  juris- 
diction to  grant  such  a  relief. 

• 

The  costs  will   be  paid  by   complainants. 


Jacob  Gray  v.  The  State. 

1.  CBiinKAi<  LAW.  Malice.  Whenpremmed,  Whmjury  to  determine.  The 
fact  of  homicide  once  establifihed,  the  killing  is  presumed  to  be  ma- 
licionsy  in  the  absence  of  rebutting  circumstancei  but  no  great  im- 
portance is  to  be  attached  to  the  rule,  where  the  facts  and  circum- 
stances attending  the  deed  are  in  proof,  in  which  event  the  jury  must 
determine  the  question  of  malice  for  themselves. 

%,  Same.  Murder  tn  the  eecond  degree.  What  conatUutes.  To  constitute 
murder  in  the  second  degree,  the  proof  must  show  that  the  killing 
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was  anlawful  and  malicious.  The  cool,  deliberate  purpoee  requisite 
to  conBtitute  murder  in  the  first  degree  is  not  essential  in  making  out 
this  crime ;  and,  though  the  proof  might  show  that  the  defendant 
did  not  design  to  kill,  still,  if  the  design  was  formed  upon  a  sadden 
impulse  of  passion,  without  adequate  proYocation,  and  disconnected 
with  any  previously  formed  design,  and  if  executed  wilfully  and 
maliciously,  it  would  be  murder  in  the  second  degree. 

9.  Same.  Emdeneef  degree  </.  The  law  presumes  the  innocence  of  a  de- 
fendant until  his  g^ilt  is  established  beyond  a  reasonable  doubt,  and 
whilst  the  fact  that  he  bears  a  close  relationship  to  the  party  slain  is 
an  important  fact  to  be  considered  by  the  jury,  as  showing  the  ab- 
sence of  a  motive  for  the  deed,  and  the  improbability  of  so  unnatural 
a  crime.  Yet  beyond  this  the  law  does  not  require  any  different 
degree  of  evidence  to  make  out  the  case  from  that  required  in  any 
other  case. 

Case  cited :  Troxdale  v.  The  State,  9  Hum.,  411. 


FBOM   RUTHERFORD. 


Appeal  from  the  Criminal  jCourt.  Thomas  N. 
Frazier,  Judge. 

B.  F.  LiLLARDy  Washington  &  Smith,  and  J.  B. 
Darragh   for  Gray. 

Attorney-General  for  State. 
McFarland,   J.,   delivered    the  opinion    of   the   Conrt. 

The  prisoner  wab  indicted  for  the  murder  of  Geo. 
Gray^  his  father,  was  convicted  of  murder  in  the  2nd 
degree,  and  eentenced  to  ten  years  imprisonment  in 
the  Penitentiary,  and  has  appealed  from  the  judgment 
of  the   Court. 

Several    exceptions    are  taken    to  the  chai^  of  the 
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Jadge    to   the    jury.       The    following    paaaage    is    ex- 
cepted  to  : 

''It  is  a  general  rule  of  law,  that  all  homicide  is 
presumed  to  be  malicious,  and  amounting  to  murder, 
at  least  in  the  second  degree,  until  the  contrary  is 
made  to  appear,  from  circumstances  of  alleviation,  ex- 
cuse or  justification,  and  it  is  incumbent  on  the  de- 
fendent  to  make  out  by  proof,  such  circumstances  to 
the  satis&ction  of  the  jury,  unless  they  arise  out  of 
the   evidence  by  the  State/' 

This  passage,  taken  as  a  whole,  and  especially  in 
connection  with  the  balance  of  the  charge,  which  is  fiill 
and  explicit  upon  every  point,  we  think  is  not  erro- 
neous. The  general  rule  stated  by  the  Judge,  that 
all  homicide  is  presumed  to  be  malicious,  in  the  ab- 
sence of  circumstances  rebutting  the  presumption,  has 
been  often  announced  by  this  Court.  We  have,  in  a 
recent  case,  expressed  the  opinion  that,  while  this  pre- 
sumption would  be  important  in  a  case  where  nothing 
but  the  fact  of  the  unlawful  homicide  appears;  that 
no  great  importance  should  be  attached  to  it,  in  a^ 
case  where  the  facts  and  circumstances  attending  the- 
homicide  are  in  proof,  but  the  jury  should  rather  be 
left  to   determine  this  question   from   the  entire   case. 

It  will  be  seen,  from  the  above  extract^  that  his 
Honor  qualifies  the  general  proposition  by  leaving  it 
to  the  jury  to  say  whether  the  malice  is  rebutted  by 
the  circumstances  arising  out  of  the  proof  either  for 
the  State  or  defendant.  Practically,  this  is  substan- 
tially  the    same    rule    we  have    approved,  and  particu- 
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larly  as  in  other  portions  of  the  charge  the  jury  were 
fiilly  instructed  as  to  what  would  reduce  the  killing 
to   manslaughter. 

Nexty  in  defining  murder  in  he  second  degree  his 
Honor  said  the  proof  must  show  that  the  killing  was 
unlawful  and  with  malice^  but  that  it  was  not  neces* 
sary  that  it  be  done  with  the  cool^  deliberate  purpose 
requisite  to  constitute  murder  in  the  first  degree. 
"Hence,"  he  continues,  "although  the  proof  might 
show  that  the  defendant  did  design  or  intend  to  kill, 
still,  if  it  appeared  that  such  design  was  formed  upon 
a  sudden  impulse  of  passion,  disconnected  with  any 
previously  formed  design,  although  it  was  executed 
wilfully  and  maliciously,  it  would  not  amount  to  more 
than   murder   in   the   second   degree.*' 

The  argument  is,  that  killing  upon  a  sudden  im- 
pulse of  passion  is  manslaughter,  and  not  murder  in 
the  second  degree.  It  is  observed,  however,  that  his 
Honor  says  in  this  same  connection,  that  the  killing 
must  be  malicious  to  constitute  murder  in  the  second 
degree. 

To  reduce  the  offence  to  manslaughter,  the  killing 
must  not  only  be  upon  a  sudden  impulse  of  passion, 
but  this  must  be  produced  by  adequate  provocation. 
This  is  fully  explained  in  a  subsequent  portion  of  the 
charge.  The  charge  is,  therefore,  not  erroneous  in 
this  respect,  although  the  expression  "sudden  impulse 
of  passion,*'  used  in  defining  murder  in  the  second  de- 
gree, unless  properly  guarded,  might  sometimes  b* 
misunderstood. 
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-  It  is  next  argued  that,  as  the  prisoner  is  charged 
with  the  murder  of  his  own  father,  the  law  requires 
stronger  evidence  to  establish  the  charge,  than  if  this 
relationship  did  not  exist.  The  defendant  is  in  all 
cases  presumed  to  be  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt;  nothing  more  than 
this  could  be  required  in  any.  case.  It  is  certainly 
true,  that  the  fact  of  the  relationship  was  important 
to  be  considered  by  the  jury.  The  absence  of  a 
motive  for  the  deed,  the  improbability  of  such  an  un- 
natural crime,  are  all  important  to  be  considered,  and 
a  jury  ought  not,  and  would  not  believe  a  party  guilty 
of  such  a  crime,  if  the  testimony  can  be  explained 
upon  any  other  hypothesis;  but  we  do  not  understand 
that  beyond  this,  the  law  requires  any  different  degree 
of  evidence  to  make  out  the  case.  In  this  sense,  we 
understand  the  remarks  of  Judge  Turley,  in  Troa^le 
V.  ITie  Stale,  9   Hum.,  411. 

Upon  the  testimony  set  out  in  the  bill  of  exceptions, 
we  are  of  opinion  that  the  jury  were  warranted  in 
finding  the  verdict  they  did.  That  the  deceased  was 
killed  by  a  pistol  shot  fired  by  the  defendant,  admits 
of  no  doubt.  As  to  the  circumstances  attending  the 
killing,  there   is  conflicting  testimony. 

The  facts  which  would  tend  to  throw  light  upon 
the  transaction  are  not  so  fully  set  forth  in  the  bill 
of  exceptions,  as  it  seems  to  us  they  might  have  been. 
There  is  much  obscurity  in  regard  to  circumstances 
under  which  the  killing  occurred.  The  theory  of  the, 
defendant  is,  that  he  was  at  home  at  his  father's  house 
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on  the  night  of  the  homicide,  at  the  time,  under  ap- 
prehension of  an  attack  from  one  Singleton,  who  had 
threatened  him,  but  the  cauge  of  the  enmity  of  Sin- 
gleton is  only  darkly  hinted  at  in  the  record.  While 
there,  some  one  came  and  knocked  at  the  door  and 
came  in;  that,  believing  that  it  was  Singleton  and 
others,  he,  the  prisoner,  asked,  'Ms  that  them  men  come 
after  me  V  and  caught  up  a  chair.  The  reply  of  the 
person  was,  ''you  will  know  soon  enough  for  your 
good.^'  He  then  put  down  the  chair,  caught  up  his 
pistol,  and  attempted  to  escape  by  another  door;  that 
he  was  caught  by  his  mother  and  others  of  the  &m- 
ily,  to  prevent  his  going  out,  they  believing  that  there 
were  other  men  outside  of  the  house,  after  him,  and 
that  in  the  scuffle  the  pistol  fired  and  the  deceased  was 
shot,  but  neither  he  nor  the  others  of  the  family  knew 
who  it  was  until  they  heard  him  groaning,  and  found 
him  some  distance  from  the  house;  it  was  after  dark, 
and   but  little  light   in  the   house. 

We  are  forced  to  say,  that,  although  this  theory 
is  supported  by  the  testimony  of  the  defendant's  mother 
and  brothers  and  sisters,  the  only  parties  present  who 
were  examined;  that  it  is  in  the  highest  degree  im- 
probable, besides  being  in  conflict  with  the  &cts  and 
circumstances.  The  statements  of  the  defendant,  him- 
self, and  of  his  mother  and  brothers,  was  made  shortly 
after  the  occurrence. 

It  is  scarcely  possible  that  the  deceased  was  not,  at  the 
time,  known  to  his  own  family,  or  could  not  have  made 
hiinself  known    in    time    to    have   prevented  the  oatas- 
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trophy.  The  jury  were  satisfied  that  the  killing  was 
not  accidental,  but  was  malicious;  the  fiu^ts  and  cir- 
cumstances, which  we  do  not  detail,  lead  us  to  the 
same  conclusion.  The  jury  have  passed  upon  the 
credibility  of  the  witnesses,  and  have  not  given  credit 
to  the  defendant's  witnesses.  Upon  the  entire  case  we 
cannot   disturb  their  verdict. 

Let  the  judgment    be  affirmed. 


R.  Savage,  ex  parte. 

1.  SuMMABY  Pboceedinos.     WhcU  judgment  mutt  recUe.    A   judgment 

against  a  Sheriff  and  his  Bureties  for  the  failure  of  his  deputy  to 
return  an  execution,  to  he  valid,  must  recite  a  state  of  facts  as  being 
shown  in  proof,  authorizing  the  exercise  of  jurisdiction.  The  proof 
need  not  be  set  out  in  detail.  The  Court  may  assume  that  such  proof 
had  been  made.  The  state  of  facts  necessary  to  appear  in  such  a 
case  are :  The  office  of  Sheriff,  the  securityship,  the  relationship  of 
deputy,  and  his  failure  to  return  the  execution  according  to  law. 

Case  cited :  Snell  v.  Bawlings,  3  Hum.,  89. 

2.  Sams.    Same,    Appearance  and  prayer  for  appeal.    E§eti  ef.    Where 

defendants  appeared  and  prayed  an  appeal  from  a  judgment  by 
motion  against  them,  wherein  the  jurisdictional  facts  did  not  appear, 
Hdif  That  this  did  not  cure  the  defect  as  to  the  required  recitals. 


FROM     DAVIDSON. 


Appeal    from    the    Chancery    Court.       E.   H.    East^ 

Chanoellor. 

22— VOL.  4, 
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R,  McP.  Smith   for  McDonald* 

Dkmoss  &   Ma  LONE  for   Edmondson. 

KiCHOLfiON^  C.  J.,  delivered   the   opinion  of  the   Court. 

At  the    May  Term,    1861,   the   following  entry   was 
made   in  the   Chancery   Court  at  Nashville: 

J.  H.  McDonald,  Adm'r,  v.  J.  R.  Edmondson,  Sheriff, 

and   others. 

In  this  cause,  on  motion  of  the  complainant,  and 
it  appearing  to  the  satisfaction  of  the  Court,  that  on 
the  5th  of  February,  1861,  an  execution  issued  from 
the  Chancery  Court  at  Nashville  in  fevor  of  the  com- 
plainant, J.  H.  McDonald,  Administrator^  against  James 
F.  Pentecost  and  others,  for  $297  20  and  $340  costs, 
with  interest  from  June  1,  1860,  returnable  to  the 
present  Term  of  this  Court,  whicli  said  execution  was, 
on  the  same  day,  placed  in  the  hands  of  W.  D.  Robert- 
son, who  has  failed  to  return  the  same,  or  pay  over 
the  money,  according  to  law.  It  is,  therefore,  ordered, 
adjudged,  and  decreed  by  the  Court,  that  the  complain- 
ant, J.  H.  McDonald,  Administrator,  recover  of  John 
R.  Edmondson,  Sheriff  of  Davidson  County,  and  C.  "W. 
Nance  and  others,  his  sureties  on  his  official  bond,  the 
said   sum,   etc.       It   is  added : 

"  Defendants  pray  an  appeal  to  the  next  Term  of 
the  Supreme  Court,^'  etc.,  but  no  bond  for  appeal  was 
given. 

The  Chancellor  held  that  this  judgment  was  void 
for   want  of   the    necessary   recitals  to    give  the    Court 
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jurisdiction,    and     the    question     is,    whether    this     was 
erroneous. 

It  has  been  repeatedly  held  by  this  Court,  that  to 
render  a  judgment  in  a  summary  proceeding  valid^ 
the  Court,  before  which  the  judgment  is  rendered,  must 
set  forth  in  the  judgment  a  state  of  fiicts,  as  being 
shown  in  proof,  authorizing  the  exercise  of  the  juris- 
diction. It  is  not  required  that  the  proof  should  be 
set  out  in  detail,  it  is  enough  if  the  Court  assumes, 
as  having  been  made  to  appear,  the  state  of  facts 
necessary   to  justify   their   conclusion. 

The  jurisdictional  facts  necessary  to  appear  in  a 
judgment  against  a  Sheriff  and  his  sureties  for.  the  de- 
linquency of  his  deputy  in  failing  to  return  an  execu- 
tion, are,  the  oflBce  of  Sheriff,  the  security  ship  of  de- 
fendant, the  relation  of  deputy,  and  his  failure  to  return 
the  execution  according  to  law.  8neU  v.  Rawlings,  3 
Hum.,  89. 

The   judgment   in   the   present   case   is   fatally   defec- 
tive,  because  the  relation   between  W.  D.  Robertson  and 
the    Sheriff   does    not    appear,   nor    is    the    relation    of 
securityship  of  Nance  and  others  to  the   Sheriff  assumed 
as  having  been  made  to  appear  to  the  Court.      Wheth^? 
the   Judge,  in   1872,   could  judicially   know  that  W.  33 
Robertson  was  a  deputy  of  Sheriff  Edmondson  in  1861 
it   is   not  Necessary  to   determine,  as   it  does   not  appeal 
that  the   Judge  assumed   to   know   that  fact.      He   may 
have   known   it,   or   it  may   have   been   proven,   but  we 
cannot  presume.       We   can  only   look  to   the   record  as 
the   Court   below   made   it  out,  and   by  that   it  does  not 
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appear  that  the  execution  went  into  the  hands  of  W. 
D.  Robertson  as  a  deputy  of  Edmondson.  This  &ct 
was  necessary  to  be  proved  to  'give  the  Court  jurisdic- 
tion^  and  in  setting  out  the  judgment  the  recital  of 
this   fact   was   essential    to   its   validity. 

It  was  also  necessary  that  it  should  be  recited  in 
the  judgment^  that  it  appeared  to  the  Court  that  Nance 
and  others^  against  whom  judgment  was  rendered,  were 
securities  of  Edmondson,  the  Sheriff.  This  £ict  is  not 
sufficiently  stated,  and  in  that  respect  the  judgment  is 
defective. 

But  it  is  said,  it  appears  that  defendants  prayed  an 
appeal  from  the  judgment,  and,  hence,  it  may  be  in- 
ferred, that  they  had  appeared  and  defended.  If 
notice  had  been  necessary  to  give  the  Court  jurisdic- 
tion, the  fact  of  their  appearance  might  have  been  a 
waiver  of  this  objection  as  to  the  jurisdiction;  but  it 
could  have  no  effect  as  to  other  jurisdictional  &cts, 
which  were  necessary  to  be  stated  as  either  being 
proved   or  appearing  to   the  Court. 

We  are  of  opinion  that  there  was  no  error  in  the 
decree   of  the   Chancellor^   and   we   affirm   it   with   oosta. 
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Smith    Bowi,in,  for  the  use  of  Townsend   Ftjgatb,  v. 

R.  W.  &  B.  F.  Peakson. 

Vendor^s  Lien.  Does  not  pass  to  assignee  of  purchoM  note.  When,  A 
Vendor  of  land  sold,  the  deed  to  which  retains  no  express  lien  for  the 
purchase  money,  cannot  bring  suit  on  the  purchase  note  for  the  use 
of  his  assignee  of  the  note,  so  as  to  fix  or  create  a  lien  in  his  favor. 
The  lien  of  the  vendor  was  a  personal  right  in  the  first  instance, 
and  did  not  pass  bj  simple  endorsement  of  the  note. 

Case  cited :  Green  v.  Demoss,  et  a&.,  10  Hum.,  374. 


FROM   BEDFORD. 


No   record   can   be   found. 

Freeman,   J.,  delivered   the  opinion  of  the  Court. 

This  bill  is  filed  to  enforce  a  vendor^s  lien,  under 
the   following   state   of  facts : 

In  1860,  R.  W.  Pearson  bought  a  small  tract  of 
land,  about  thirty-eight  acres,  from  Smith  Bowlin, 
giving  his  note,  due  the  25th  day  of  November  after, 
for  $507  70,  stating  on  its  face  it  was  the  first  pay- 
ment on  thirty-eight  acres  of  land.  Smith  Bowlin  as- 
signed this  note,  waiving  demand  and  notice,  March 
30,  1860,  to  Townsend  Fugate,  the  real  consideration  of 
the  transfer  being  the  payment  of  an  execution  held  by 
Fugate  against  said  Bowlin.  On  December  4,  1866, 
Fugate  recovered  a  judgment  on  this  note  against  Pear- 
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son,  the  maker,  and  Bowlin,  the  endorser,  on  which 
execution  issued,  which  was  returned  ''no  property  to 
be  found''  by  the  Sheriff,  and  so  far  as  appears  in  thiB 
record,  the  note,  or  judgment  remains  unpaid. 

The  land  had  been  conveyed  by  and  from  Bowlin 
to  Pearson,  but  no  lien  retained  on  the  fiice  of  the 
deed.  On  the  12th  of  April,  1861,  R.  W.  Pearson 
sold  and  conveyed  the  land  so  purchased  irom  Bowlin 
to  his  brother,  B.  F.  Pearson,  executing  a  deed  in  fte 
simple  to  him  for  the  same.  The  consideration  paid 
by  B.  P.  Pearson  was  notes  held  by  him  for  money 
loaned  to  R.  W.  Pearson,  in  1860.  These  notes  were 
given  up  to  R.  W.  Pearson  at  the  time,  and  he  proves 
he  had  them  in  his  possession  when  his  deposition  was 
taken. 

The  bill  is  filed  in  the  name  of  Bowlin  for  the 
use  of  Townsend  and  Fugate,  alleging  the  above  fiiots, 
and,  in  addition,  that  B.  F.  Pearson  had  notice  that  the 
land  had  not  been  paid  for,  and  this  note  still  due, 
and,  in  fact,  at  one  time  had  promised  to  pay  it.  It 
is,  therefore,  charged  expressly  that  he  is  not  an  inno* 
cent   purchaser   for  value  without  notice. 

An  amendment  was  permitted  to  be  made  by  the 
Court  to  the  bill  March  1,  1872,  the  day  of  the  hear- 
ing, and  at  the  hearing,  to  the  effect  that  Bowlin  had 
been  held  responsible  on  his  endorsement  of  said  note, 
by  the  judgment  referred  to,  and  that  the  "same  re- 
mains in  full  force  unsatisfied."  This  evidently  means, 
that  Bowlin  had  been  adjudged  liable  on  his  endorse- 
ment, not  that   he  had   paid   and   taken  up  the  note. 
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The  first  question  is^  on  this  state  of  fitcts^  and  in 
the  form  of  the  bill^  is  there  any  lien  at  all  as  against 
the  respondents  which  can  be  enforced? 

In  the  case  of  Green  v.  Demosa,  el  aJs.,  10  Hum., 
374y  the  rule  was  laid  down  that  where  a  conveyance 
was  made,  and  no  lien  retained  on  the  face  of  the  deed, 
the  vendor's  lien  was  a  personal  right  in  him  for  his 
security^  but  does  not  pass  by  the  simple  assignment  or 
endorsement  of  the  note  to  a  third  person.  Indeed,  it 
is  said,  in  general  terms,  ''it  is  not  assignable,"  by 
Judge  McKinney;  but  in  this  he  only  means,  as  is 
evident  from  the  connection,  not  assignable  or  transfer^ 
able  by  simple  assignment  of  the  vendee's  notes,  no 
specific  contract  to  that  efiect  being  in  the  case,  and 
that  question  not  before  the  Court,  that .  is,  the  question 
of  the  right  of  the  vendor  to  assign  and  transfer  his 
lien  or  equity  by  contract,  superadded  to,  or  in  addi- 
tion to  the  simple  endorsement  or  assignment;  the 
general  rule  being,  that  all  legal  or  equitable  rights 
may  be  assigned  or  transferred  by  a  party  owning  or 
entitled   to   them. 

Passing  from  this,  however,  it  is  clear  the  lien  did 
not  pass  to  Fugate  by  Bowlin's  assignment  of  the  note 
to  him.  Do  the  other  facts  in  the  case  relieve  from 
this  difficulty?  In  the  above  case  it  is  held,  that  the 
Hen  is  to  secure  the  vendor  in  his  purchase  money, 
and  if  he  endorse  the  note  without  responsibility  on 
his  part,  or  he  be  released  or  discharged  by  his  con- 
tract of  all  responsibility,  the  lien  is  paid  off  or  dis- 
charged.      The  Court  then   lay  down   the   principle  that 
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if  the  vendor  be  made  liable  upon  his  endorsement,  or 
voluntarily  takes  back  the  paper,  the  lien  will  be  re- 
garded  as  suspended  merely  in  the  meantime,  and  wiU 
be  remitted  to  his  equitable  right,  and  may  enforce 
the  lien  against  his  vendee,  as  if  no  such  assignment 
had  been  made.  It  is  clearly  meant,  when  taken  in 
connection  with  the  entire  argument,  as  well  as  prin- 
ciple definitely  decided  by  the  case,  that  if  the  endorser 
has  been  compelled  to  pay  the  note,  by  suit,  on  his 
endorsement,  or  in  any  way  becomes  the  owner  of  the 
note,  then  he  may  enforce  the  personal  security  of  the 
lien  for  his  own  benefit,  otherwise  we  would  have  the 
case  of  a  party  entitled  to  enforce  a  lien  for  the  pay- 
ment of  a  debt  to  which  he  himself  was  not  entitled, 
on   the   contrary,   one   that  belonged   to   his   assignee. 

But  this  case  presents  the  simple  question,  not 
whether  the  endorser  can  still  file  the  biU,  when  he  is 
not  owner  of  the  debt  or  note  it  secures,  but  whether 
he  can  do  so  for  the  use  of  his  endorsee,  who,  beyond 
all  question,  has  no  lien  by  virtue  of  the  assignment  of 
the  note.  If  this  can  be  done,  it  is  in  effect  to  over- 
rule the  doctrine  of  the  case  of  Demoss  v.  Green^  that 
the  assignment  does  not  pass  the  lien  to  the  assignee, 
for  if  he  can  have  the  benefit  of  the  lien  by  using 
the  name  of  his  endorser,  it  is  practically  the  same 
thing  as  if  it  was  his  own.  In  fact,  it  cannot  be  sus- 
tained, except  on  the  principle  that  the  legal  right  is  in 
the  endorser,  and  the  equitable  right  in  the  assignee, 
for  whose  use  the  bill  is  brought.  But  the  case  holdfl 
distinctly,  that    the   lien   does   not   pass  to   the  assignee. 
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therefore  he  has  no  use  for  which  the  endorser  can  sue. 
In  equity,  however,  the  party  for  whose  use  the  suit 
is  brought  is  the  real  party,  and  as  he  has  no  right 
to  enforce  a  lien,  having  none  to  enforce,  the  bill 
must  fail  in  its  present  form  in  any  aspect  of  the  case. 
Whether  the  endorser  may  or  may  not  file  a  bill  before 
payment  of  the  note,  or  becoming  owner  of  it  again,  in 
this  view,  makes  no  difference.  He  has  brought  no 
bill  for  his  own  use,  to  enforce  rights  of  his  own,  but 
only  to  enforce  rights  for  use  of  his  assignee,  who  has 
none. 

We,  therefore,  think  the  bill  must   be  dismissed,  re- 
versing  the   decree   of  the   Chancellor,    with   costs. 


John  D.  James  v.  Edmund  Borgeois. 

1.  Agent.   When  justified  for  receiving  Confederate  money  for  principaTs  property. 

In  April)  1862,  when  the  city  of  Memphis  was  in  danger  of  Federal 
occupancy,  and  it  wa»  the  policy  of  the  Confederate  authorities  then 
in  control  of  the  city  to  order  the  removal  and  destruction  of  sup- 
plies accumulated  there,  an  agent  in  charge  of  goods  stored  at  that 
place,  held  justified  in  selling  the  same  for  Confederate  money,  the 
only  currency  then  in  circulation  there,  without  express  authority 
from  his  principal. 

2.  Same.     Conversion,     What  not.    Afterwards,  in  1864,  communication 

between  them  having  been  so  cut  off  as  to  prevent  the  agent  from 
transmitting  the  currency  to  the  principal,  the  former,  in  consequence 
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of  the  continuing  diminution  in  the  value  of  the  money,  invested  it 
in  other  goods,  which  he  sold,  realizing  a  certain  sum  therefor. 

Heldf  That  under  the  circumstances,  the  agent  was  not  g^iltj  of  con- 
version  in  so  investing  the  money,  but  was  properly  chargeable  for 
the  amount  of  the  sale. 


FBOM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel  Bajctbb, 
Judge. 

Neil.  S.   Brown  for  James. 
Demoss   &   Malone  for  Borgeois. 
Nicholson,  C.  J.,   delivered   the  opinion   of  the  Court. 

Borgeois  commenced  his  suit  in  the  Circuit  0>urt 
of  Davidson  County  against  James,  to  recover  the  value 
of  a  large  lot  of  sugar  and  molasses,  which  he  alleges 
he  consigned  to  Payne,  James  &  Co.,  at  Nashville,  and 
which  he  avers  was  either  converted  by  James,  a  mem- 
ber of  that  firm,  to  his  own  use,  or  that  he  sold  the 
same  as  agent  of  Borgeois,  and  never  accounted  for  the 
proceeds.  The  declaration  contains  several  counts— one 
on  an  account  for  the  sugar  and  molasses,  one  for 
money   had   and   received,  and   one   for  a   conversion. 

Under  the  charge  of  the  Court  the  jury  found  a 
verdict  for  plaintiff  for  $3,400,  on  which  there  was 
judgment,  from  which  James   has  appealed. 

There  is  nothing  in  the  verdict  indicating  on  which 
of  the  counts  it  was  based;  but  after  carefully  exam- 
ing    the    proof    in   the   record,   and    the  charge  of   the 
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Court,  we   have  no  doubt  the  verdict  was   based   on   the 
count   for   money   had  and   received. 

The  facts,  as  we  find  them  in  the  bill  of  exceptions, 
are  as  follows:  Early  in  1862,  Borgeois,  of  New  Orleans, 
made  a  large  shipment  of  sugar  and  molasses  to  Payne, 
James  &  Co.,  at  Nashville,  but  the  goods  were  stopped 
at  Memphis  and  stored,  in  consequence  of  the  condition 
of  the  country  growing  out  of  the  pending  war.  James 
went  to  Memphis,  where  he  met  Borgeois,  and  we 
think  the  sugar  and  molasses  were  placed  in  charge  of 
James  to  do  the  best  he  could  with  them  as  the  agent 
of  Borgeois.  This  took  place  in  April,  1862,  and  at 
a  time  when  it  was  apprehended  that  the  city  of  Mem- 
phis would  soon  fiiU  into  the  hands  of  the  Federal 
army.  It  was  the  policy  of  the  Confederate  military 
authorities,  then  in  possession  of  Memphis,  to  order  the 
removal  or  distruction  of  the  sugar  and  molasses,  which 
had  accumulated  there  in  large  quantities,  to  prevent 
them  from  falling  into  the  hands  of  the  Federal  mili- 
tary. Under  this  state  of  things  James  sold  a  portion 
of  the  sugar  and  molasses,  and  received  payment  in 
Confederate  money,  that  being  the  only  currency  then 
in   circulation. 

Whether  James  had  express  authority  to  sell  for 
Confederate  money  or  not,  it  is  clear  that  the  condi- 
tion of  things  at  the  time  fully  justified  him  in  making 
the  sales,  and  receiving  the  Confederate  money.  In 
doing  so  there  was  no  conversion,  but  he  held  the 
proceeds  of  the  sale  as  the  agent  of  Borgeois. 

It   appears   that    James  was   unable  to   transmit   the 
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money  in  consequence  of  the  communication  being  cot 
off  by  the  occupation  of  New  Orleans  by  the  Federal 
military  authorities.  He  seems  to  have  kept  the  Con- 
federate money  until  1864^  when,  in  consequence  of  its 
continuing  diminution  in  value,  he  invested  it  in  tobacco 
and  sheeting.  Under  the  circumstances,  he  was  not 
guilty  of  a  conversion  in  so  investing  the  money,  as  it 
was  an  act  of  prudent  precaution  to  avoid  the  total  loss 
of  the  currency  from  continued  depreciation.  It  ap- 
pears that  he  realized  from  the  tobacco  $1,800,  and 
from  the  sheeting  $1,600,  making  $3,400 — the  amount 
of  the   verdict   of  the  jury. 

Hence,  we  conclude  that  the  jury  regarded  the  pro- 
ceeds of  the  sale  of  the  tobacco  and  sheeting  as  money 
received  and  held  by  James  for  the  use  of  Borgeois, 
and  upon  that  view  of  the  proof,  gave  their  verdict 
for  that  amount.  We  think  the  proof  well  warranted 
this  view  of  the  transaction,  and  that  the  result  meets 
the   merits   of  the   case. 

We  deem  it  unnecessary  to  notice  the  exceptions  to 
the  charge  of  the  Court,  as  it  is  conceded  that  it  is 
substantially  correct — the  objection  being  that  in  some 
of  the  phases  of  the  case  the  instructions  were  not  as 
full  as  they  might  have  been.  But  in  this  there  was 
no  reversible  error,  as  no  request  was  made  for  fuller 
instructions.  Upon  the  whole,  we  are  satisfied  that 
the  merits  of  the  case  have  been  reached,  and  we  affirm 
the  judgment. 
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Yancey   Lamb  v.  Thos.  J.  Sneed,  d  al. 

l^BAcncB,  JuriadicUon  of  the  Supreme  Court,  Error  coram  iwhis.  The 
Supreme  Ck>nrt  Has  no  power  to  entertain  a  writ  of  error  eorcan 
jiobiSf  or  to  review  a  decree  or  judgment  of  a  former  Term,  unlem  for 
errors  apparent  upon  its  face.  Therefore,  when  a  petitioner  applied 
at  the  present  Term  to  correct  a  judgment  rendered  against  him  at 
the  last  Term  as  surety  on  an  appeal  bond,  alleging  that  he  did  not 
sign  the  bond,  or  authorize  it  to  be  done,  or  ratify  the  act  when  done, 
or  know  that  it  had  been  done  until  after  the  adjournment  of  the 
Court,  etc., 

Heldf  Not  entitled  to  the  relief  sought. 

Code  cited :  K3110,  4499,  4500,  4612. 


FROM   DEKALB. 


A.ppeal  from  the  Chancery  Court.  B.  M.  Tillman, 
Chancelloi^. 

R.   Cantrell  and   M.  D.  Smallman   for   Lamb. 

8.   M.   FiTB  for  Sneed. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

S.  W.  McClellan  filed  his  petition  for  writs  of  error 
coram  nobis  and  supersedeas,  or  a  writ  in  the  nature  of 
an  a,udUa  querela,  to  bring  before  this  Court  for  cor- 
rection the  matter  of  a  judgment  rendered  against  him 
in   this   Court,   at  its   last  Term,  upon   a  bond,  by  de- 
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fendant  Sneed,  for  appeal  upon  which  petitioner  appears 
as  surety. 

He  denies  having  executed  said  bond,  or  having 
'  authorized  any  one  to  execute  it  for  him,  or  that  he 
ever,  in  any  manner,  ratified  or  approved .  it,  and  states 
that  he  had  no  knowledge  of  such  bond,  or  of  the 
judgment  upon  it,  until  after  the  adjournment  of  this 
Court.  He  further  alleges  that  these  facts  were  con- 
cealed from  this  Court  at  the  time  of  the  rendition  of 
said  judgment,  and  that  such  proceeding  operated  as  a 
fraud  upon  him,  by  causing  the  Court  to  decree  against 
him    in   a   matter    in   which   he   was   in   no    way   liable. 

One  of  the  Judges  of  this  Court  granted  a  super- 
sedeas  in  November  1874,  but  no  other  process,  an 
execution  having  issued  upon  said  judgment,  and  levied. 

The  Code,  §3110,  confers  the  jurisdiction  to  issue 
the  writ  of  error  coram  nobis  upon  the  County,  Chan- 
cery, and  Circuit  Courts,  to  review  and  to  reverse,  upon 
sufficient  grounds,  their  own  judgments  or  decrees, 
respectively. 

But  a  bill  of  review  will  not  lie  in  the  Supreme 
Court  to  reverse  its  own  decrees,  and  after  final  judgment 
in  this  Court,  except  through  inadvertance,  etc.,  for 
mistakes   apparent    upon    the    face   of  the    record,    it   has 

» 

no  power  to  review  at  one  Term  the  decisions  of  a 
previous   Term. 

By    §§4499   and    4500,   this    Court   may   give   judg- 
ment   upon    all    bonds    and    recognizances    executed    in 
either  this   or   the   inferior   Courts,  and   may   issue   scire 
facias,    in    proper    cases,    and    upon    appearance    of   de- 
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fendant^    and  issue   of  fact  made   thereon,   may   order  a 
jnry   to  try   the   issue  and  give  judgment   thereon. 

But  when  the  judgment  is  given  it  is  final.  We 
do  not  understand  these  sections,  nor  §4612,  to  confer 
the  power  to  reverse  decrees  or  judgments  of  this  Court 
at  a  Term  of  the  Court  subsequent  to  that  at  which 
they   were   rendered. 

As  the  record  is  presented  there  is  no  mistake  ap- 
parent upon  its  fiice.  The  bond  appears  to  have  been 
signed  by  the  petitioner.  This  Court  has  adjudged, 
in  the  exercise  of  its  rightful  jurisdiction,  that  it  was 
so  signed  by  him,  and  that  he  is  liable  upon  it.  If 
the  feet  is  otherwise — ^if  he  did  not  sign  it,  or  authorize 
any  one  to  sign  it,  or  ratify  its  execution  as  alleged, 
a  fraud  has  been  practiced  upon  him,  from  which  he 
might  be  relieved  in  another  forum ;  but  this  Court 
has  no  jurisdiction  to  review  the  decree  or  judgment 
of  its  last  Term,  or  to  entertain  the  prayer  of  the 
petioner  to  relieve  him  from  the  judgment  then  ren- 
dered. 

The   petition   will   be   dismissed. 


Nicholson,   C.   J.,  dissenting. 

A  supersedeas  was  granted  by  one  of  the  Judges  of 
this  Court  to  supersede  an  execution  issued  upon  a 
judgment  rendered  in  this  Court,  at  its  last  Term,  upon 
an  appeal  bond.  The  judgment  was  rendered  against 
the  appellant   and   his  surety   on  the  appeal   bond,   and 
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the  surety  files  his  petition^  stating  that  he  never 
executed  the  appeal  bond^  and  never  authorized  any 
one  to  execute  it.  On  this  petition  the  execution  was 
superseded^  and  the  question  now  is,  has  this  Court 
jurisdiction  to  try  the  question  of  iact  whether  the 
petitioner  executed  the  bond  or  not?  If  the  trial  of 
this  question  necessarily  involves  the  exercise  of  original 
jurisdiction,  then  it  cannot  be  tried  in  this  Court;  but 
if,  at  the  trial,  the  question  becomes  necessary  in  carry- 
ing out  and  perfecting  the  appellate  jurisdiction  of  the 
Court,  then   the   question   can   be   tried   here. 

The  appellant  was  entitled  to  his  appeal  on  the 
condition  of  his  giving  bond  and  security.  He  tendered 
a  bond,  which  purported  to  be  signed  by  security,  and 
upon  this  bond  the  appeal  was  granted.  The  bond  so 
executed  became  part  of  the  record,  and  upon  the 
affirmance  of  the  judgment,  this  Court,  in  the  exercise 
of  its  appellate  jurisdiction,  is  authorized  to  render 
judgment   on   the   appeal   bond. 

But  the  party  whose  name  appears  to  the  bond 
denies  its  execution,  while  the  appellee  asserts  its 
validity.  Until  the  issue  of  &ct,  thus  raised,  is  tried,  • 
this  Court  cannot  exercise  its  appellate  jurisdiction  of 
rendering  judgment  on  the  bond.  It  is,  therefore, 
essential  to  the  proper  exercise  of  its  appellate  juris- 
diction, that  the  Court  should  have  power  to  try  the 
disputed  fact. 

This  conclusion  is  sustained  by  reference  to  the  pro- 
visions of  the  Code.  By  §4499  this  Court  may  give 
judgment  on  any  and  all   bonds,  either  in   the  inferior 
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or  Supreme  Courts  and  enforce  the  sum  by  execution. 
By  §4600^  process  of  scire  faeioB  may,  in  all  such  cases, 
be  issued,  as  is  proper  in  similar  cases  in  the  inferior 
Court,  and  upon  appearance  of  the  defendant,  and  issue 
of  fact  made  thereon,  the  Court  may  order  a  jury,  to 
determine  the  issue  and  give  judgment  thereon,  as  the 
inferior  Courte  of  law  might  do  in  similar  cases.  And 
by  §4603  this  Court  may  issue  all  writs  and  process 
necessary  for  the  exercise  and  enforcement  of  its  juris- 
diction. By  §3109,  all  bonds  taken  in  the  appellate 
Court,  or  the  Court  below,  in  the  progress  of  a  cause, 
form  a  part  of  the  record,  and  judgment  may  be  rend- 
ered therein  by  the  appellate  Court,  upon  motion,  with- 
out scire  facAas,  By  §3161,  bonds  for  the  prosecution 
of  appeals  are  a  part  of  the  record  of  the  appellate 
Court,  on  which  judgment  may  be  rendered  against 
the  appellant  and  his  sureties,  without  notice.  By 
§3109  the  remedy  by  motion  on  an  appeal  bond  is 
given,  but  this  does  not  exclude  the  remedy  by  %cire 
fcusias  which  lies  on  appeal  bonds,  etc.  Martin  v. 
OordeUy  3  Haywood,   173. 

Under  these  provisions  of  the  Code,  it  is  apparant 
that  the  Court,  in  aid  of  and  in  exercise  of  its  appellate 
jurisdiction,  has  the  power  to  order  the  issuance  of  the 
writ  of  9cire  facias  to  the  alleged  surety  on  ^^e  appeal 
bond  to  appear  and  show  cause  why  judgment  should 
not  be  entered  therein.  To  this  be  may  appear  and 
plead  non  est  factum,  and  on  this  issue  of  fact  a  jury 
be  summoned. 

But   in  the   present  case  judgment  has  been  rendered 
23— VOL.  4. 
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against  the  allied  surety,  without  notioe,  and  he  now 
presents  his  petition,  properly  sworn  to,  denying  the 
execution  of  the  bond,  and  alleging  that  the  judgment 
was  rendered  without  notice.  This  presents  a  proper 
case  for  the  writ  of  error  coram  nobis  to  try  the  issue 
of  &ct  so  tendered  by  the  petition.  There  is  no 
specific  power  given  to  this  Court  to  grant  this  writ, 
but  we  are  of  opinon  it  can  be  done  under  §4503, 
which  provides  that  'Hhe  Court  may  issue  all  writs 
and  process  necessary  for  the  exercise  and  enforcement 
of  its  jurisdiction. 


C.  D.  Elliott  v.  John  M.  Bass,  et  ah, 

Abbxtration.  Where  a  case  has  been  submitted  to  arbitration  bj  the 
parties,  under  an  agreement  that  the  award  should  be  made  in  this 
Court,  and  objection  is  made  in  this  Court  that  the  award  was  not 
stamped: 

Hdi^  that  there  is  nothing  in  the  objection,  and  if  there  were,  it  is 
cured  bj  the  Court  below  permitting  it  to  be  stamped  in  Court.  Un- 
less errors  are  apparent  on  the  face  of  the  award,  thej  must  be  pointed 
out  specifically. 

Case  cited:  Bone  v.  Bice  et  o^,  1  Head,  151. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery   Court.      David    Caicp- 
BELL,   Chancellor, 

No  brie&  appear  in   this  case. 
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Fbeeman,  J.,  delivered  the  opinion   of  the    Court. 

In  the  view  we  have  taken  of  this  case,  it  is  un- 
necessary to  notice  but  one  question  presented  by  the 
record.  After  the  case  had  been  pending  fer  some 
time,  an  agreement  of  record  was  entered  into,  by, 
which  it  was  submitted  to  the  Hon.  E.  H.  Ewing, 
as  special  chancellor  or  arbitrator.  It  was  further 
agreed  that  his  acts  and  decisions,  both  interlocutory 
and  final,  should  bind  the  parties  in  as  full  and  ample 
a  manner  as  if  made  by  the  regular  Chancellor,  and 
should  then  be  made  the  decree  of  the  Court;  the 
decree  thus  made  to  be  final  without  appeal,  the  par- 
ties agreeing  not  to  appeal,  or  sue  out  a  writ  of  error. 

Mr.  Ewing  took  the  case,  heard  it  on  the  papers 
and  proof,  and  gave  an  opinion  settling  the  rights  of 
the  parties.  This  award  was  filed  in  Court,  and  a 
motion  made  by  the  defendants  to  enter  it  as  the  de- 
cree of  the  Court,  which  was  resisted  by  Elliott.  The 
only  ground  of  objection  set  out  in  the  record  is  as 
follows:  ^'That  Elliott  objected  that  the  award  was 
not  stamped,  and  that  there  were  errors  of  law  and 
fitct  apparent  on  the  face  of  the  award,  upon  which 
it  should  be  set  aside.^'  All  parties  have  treated  this 
as  a  submission  of  the  case  to  arbitration,  and  as  such 
it  must  be  decided.  In  the  case  of  Bone  v.  Rioey  d 
alSf  1  Head,  151,  it  was  held  by  this  Court  that  no 
appeal  lay  to  this  Court,  that  fius  Court  could  not 
take  jurisdiction  of  an  appeal  to  reverse  an  award 
made  by  arbitrators,  although  it  was  provided  in  that 
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case  that  the  award  was  to  be  the  judgment  of  the 
Court;  and  it  was  expressly  provided  that  the  award 
was  to  be  subject  to  an  appeal  to  this  Court  by  either 
party^  That  was  a  case  at  law^  it  is  true^  and  some 
of  the  l^easoning  of  the  Court  applies  peculiarly  to 
oases  at  law^  as  the  difficulty  of  making  up  a  bill  of 
exceptions.  Yet  the  Court  add  reasons  equally  appli- 
cable to  a  case  in  Chancery,  saying :  "  Our  jurisdic- 
tion is  confined  to  appeals  from  judicial  tribunals,  and 
has  never  been  extended  to  cases  out  of  Court/'  How- 
ever, passing  from  this  question  without  deciding  it 
either  way,  the  question  is,  whether  there  is  anything 
in  the  objections  to  the  award  for  which  it  can  be  set 
aside.  It  is  well  settled  that  objections  may  be  taken 
to  an  award,  when  presented  to  the  Court,  and  asked  to 
be  made  its  judgment.  Such  objections,  if  apparent  on 
the  bee  of  the  award,  must  be  pointed  out  specifically. 
If  for  matters  dehors  the  decree,  the  like  practice  must 
be  pursued,  and  the  grounds  pointed  out  distinctly,  so 
that  proof  can  be  taken  on  the  question  thus  raised,  and 
then  from  the  decision  of  the  Court  on  this  question  an 
appeal  will  lie  to  this  Court.  The  only  objection  pointed 
out  in  this  case  is  the  want  of  a  stamp,  which  has  noth- 
ing in  it,  and  if  it  had,  was  cured  by  the-  Court  allow- 
ing the  same  to  be  stamped  in  the  Court.  The  state- 
ment that  there  were  errors  in  fact  and  law  on  the  &ce 
of  the  award  amounts  to  nothing,  as  it  &ils  to  designate 
in  any  way  what  sucB  errors  were.  The  decision  of 
this  question  is  conclusive  of  the  case,  and  the  decree 
of  the   Chancellor   must  be  affirmed  with   costs. 
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Armstrong,  tt  ab.,  v.   Josfah   B.   Armstrong,  et  cda. 

1.  Will.   When  iruirwnenl  to  be  construed  as  meh.  Case  in  jvdgment.    Since 

no  particular  form  in  required  for  a  will,  the  quefltion,  whether  a 
paper  is  to  operate  an  8uch  or  as  a  deed,  must  be  determined 
from  the  intention  as  gathered  from  the  language  employed. 
Therefore,  where  a  paper — in  form  a  deed — conveyed  to  a 
person  mentioned,  and  for  a  consideration  expressed  therein, 
certain  property,  real  and  personal,  but  concluded  as  follows, 
to-wit :  "  This  conveyance  to  have  effect  from  and  after  my  death. 
Witness,"  etc., 

Heldy  That  these  latter  words  fixed  the  character  of  the  instrument,  and 
that  it  was  properly  probated  as  a  will. 

2.  S1.ME.     Condition  preeedeni.    Cavenomt,    The  will  stipulated  as  a  part  of 

the  consideration  that  the  devisee  should  provide  for  and  support 
certain  designated  persons, 

Heldf  That  the  performance  of  this  requirement  was  not  a  condition 
precedent  to  the  vesting  of  title  in  the  devisee,  but  an  independent 
covenant,  for  breach  of  which  the  parties  aggrieved  would  be  entitled 
to  proper  relief. 

Case  cited :  Hale  v.  Witt,  1  Heisk.,  567. 


FROM   LINCOLN. 

Appeal   from   the   Chancery   Court.       A.   8.   Marks, 
Chancellor. 

Lamb  &  Tillman,  and  Kercheval  for  Armstrong. 

E.   Cooper  for  Stone. 

MoFarland,  J.,  delivered  the  opinion   of   the 'Court. 

John   Armstrong  died   in   Lincoln   Countj  about  the 
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year   1847.      The  following  paper  was  probated   as  his 
will,   to-wit: 


"  Lincoln   County, 

Tennessee. 


} 


'^Know  all  men  by  these  presents  that  I,  John 
Armstrong,  of  the  before-named  County  and  State,  has 
this  day  bargained  and  conveyed  to  my  son,  Josiah  R. 
Armstrong,  all  of  my  estate,  real  or  personal,  that  is 
to  say,  one  hundred  and  forty  acres  of  land,  it  being 
the  tract  whereon  I  now  live,  together  with  all  my 
stock  of  horses,  cattle,  hogs,  sheep,  household  and 
kitchen  furniture,  fiirming  utensils,  blacksmith  tools,  and 
wagon  maker's  tools,  and  all  notes  and  accounts  that 
are  coming  to  me,  for  the  consideration,  that  is  to  say: 

1st.  About  eighty-five  dollars,  which  I  now  owe 
him. 

2d.  That  he,  the  said  Josiah  R.  Armstrong,  pay  all 
my  just  debts. 

3d.  That  he  provide  for  the  support  and  comfort 
of  his  mother  during  her  natural  life,  and'  also  to  sup- 
port and  raise  my  four  grandchildren,  that  is  to  say, 
John  Wesley  Armstrong,  Jasper  Newton  Armstrong, 
George  Higgins,  and  Sarah  Jane  Armstrong.  This 
conveyanee  to  have  effect  from  and  after  my  death. 
Witness,'*   etc. 

The  four  persons  named  were  the  children  and  not 
the  grandchildren  of  John  Armstrong,  as  the  paper 
erroneously  states.  Their  ages,  at  the  death  of  their 
&ther,  ranged  from  thirteen  to  nineteen  years.       After 
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the  death  of  the  father,  the  widow  and  the  five  chil- 
dren, including  Josiah  B.,  who  was  the  oldest  left  at 
home,  remained  on  the  farm  as  one  &mily  for  a  few 
years,  when  Josiah  R.  left,  married,  and  settled  near 
by,  leaving  the  others  in  possession  with  the  widow. 
They  continued  in  possession,  raising  their  support  upon 
the  &rm,  until  they  each  married  and  left,  but  one, 
who   remained   with   the  widow  until   she  died,  in   1871. 

This  bill  is  filed  by  a  portion  of  the  heirs  to  re- 
cover the  land,  upon  the  ground  that  the  will  was 
inoperative  to  pass  the  title  to  the  land,  and  second, 
upon  the  allegation  that  Josiah  R.  &iled  to  provide 
for  the  support  of  his  mother  during  life,  and  to  sup- 
port and    raise   the   other  four  children. 

The  paper  in  question,  having  been  probated  as  the 
will  of  Armstrong,  and  the  probate  never  having  been 
set  aside,  no  serious  question  can  now  be  made  as  to 
its  validity.  That  it  is  testamentary  in  its  character 
fully  appears.  No  particular  form  for  a  will  is  re- 
quired. Whether  a  paper  be  intended  to  operate  as 
a  deed  or  a  will  is  a  question  of  intention,  to  be 
gathered  from  the  language  used.  Here  the  clearly 
expressed  intention,  that  it  is  to  take  effect  up^n  the 
death  of  Armstrong,  conclusively  fixes  the  character  of 
the   writing,  and   shows  it  to  be  a   testamentary   paper. 

It  is  erroneously  assumed  that  the  title  of  Josiah 
R.  Armstrong,  under  the  will,  would  be  defeated  by 
showing  that  he  had  failed  to  render  the  consideration 
expressed,  by  supporting  the  widow,  and  raising  and 
supporting  the  other  children.      This  is  not,  as  in  some 
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cases,  made  a  condition  precedent,  upon  the  perfor- 
mance of  which  alone  the  title  would  vest,  bat  is  stated 
to  be  the  consideration  in  part,  for  which  the  devise 
was  made.  It  is  more  in  the  nature  of  an  indepen- 
dent agreement  or  covenant  upon  the  part  of  Josiah 
B.,  part  of  the  consideration  expressed  was  certainly 
rendered.  If  he  failed  to  perform  the  remainder  of 
his  undertaking,  the  parties  for  whose  benefit  these 
stipulations  were  made,  would  certainly  have  had  their 
remedy  to  compel  a  performance,  but  they  made  no 
complaint.  It  is  not  clear  that  Josiah  B.  so  &r  failed 
as  to  have  rendered  him  liable  upon  his  agreement^ 
bi;t  we  do  not  discuss  this.  See  Hale  v.  WiU,  1 
Heisk.,  567. 

We  think  the  title  of  Josiah  B.,  under  the  will,  is 
good.  The  decree  dismissing  the  bill  will  be  affirmed, 
with   costs. 


DECEMBER  TERM,  1874.  S61 


Brake  v.  The  State. 


Wm.  Brake  v.  The  State. 


1.  GriminaIi  Law.  NeiwtriaL  Neubf  diuoveted  endenee.  Almnoe  <^  witna&n. 

Newly  diflcovered  evidence,  and  the  absence  of  his  witnesses,  from 
the  trial  of  a  person  oonricted  of  rape,  without  his  consent,  are  not 
sufficient  grounds  for  a  new  trial,  where  he  made  no  attempt  to  con- 
tinue the  cause  for  such  absence,  and  when  the  newly  discovered  evi- 
dence would  be  merly  cumulative  of  that  already  introduced,  as  to 
the  nnchastity  of  the  woman  previous  to  her  alleged  violation,  and 
in  the  effort  to  discredit  the  witnesses  for  the  State. 

2.  Sams.    Same.    Tampering  vrilh  jury.     Nor  can  the  verdict  of  the  jury, 

in  such  a  case,  be  so  tainted  as  to  entitle  the  defendant  to  a  new  trial, 
•  because  bystanders,  after  the  conclusion  of  the  testimony  in  the  case, 
had  been  heard  to  remark  in  language  audible  to  both  Court  and  jury, 
that  the  defendant  should  undergo  certain  degrees  of  punishment,  it 
not  appearing  that  such  remarks  had  been  encouraged  or  approved 
by  the  jury,  or  had  influenced  their  verdict. 


FBOM   CliAY. 


Appeal  from  the  Circuit  Court.  Samuel  M.  Fite, 
Judge. 

No   briefs  appears  in   this  case. 

Deaderick,   J.,   delivered   the  opinion   of  the   Court. 

At  the  December  Term,  1874,  of  the  Circuit  Court 
of  Claj  County,  Brake  was  convicted  of  rape,  and 
sentenced  to  fifteen  years  imprisonment  in  the  Peni- 
tentiary. A  new  trial  was  refused,  and  he  had  ap- 
pealed  in  error  to   this  Court. 
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Sarah  E.  Adams,  aged  sixteen  years,  upon  whose 
person  the  rape  was  committed,  was  examined  as  a 
witness,  and   fully  proves  the  perpetration  of  the  crime. 

Her  mother,  sister-in-law,  and  a  little  boy  about 
twelve  years  of  age,  were  at  the  house  when  Brake 
and  two  other  men  came,  and  by  their  conduct  so 
alarmed  the  family  that  all  fled.  Sarah  was  overtaken 
and  dragged  back  toward  the  house,  and  she,  the  little 
boy  and  her  mother  testify  to  her  repeated  screams 
for  help  while  in  the  hands  of  Brake  and  his  asso- 
ciate. On  the  same  evening  she  made  complaint  of 
her  injuries,  and  exhibited  signs  of  great  mental  dis- 
tress. The  family  was  poor,  and  some  of  those  who 
knew  them  best,  and  on  whose  land  they  lived,  gave 
the  girl  a  good  character  for  chastity,  while  others, 
coupling  the  mother  and  daughter  together,  discredited 
both. 

The  jury,  however,  believed  the  testimony  crimi- 
nating Brake,  and  we  are  of  opinion  they  were  warranted 
in   doing   so. 

No  error  in  the  charge  has  been  pointed  out,  and 
we  have  discovered  none.  It  is,  however,  insisted  that 
a  new  trial  should  have  been  granted  fot*  the  causes 
set  out  in  the  affidavits  of  plaintiff  in  error  and  one 
M.  A.  Turner. 

In  his  own  affidavit.  Brake  states  that  he  can  prove 
by  several  witnesses,  whom  he  names,  that  they  had 
had  sexual  intercourse  with  Sarah  E.,  the  younger, 
before  the  time  of  the  alleged  rape,  and  that  be  can 
prove  that  she  and  her  mother,   Sarah  E.  Sr.,  and  the 
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sister-in-law,  Caroline,  are  base  women,  and  not  entitled 
to  credit  npon  oath.  Three  of  the  witnesses  named 
he  had  summoned,  but  did  not  know  that  he  could 
make  the  same  proof  by  the  others  not  summoned 
until*  after  his  conviction,  and  that  the  witness  sum- 
moned did  not  attend,  and  were  absent  without  hia 
consent. 

There  is  nothing  in  the  statement  in  this  affidavit 
to  entitle  plaintiff  in  error  to  a  new  trial.  The  evi- 
dence, for  the  most  part,  is  cumulative  testimony, .  of 
the  same  kind  as  to  character,  having  been  introduced, 
and  efibrt  made  to  impeach  each  of  the  witnesses  for 
the  State,  named  upon  the  score  of  want  of  chastity 
and   veracity. 

No  attempt  was  made  to  procure  a  continuance  of 
the  cause  for  the  absent  witnesses. 

Turner  states,  that,  after  the  evidence  was  closed,  a 
man  standing  near  the  jury  said  defendant  ought  to 
go  to  the  Penitentiary  for  twenty  years ;  another  man 
said  he  ought  to  go  for  ten  years,  and  a  third  that  he 
ought  to  be  hung.  All  this,  he  says,  was  said  in  a 
tone  of  voice  loud  enough  to  be  heard  from  one  end 
of  the  jury  box  to  the  other,  and  he  did  not  know  any 
of  the  men  who  spoke.  This  all  occurred,  we  infer, 
if  at  all,  in  the  presence  of  the  Court,  and  if  it  could 
have  been  heard  by  all  the  jury,  it  doubtless  could 
have  been  heard  also  by  the  Court  and  the  counsel 
engaged  in  the  cause. 

That  such  remarks  could  have  been  made  in  the 
hearing  of  the   Court  without  stem    rebuke  and  instant 
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punishment^  we  cannot  believe.  And  it  would  be  a 
precedent  of  very  questionable  propriety,  to  hold  that  re- 
marks made  in  open  Court,  in  its  presence,  and  in 
the  presence  of  the  jury  for  which  they  are  in  no 
wise  responsible,  shall  be  imputed  to  them  as  miscon- 
duct which   vitiates  their   verdict. 

If  they  encouraged  or  approved  such  language  to 
be  used  in  their  presence,  the  case  would  be  different. 
But  we  do  not  see  upon  what  principle  we  can  say 
that  the  verdict  is  tainted,  because  they  happen  to 
be  the  involuntary  hearers  of  the  very  reprehensible 
remarks  of  others,  for  which  they  are  in  nowise  re- 
sponsible. 

Let  the  judgment   be    affirmed. 


J.  P.  Rkxfobd  v.  R.  J.  Pulley. 

1.  pRAoncB.     Gontinuanoe.    The  discretion  of  the  Circuit  Court  in  the 

matter  of  continuances  will  not  be  interfered  with,  unless  it  cle&rl/ 
appears  that  it  has  been  improperlj  exercised. 

2.  Sabce.     Charge  vponfacU  iwtin  the  reeonL    Effect  of,    A  charge  upon  a 

state  of  facts  not  in  the  record,  is  ground  of  reversal  if  calculated  to 
mislead  the  jury,  but  such  reversal  will  not  be  granted  upon  a  mere  ab- 
stract proposition  wholly,  without  evidence  to  authorize  it,  and  when 
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from  Its  Yery  natare,  the  jury  could  not  have  predicated  their  yerdict 
iiponit 


FBOM  DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel  Bax- 
TBR,  Judge. 

John  Lawbence  for  Rexford. 
Baxteb  Smith  for  Pulley. 
McFarland,   J.^  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  for  a  horse.  The 
verdict  and  judgment  were  for  the  defendant.  The 
plaintiff  has  appealed. 

It  is  argued  that  the  Court  erred  in  refusing  to 
grant  the  plaintiff  a  continuance.  The  action  was  com- 
menced the  29th  of  April^  1867.  The  trial  began  the 
27ih  of  July,  1871 ;  there  had  been  previously  a  mis- 
trial. The  cause  was  called  on  the  12th  day  of  July, 
and  was,  by  the  Court,  in  the  presence  of  the  counsel 
on  both  sides,  fixed  for  the  18th  of  July,  so  that  the 
plaintiff,  who  was  absent,  might  be  present.  On  -the 
18th  the  cause  was  again  called,  and  the  defendant 
was  ready,  and  insisted  upon  a  trial,  but  the  plaintiff 
was  not  ready,  because  of  the  absence  of  his  wit- 
nesses; the  Court  then  continued  the  case  until  the 
27th,  to  give  the  plaintiff  further  opportunity  to  get 
his  witnesses.  He,  on  that  day,  took  out  a  subpoena 
for  his  witiiesses,  which    he  says  was  on   that  day  put 
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into  the  hands  of  an  officer,  .  but  the  retam  of  the 
officer  shows  he  did  not  receive  it  until  the  22d  of 
July. 

When  the  cause  was  called  on  the  27th,  the  plain- 
tiff was  still  not  ready,  because  of  the  absence  of  the 
witnesses  for  whom  the  subpoena  was  issued,  it  having 
been  returned  not  executed.  The  Court  required  him 
to  proceed,  but  reserving  to  him  the  right  to  examine 
his  witnessses  the  next  day,  if  they  appeared  without 
regard  to  the  order  of  the  testimony. 

The  plaintiff  was  then  examined  as  a  witness,  him- 
self, and  having  no  other  witness  present,  the  defend- 
ant's testimony  was  heard.  On  the  next  day,  the 
plaintiff  introduced  some  seven  witnesses,  who  were  ex- 
amined as  witnesses  in  chief,  going  into  the  entire 
merits  of  his  case.  It  does  not  appear  whether  these 
were  all  the  plaintiff's  witnesses  or  not.  We  think, 
surely,  that  this  does  not  make  a  case  of  the  improper 
exercise  of  discretion  of  the  Court  below.  It  has 
been  repeatedly  held,  that  the  discretion  of  the  Circuit 
Court  as  to  continuances,  will  not  be  interfered  with, 
except  where  there  has  been  clearly  an  improper  ex- 
ercise of  it.  We  think  the  Court  granted  the  plaintiff 
ample  indulgence;  that  the  plaintiff  was  negligent 
in  preparing  his  cause  for  trial,  and,  after  all,  it  does 
not  appear  but  what  he  finally  had  all  the  testimony 
he  desired.  It  is  next  argued  that  the  charge  to  the 
jury  is  erroneous.  The  plaintiff's  testimony  shows  that 
his  horse  was  stolen  from  him  in  Nashville,  in  the 
latter  part    of   the    year    1863;   that  he  was   not  seen 
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again  until  found  in  the  defendant's  possession^  in  1867. 
The  Judge  told  the  jury  that;  if  the  horse  was  so 
stolen  from  the  plaintiff^  that  he  would  not  thereby 
lose  his  title^  but  could  recover  him  if  found;  but  if 
the  plaintiff  had  sold  or  exchanged  his  horse,  and  he 
afterwards  came  to  the  possession  of  the  defendant,  the 
plaintiff  could  not  recover. 

It  is  argued  that  this  is  a  charge  upon  a  state  of 
&cts  not  in  the  record,  and  this  is  true,  as  there  is 
no  evidence  that  the  plaintiff  ever  sold  or  exchanged 
his  horse.  It  has  been  held  that  a  charge  upon  a 
state  of  &cts  not  in  proof,  will  be  ground  of  reversal, 
if  calculated  to  mislead  the  jury.  But  we  have  also 
held,  that  we  will  not  reverse  upon  a  mere  abstract 
proposition  like  this,  if  we  can  see  clearly  that  it  could 
not  have  misled  the  jury.  We  cannot  suppose  that  the 
jury  predicated  their  verdict  upon  this  proposition  in 
the  charge,  without  a  particle  of  evidence  to  author- 
ize it. 

We  are  next  strongly  urged  to  reverse  the  judg- 
ment upon  the  ground  that  the  evidence  greatly  pre- 
ponderates against  the  verdict.  The  plaintiff  and  his 
witness^  are  very  positive  that  the  horse  in  dispute  is 
the  same  lost  by  the  plaintiff  in  1863,  and  they  trace 
him  back  to  where  he  was  raised  in  Michigan.  They, 
however,  do  not  profess  to  have  seen  him  from  1863 
until  1867.  The  defendant,  in  his  testimony,  does  not 
trace  his  title  farther  back  than  1866,  when  he  was 
purchased  in  Cincinnati. 

We  think,  however,  the  jury  had  ample  ground  for 
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concluding  that  the  plaintiff  and  his  witnesses  were 
wholly  mistaken  as  to  the  identity  of  the  horse.  Ex- 
perience shows  how  uncertain  this  sort  of  testimony  is. 
The  difference  as  to  the  age,  gates,  and  other  matters 
in  regard  to  the  horse,  were  well  calculated  to  lead 
the  jury  to  the  conclusion  that  this  is  a  totally  differ- 
ent horse  from  the  one  lost  by  the  plaintiff,  notwith- 
standing the  positive  opinions  of  the  plaintiff  and  his 
witnesses.  This  was  a  question  peculiarly  for  a  jury, 
and  we  do  not  entertain  convictions  against  the  correct- 
ness of  their  conclusions  strong  enough  to  authorize  a 
reversal. 

Let  the  judgment  be  affirmed. 


R.  E.  Lassater  and  Wife  t?.  Garrett  &  Brown. 

1.  Nuisance.    Junadidum  of  the  Oumcery  CowrL    The  Act  of  1851-2,  car- 

ried into  the  Code,  §3403,  authorizing  Courtis  of  Law  to  abate  nui- 
sanceB  where  the  fact  of  nuisance  i»  found  in  a  civil  action,  does  not 
take  away  the  jurisdiction  of  a  Court  of  Chancery. 

2.  Same.    Same,    The  jurisdiction  of  the  Chanoery  Court  to  interfere, 

does  not  attach,  unless  it  appears  that  the  existence  of  the  nuisance  is 
manifest,  and  the  injury  resulting  therefrom  not  susceptible  of  adequate 
compensation  at  law,  or  such  aa  from  its  continuance,  must  occasion 
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a  constantly  recurring  grieranoe,  which  an  injunction  alone  can  pre- 
vent.   If  the  right  he  doubtful,  it  must  first  be  established  at  law. 

Cases  cited :  Ck>ldwell  v.  Knott,  10  Yer.,  209 ;  Vaughn  «.  Law,  1  Hum., 
123 ;  Kirkman  v.  Handj,  11  Hum.,  406 ;  Clark  v.  White,  2  Swan, 
540;  Wall  A  Co.  v.  Qoud,  8  Hum.,  181;  Brew  v.  Van  ]>eman,  6 
Heisk,  433. 

Authority  cited :  Story's  Eq.  Jur.,  |925. 

Code  cited :  13403. 

3.  Same.     Same,     Class  in  judgment.     Bill  to  remove  a  mill-dam,  an  al- 

leged nuisance,  causing  the  water  to  oTerflow  the  adjoining  lands,  pro- 
ducing sickness,  and  rendering  permanently  unhealthy  the  neighbor- 
hood near  by.  The  proof  failing  to  show  a  clear  and  manifest  right 
to  the  relief  sought,  the  decree  of  the  Chancellor  dismissing  the  bill 
is  affirmed. 

4.  Same.   Costs.   Where  a  successful  party,  (a  defendant  in  a  bill  to  abate 

a  nuisance)  here  and  in  the  Court  below,  was  in  part  chargeable  with 
an  unnecessary  amount  of  testimony  taken, 
Hdd,  liable  for  one-half  of  the  entire  costs  in  both  Courts. 


FROM  OOFF£E. 


Appeal  from  the  Chancery  Court.  B.  M.  Tillman'^ 
Chancellor. 

QuABLB»  &  Thoma  and  Hickebson  &  Spublook 
for   Laosater  and  wife. 

Cabiqes  &  Stone  for  Qarrett  &  Brown. 

McFabland,   J.,  delivered    the  opinion    of   the  Court. 

The  complainants,  bj  this  bill,  pray  that  the  de- 
fendants be  compelled  to  remove  and  abate  a  dam 
erected  by  them  on  the  west,  or  barren  fork  of  Duck 
river,  in  Coffee   County,  for  the   purpose  of  running  a 

mill   and  other   machinery,  upon   the  ground  that  it  is 
24 — ^VOL.  4. 
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a  nuisance,  producing  sickness^  and  rendering  perma- 
nently unhealthy  the  neighborhood  near  by,  in  which 
the  complainants  own   lands   and  tenements. 

The  ground  upon  which  Courts  of  Chancery  exer- 
cise jurisdiction  in  cases  of  this  sort,  is,  ^'  that  the 
injury,  from  its  nature,  is  not  susceptible  of  being  ad- 
equately compensated  in  damages  at  law,^'  or  such  as 
from  its  continuance  or  permanent  mischief  must  oc- 
casion a  constantly  recurring  grievance,  which  cannot 
be  otherwise  prevented  but  by  an  injunction ;  Story's 
Eq.  Jur.,  §925.  The  same  doctrine  is  laid  down  in 
ai  number   of  cases  in   our   own   reports. 

It  is  clear,  that,  if  the  dam  in  question  has  per- 
manently destroyed  the  health  of  the  complainants  or 
persons  occupying  their  premises,  that  this  would  be 
a  constantly  recurring  grievance,  and  an  injury  not  to 
be  compensated  in  damages,  and  a  proper  case  for  a 
Court  of  Chancery  to  interpose,  and  compel  an  abate- 
ment of  the  nuisance;  and  we  are  of  the  opinion  that 
the  Act  of  1851-2,  Code,  §3403,  which  authorizes 
Courts  of  Law  to  abate  nuisances,  where  the  fact  of 
nuisance  is  found  in  a  civil  action,  does  not  take 
away  the  jurisdiction  of  a  Court  of  Chancery.  The 
question  is,  in  what  cases  and  under  what  circumstances 
is  the  jurisdiction  exercised.  Judge  Story  lays  down 
the  rule,  that,  "in  all  cases  of  this  sort,  if  the 
right  be  doubtful,  the  Court  will  direct  it  to  be  tried 
at  law,  and  will,  in  the  meantime,  restrain  all  injurious 
proceedings,  and  when  the  right  is  fully  established,  a 
2»erpetual  injunction  will   be  decreed." 
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In  the  case  of  GaMwM  v.  KnoUy  10  Yerg.,  209,  it 
is  said,  ^Htie  right  must  be  clear,  manifest  and  un* 
doubted,  otherwise  a  Court  of  Equity  cannot  interfere 
until  the  right  is  ascertained  at  law."  In  that  case,, 
there  had  been  a  parol  license  to  erect  the  dam  which 
overflowed  the  complainant's  spring,  and  acquiescence 
for  a  considerable  time,  it  was  held,  that  the  right  must 
first  be  established  at  law.  In  the  case  of  Vaughn 
T.  Law^  1  Hum.  123,  it  was  held  that  the  existence 
of  the  nuisance  had  been  established  at  law.  It  was 
said,  however,  that  in  a  case  where  the  right  is  clear, 
and  the  existence  of  the  nuisance  manifest,  and  the 
injury  of  a  character  that  cannot  be  compensated  in 
damages,  a  Court  of  Chancery  interferes  to  prevent  the 
mischief.  In  such  cases,  a  trial  at  law  is  not  neces- 
sary, in   order  to   give  jurisdiction." 

In  the  case  of  Kirkman  v.  Handy,  11  Hum.,  406, 
this  Court  refused  to  enjoin  the  erection  of  a  livery 
stable  near  the  complainant's  houses  in  Nashville,  hold- 
ing that  a  livery  stable  in  a  city,  was  not,  per  ae,  a 
nuisance. 

In  Clark  v.  White,  2  Swan,  640,  language  is  used 
similar  to  that  quoted  from  the  case  of  Vaughn  v. 
Law,  but  the  relief  was  refused. 

In  the  case  of  Wall  &  Co.  v.  Ootid,  3  Hum.,  181, 
the  same  rule  was  stated,  but  the  relief  granted,  without 
a  trial  at  law,  the  Couirt  being  satisfied  that  the  right 
was  clear.     See,  also.  Brew  v.  Van  Deman,  6  Heisk.,  433- 

From  these  authorities  we  understand .  the  rule  to 
he,  that  relief  may  be  g^nted  in  equity,  .in  a  case  of 
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the  present  character,  without  a  trial  at  law,  but  in 
order  to  do  so,  the  right  must  be  clear  and  the  ex- 
istence of  the  nuisance   manifest. 

We  have  no  doubt  upon  the  question  of  the  com- 
plainant's right  to  the  relief,  provided  it  is  established 
that  the  mill  dam  has  rendered  permanently  unhealthy, 
that  part  of  the  neighborhood  where  the  complainants 
reside,  or  where  their  houses  and  lands  are  situated. 
This  would  be  an  injury  not  to  be  compensated  in 
damages,  and  as  it  would  be  a  constantly  recurring 
grievance,  the  only  adequate  remedy  would  be  to  abate 
the  nuisance.  We  deem  it  impracticable,  as  well  as 
unnecessary,  to  undertake  in  this  opinion,  a  discussion 
of  the  testimony  presented  in  the  record.  The  ex- 
amination and  cross-examination  of  the  witnesses  was 
carried  into  details,  and  repetitions  of  the  same  facts 
to  such  a  degree  as  to  make  an  immense  record.  We 
can  only  state  our    conclusions. 

The  dam  was  first  erected  about  the  year  1856  or 
1857.  Its  height  was  then  some  ten  feet  or  more. 
It  IB  conceded  in  the  bill  that  this  dam  did  not  affect 
the  health  of  the  adjacent  country,  as  it  did  not  cause 
the  water  materially  to  overflow  the  lands,  but  that 
in  the  winter  of  1865-6,  the  dam  was  raised  eighteen 
inches  or  more,  causing  it  to  overflow  the  adjacent 
bottom,  which  was  covered  with  vegetable  growth,  and 
that  this,  in  the  year  1866,  generated  a  malaria  or 
miasma,  causing  the  complainants  and  their  family  and 
tenants  to  sufler  from  chills  and  fevers  and  malarioua 
diseases. 


I 
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That  in  the  latter  part  of  the  year  1867^  a  new 
dam  was  erected  in  the  place  of  the  old  one^  some 
sixteen  feet  high,  causing  the  water  to  overflow  a  much 
larger  area  of  the  bottom  land^  and  that  the  malaria 
thereby  engendered^  has  greatly  increased  the  sickness, 
which  has  continued  every  year,  with  the  exception  of 
the  year,  or  part  of  the  year  1867,  during  which  time 
the   dam  was  washed   out,  when   the  sickness  abated. 

There  is  conflict  in  the  proof,  as  to  whether  the 
height  of  the  dam  was  ever  materially  raised,  until 
the  new  one  was  erected  in  1867.  The  proof,  beyond 
doubt,  shows  an  unusual  amount  of  sickness  in  the 
vicinity  of  the  dam,  including  the  premises  of  the 
complainants,  since  the  year  1866,  with  the  exception 
of  the  year  1867.  There  is  proof,  however,  of  a  gen- 
eral increase  of  malarious  diseases  in  other  parts  of 
the  county  during  these  years.  Some  of  the  persons 
who  had  ''chills  and  fever'^  on  the  premises  of  the 
complainants,  are  shown  to  have  been  afSicted  with 
the  disease  before  they  moved  to  the  complainants^ 
premises.  We  have,  in  the  opinions  of  the  medical 
gentlemen  examined  as  witnesses,  various  opinions  as 
the  origin  and  nature  of  malaria  or  miasm.  Some 
maintaining  that  it  is  produced  by  the  decomposition 
of  vegetable  matter,  exposed  to  the  action  of  the  water 
and  the  heat  of  the  sun,  while  others  deny  this,  and 
^ve   other   theories  which   they   maintain. 

The  defendants  have  invested  large  sums  of  money 
in  the  machinery  operated  by  the  water  power  in  ques- 
tion, which  would   be  destroyed  or  materially  injured  by 
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the  destruction  of  this  dam.  We  should  not  hesitate, 
however,  to  order  its  removal,  if  satisfied  that  it  was 
the  cause  of  the  sickness,  and  that  the  health  of  the 
people  in  the  vicinity  could  not  be  otherwise  restored. 
But  it  is  manifest  not  only  from  the  authorities  re- 
ferred to,  but  upon  reason,  this  ought  not  to  be  done 
when  the  question  of  iact  is  in  doubt.  When  it  is 
not  clear  that  the  destruction  of  the  dam  will  remove 
the  trouble,  or  when  it  is  not  clear  that  the  cause  of 
the   sickness   might  not  be   otherwise   removed. 

It  appears  in  proof,  that  the  complainants,  at  one 
time,  had  a  suit  ^pending  for  the  same  cause,  when  it 
was  agreed  that  the  matter  should  be  settled  by  the 
defendants  causing  the  dam  to  be  cleaned  out  and 
having  certain  ditches  cut,  but  this,  for  some  reason, 
was  not  done.  Whether  this  would  remove  the  sick- 
ness or   not,  it   is  impossible   to   say. 

As  before  shown  by  the  authorities  in  the  cases 
of  this  character,  where  the  right  is  not  clear  and 
manifest,  Courts  of  Equity  refuse  to  interfere  until  the 
right  is  established,  and  the  nuisance  made  manifest 
by  the  verdict  of  a  jury  at  law.  There  could  clearly 
be  no  reason  for  this,  in  cases  where  the  right  and 
the  existence  of  the  nuisance,  is  made  manifest  without 
it.  And  there  may  be  much  reason  for  saying  that 
a  Court  of  Equity  might  determine  the  &ct  with  as 
much  certainty  as  a  jury,  but  it  has  been  long  re- 
garded as  the  province  of  a  jury  to  determine  issues 
of  fact  of  this  character,  where  the  real  truth  is  so 
exceedingly    doubtful,   as    that    a    court    is    unable    to 
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arrive  at  a  definite  conclusion.  Such  issues  are  re- 
garded as  settled  for  all  practical  purposes  by  a  verdict. 
It  is  true,  that  causes  involving  issues  of  fact^  are^  in 
Courts  of  Equity,  usually  determined  by  the  prepon- 
derance of  testimony ;  but  in  cases  of  this  character, 
seeking  this  extraordinary  relief,  the  right  to  it  must 
be  made  clear  and  manifest,  otherwise  the  complain- 
ant will  be  left  to  his  remedy  at  law.  We  do  not 
feel  authorized  to  grant  the  relief  asked  for  in  the 
present  case,  for  the  reason  that  it  is  not  manifest 
that  the  dam  is  a  nuisance,  creating  the  ^sickness  com- 
plained of,  and  that  this  grievance  cannot  be  other- 
wise  removed. 

Chancellor  Key  dismissed  the  bill,  and  we  affirm 
his  decree,  but  in  view  of  the  facts,  and  that  the  de- 
fendant is  in  part  chargeable  with  the  unnecessary 
amount  of  testimony  taken,  he  will  pay  one-half  of  the 
entire  costs,  both   in   this   Court   and    the   Court  below. 
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J.  B.  Armstbono  V.  Southern  Express  Co. 

Fromissoby  NOTE.  Illeg<d  ccmnderofion.  Ccmpounding  a  fdony,  WhaL  noU 
A  note  was  executed  to  secure  the  payment  of  money  supposed  to 
have  been  embezzled  by  the  maker  thereof,  resulting  in  his  release 
from  arrest  at  the  instance  of  the  prosecutor,  and  the  security  after- 
wards resisted  payment,  attacking  the  consideration  of  the  note  as 
illegal,  and  contrary  to  public  policy. 
Hdd,  that  the  recovery  of  the  money  lost  was  the  consideration  of  the 
note,  and  not  the  discharge  of  the  maker  from  arrest ;  and  though 
the  latter  might  follow,  as  an  incident  of  the  settlement,  it  could  not 
taint  the  transaction  with  illegality. 


FROM  WARREN. 


Appeal  from  the  ChaDcery  Court.  B.  M.  Tili> 
MAN,  Chancellor. 

Jones  and  Clift    for  Southern  Express  Company. 

Murray  and   Spurlock  for  Armstrong. 

Freeman,   J.,   delivered  the  opinion  of  the  Court. 

This  bill  is  filed  by  Armstrong,  mainly  on  the  ground 
that  the  note  was  given  and  accepted  in  consideration 
of  compounding  a  felony.  The  &cts  may  be  briefly 
stated  as  follows:  One  Cain  had  been  agent  of  the 
Express  Company  at  McMinnville.  A  package  of 
money  shipped  to  parties  in  the  city  of  Nashville,  had 
failed  to  reach  its  destination.  He  failed  satisfiustorUy 
to  account  for  it  when  called  on  by  the  Superintend- 
ent,   and  was  arrested   on    suspicion    of   having  embez- 
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zled  it.  He  claimed  it  had  been  stolen  from  him. 
His  friends  seemed  to  have  believed  this  to  be  true; 
among  them  was  Armstrongs  the  complainant.  Upon 
receiving  indemnity  in  the  way  of  property  delivered  to 
him,  and  «  deed  of  trust  on  land,  Armstrong  went 
security  on  a  note  given  by  Cain,  for  the  sum  of 
$600,  the  amount  of  money  unaccounted  for.  There 
was  no  contract  or  agreement,  that  the  note  should 
be  given  in  consideration  of  dismissal  of  the  prosecu- 
tion, it  was  given  by  Armstrong,  because  of  his 
interest  in  the  young  ikian  and  his  family,  no  doubt 
expecting,  that,  by  securing  the  money  unaccounted  for, 
the  matter  would  be  dropped;  but  still  no  contract 
for  this.  The  note  really  is  shown  to  have  been  given 
simply  to  reimburse  the  loss  of  the  Company,  caused 
either  by  the  criminal  or  careless  conduct  of  Cain,  the 
agent.  The  Company  had  the  right  to  this  indemnity, 
and  a  note  by  Cain  would  have  certainly  been  binding 
on  him,  under  the  circumstances.  It  is  equally  obliga- 
tory on  his  surety.  We  think  it  clear  the  Chancellor 
held  correctly,  that  the  proof  iails  to  sustain  the  bill 
of  complainant,  and  dismissed  his  bill. 
We  affirm   his  decree   with   costs. 
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H.  P.  CoWAJ^  V.  J.  P.  MoBBiBON,  et  ah. 

Void  Judgment.  Judgment  on  a  note  against  several  defendants  before 
a  Justice  of  the  Peace,  one  of  whom  alone  appealed  to  the  Circuit 
Court,  which  gaye  judgment  against  him  and  the  other  parties  to 
the  note,  from  which  one  of  them  appealed  to  this  Court. 
Hdi  a  void  judgment :  no  appeal  having  been  taken  by  the  appellant 
from  the  judgment  against  him  by  the  Magistrate,  to  the  Circnit 
Court,  he  had  no  status  in  that  Court,  and  has  none  here. 


FROM   LINCOLN. 


Appeal  from  the  Circuit  Court.  W.  P.  Hickbb- 
soN^  Judge. 

Carrigan  <&  George  and  Boyles  &  Burman  for 
Morrison. 

W.  B.  Martin  for   Cowan. 

Freeman,  J.,  delivered   the  opinion  of  the   Court. 

Cowan  sued  J.  P.  Morrison,  Thomas  J.  McGarvey 
and  Wm.  Price,  before  a  Justice  of  the  Peace,  on  a 
note  or  instrument  purporting  to  be  under  seal,  dated 
in  1870,  promising  to  pay  one  hundred  and  fifty  dol- 
lars. This  note  was  signed  by  Morrison,  then  by 
McGarvey,  and  last  by  Price,  with  the  addition  of  the 
word  security,  to  his  name.  Judgment  was  rendered 
on  the  note,  in  fiivor  of  plaintiff,  from  which  McGar- 
vey   alone    appealed    to    the    Circuit    Court.       In   that 


DECEMBER  TERM,  1874.  379 

Ck>waii  V.  Morrison. 

Court,  on  the  trial,  McGrarvey  proposed  to  prove,  and 
did  prove,  that  he  was  a  surety  also  on  the  note,  which 
the  bill  of  exceptions  states  was  objected  to  by  de- 
fendant  Price;  the  objection  overruled. 

Judgment  was  rendered,  by  inadvertence,  we  take  it, 
against  all  the  parties  to  the  note,  and  Price,  after  a 
motion  for  a  new  trial,  tendered  his  bill  of  exceptions, 
and   prayed  an   appeal   in   errror    to  this  Court. 

It  is  obvious  that  it  was  erroneous  to  render  judg- 
ment against  Price  in  the  Circuit  Court,  as  he  had  not 
appealed.  McGarvey  alone  had  appealed,  and  the  only 
case  to  be  tried  was  the  one  between  Cowan  and 
McCrarvey.  Price  had  no  right  to  except  to  the  action 
of  the  Court  in  that  trial,  and  as  to  whether  the 
Court  acted  properly  as  between  Cowan  and  McGarvey, 
in  admitting  the  proof  as  to  the  fact  of  suretyship, 
we  need  not  discuss.  Cowan  and  McGarvey  have 
both  acquiesced  in  the  proceeding,  and  Price  had  no 
right  to  interfere,  nor  can  he  ask  that  matter  to 
be  investigated  in  this  Court.  The  adjudication  of 
the .  Court  in  the  case  between  Cowan  and  McGarvey 
in  the  Circuit  Court,  could  not  affect  Price,  as  he  was 
no  party  to  it.  The  result  is,  that  there  is  no  case 
before  us,  as  between  McGarvey  and  Price,  but  that 
the  judgment  in  favor  of  Co  Wan  v.  Price  is  void, 
and  will  be  reversed  and  set  aside.  Cowan  paying  the 
costs   of  this    Court. 

This  will  finally  dispose  of  the  case,  as  there  is  no 
use  in  remanding  it  to  the  Circuit  Court,  no  such  case 
being   in   that  Court. 
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J.  C.  Vertrees  v.  Wm.  Hicks. 

GABNiBHMxavT.  OoM  tfi  judgmorU,  A  garnifihee  stated,  in  answer  to  a 
gamishmenty  that  he  owed  plaintiff's  debtor  $300,  but  was  informed 
a  bill  had  been  filed  to  compel  him  to  pay  this  sum  and  more,  on  a 
lien  on  property  sold  him  b^  said  debtor.  The  Justice  rendered 
judgment  against  him  for  the  amount.  Afterwards,  the  garnishee 
was  held  liable  for  $840  in  the  proceedings  under  the  bill.  An  in- 
junction granted  against  him  before  he  was  garnished  was  not  served 
until  some  days  after. 

Heidy  That  the  answer  of  the  garnishee  did  not  justify  the  rendition  of 
judgment  against  him. 


FROM  MACON. 


Appeal  from  the  Circuit  Court.  Sam.  M.  Fite, 
Judge. 

Wilson  &  Vertrees  C.  H.  Head  for  Vertrees. 

J.  J.  Turner  and  Geo.  E.  Seay  for  Hicks. 

Deaderick,    J.^    delivered    the    opinion    of   the    Court« 

Plaintiff  obtained  a  judgment  before  a  Justice  of  the 
Peace  of  Macon  County  against  defendant,  as  garnishee. 
Defendant  removed  the  cause  by  certiorari  to  the  Cir- 
cuit Court.  Upon  his  examination  in  Court  he  stated 
that  he  said  before  the  Justice  that  he  owed  plaintiflPs 
debtor,  Montgomery,  $300,  but  that  he  was  informed  a 
bill  was  filed  to  compel   him  to  pay  this  sum  and  more, 
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on  the  ground  of  a  lien  on  the  property  sold  him  by 
Montgomery^  and  that  the  magistrate  and  plaintiff  both 
assured  him  he  was  not  to  be  held  liable  if  the  lien 
should  be  maintained;  but  that  a  conditional  judgment 
only  should  be  entered  against  him.  The  magistrate, 
however,  rendered  an  unconditional  judgment.  No" 
statement  was  signed  by  the  garnishee  before  the 
Justice.  On  his  examination  in  Court  the  same  state- 
ment was  made  substantially,  and  it  further  appeared 
that  the  garnishee  was  held  liable  for  $840,  upon  the 
bill  in  Chancery,  on  which  a  fiat  for  injunction  was 
granted  against  him  two  days  before  he  was  garnished, 
but  not  served   until  some  days   after. 

Neither  before  the  magistrate  nor  the  Court  did 
Hicks  answer  in  such  manner  as  to  authorize  the  ren- 
dition of  a  judgment  against  him.  The  Circuit  Judge 
discharged  him  at  the  cost  of  plaintiff,  and  we  affirm 
his  judgment. 
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H.  J.   Brady  v.  J.  M.  White. 

1.  PSOMISBORY  NoTB.    BUmk  endonefmenL    Evidence  of  tUU  in  whom.    The 

poseesaion  of  a  note  endorsed  in  blank  is  evidence  of  title  in  the 
holder,  who,  if  he  be  an  endorser,  and  pay  the  note,  may  sue 
the  maker  thereof  without  erasing  his  endorsement,  or  filling  up 
the  blank. 

2.  Rbcjobd   of  Court.     Of  whcU  beU  evideTice,    The  record  is  the  beet 

evidence  of  Court  proceedings,  therefore,  where  the  deposition  of  a 
witness  detailing  them  without  producing  it  was  excluded, 

Heildy  Correct,  * 


FROM   WARREN, 


Appeal  from  the  Circuit  Court,  W.  P.  Hickerson, 
Judge. 

•  •  • . 

W.    E.   B.   Jones  for  Brady. 
Savage  &  Swafford  for  White. 
Nicholson,  C.  J.,   delivered  the   opinion   of  the   Court. 

Brady  executed  his  note  for  $384,  payable  to 
Lawrence  McCown.  The  note  was  endorsed  in  blank 
by  McCown  and  J.  W.  White,  to  the  First  National 
Bank,  etc.  White,  the  last  endorser,  paid  and  took 
up  the  note,  and  then  sued  Brady,  in  his  own  name, 
without  striking  out  his  name  as  endorser,  or  filling 
up   the   blank   endorsement. 

The    Court    charged    the    jury,    that    White    could 
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maintain  the  suit  in  his  own  name.  There  was  no 
error  in  this.  He  might  have  erased  his  own  name 
as  endorser  at  any  time«  after  having  paid  it,  and 
taken  it  up.  The  possession  of  the  note  was  evidence 
of  his  title,  and  it  was  not  material  that  he  sued  in 
his  own  name,  without  erasing  the  endorsement,  or 
filling   up   the   blank. 

Nor  was  there  any  error  in  excluding  those  por- 
tions of  Campbell's  deposition  which  detailed  proceed- 
ings in  Court,  without  producing  the  record,  which 
was  the  proper  evidence. 

The  judgment  is  supported  by  the  evidence,  and  is 
a£Srmed. 


W.  L.  Blankenship  v.  The  State. 

Bastardy  Pboceedinos.  Who  eompetenl  vntneta  in.  A  defendant  to  a 
bastardy  proceeding  is  a  competent  witness  in  the  case.  Whilst  the 
proceeding  is  criminal  in  some  respects,  in  others  it  is  civil. 

Case  cited :  Crawford  v.  The  State,  2  Yerg.,  60. 


FROM   VAN  BUREN. 


Appeal  from  the  Circuit  Court.      N.  M.  McConnel, 
Judge. 
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Savage  for  Blankenship. 
J.  B.  Heiseell  for  the  State. 
Nicholson,   C.  J.,  delivered  the   opinion  of  the  Court. 

The  judgment  in  this  case  must  be  reversed,  be- 
cause the  Judge  excluded  the  testimony  of  defendant 
Blankenship.  The  Statute  makes  his  affidavit  competent 
evidence,  and  we  think  it  was  intended  by  the  provi- 
sions of  the  Code  as  to  bastardy  proceedings,  that  the 
defendant  might  be  examined  as  a  witness.  While  the 
proceeding  ifi  m  some  respecte  criminal  in  its  character, 
as  held  in  Orawford  v.  The  State,  it  is,  also,  in  some 
of  its  characteristics,  civil;  and  under  the  law  which 
allows  parties  to  testify,  in  connection  with  the  provi- 
sion  which  makes  the  affidavit  of  the  defendant  com- 
petent evidence,  we  think  it  was  error  in  the  Court 
to   exclude   his  testimony. 

For  this  error  the  judgment   is   reversed. 
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J.  W.  Wright,  Adni'r.  v.  Alexander  B.  Morgan. 

Mortgage.  Fraud.  Utmry.  A  executed  his  note  for  $600,  and  appended 
a  paper  as  a  part  thereof,  by  which  he  "  obligates  his  farm,  bounded, 
etc.,"  for  its  payment.  The  note  included  usury,  not  apparent  upon 
its  face,  and  the  paper  attached  was  procured  by  fraud. 

Ilddy  admitting  its  validity  in  form  as  a  mortgage,  it  was  void  for  this 
reason,  but  the  holder,  to  whom  it  was  assigned  after  maturity,  was 
entitle<l  to  recover  the  amount   actually  received  with  lawful  interest. 


FROM  OVERTON. 

Appeal  from  the  Chancery  Court.  W.  W.  Good- 
pasture, Chancellor. 

J.  D.  Goodpasture,  J.  H.  Windi.e  and  A.  H.  Lusk 
for   complainant. 

R.  S.  WiNDLE,  Gardenhire  and  Barnes,  for  de- 
fendant. 

Deaderick,  J.,  delivered   the   opinion  of   the   Court. 

Overstreet  held  a  note  of  J600  on  Morgan,  and  as- 
signed it  after  it  fell  due  to  Wyatt,  intestate  of  com- 
plainant. Wyatt  filed  his  bill  in  the  Chancery  Court 
of  Overton  County,  claiming  that  the  note  was  due, 
and  unpaid,  and  that  he  held  a  mortgage  on  defend- 
ant's land  for  its  security.  Appended  to,  and  as  part 
of  the  not«,  is  the  condition,  that  if  Morgan  "fails  to 
pay  the   above   note,"    he   "  obligates   his   farm,    bounded 
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by  B.  L.  Dougherty's  land  on  the  south  side,  B.  An- 
derson's on  the  east,  H.  W.  Smith's  on  the  north,  and 
Obeds  river  on  the  west.  Even  if  the  paper  were 
valid  in  form  as  a  mortgage,  it  was  obtained  by  fraud, 
and   would,  upon   this   ground,   be   void. 

The  note  sued  on  contained  usurious  interest,  which 
Overstreet  had  charged  defendant  upon  a  loan  of  $300, 
made  September  5,  1860.  The  Chancellor  allowed 
the  complainant  $300,  the  amount  originally  loaned, 
and  lawful  interest  thereon,  which  we  think  was  cor- 
rect;  but  he  also  declared  that  the  note,  with  its 
conditions,  constituted  a  valid  mortgage  on  defendant's 
land,  and   in   this  we   are   of  opinion   he  erred. 

In  this  respect,  therefore,  the  Chancellor's  decree 
will  be  reversed  and  a  decree  entered  here  for  com- 
plainant against  defendant,  for  the  $300  and  interest 
at  six  per  cent  thereon  from  September  5,  1860,  and 
complainant  will  pay  all  the  costs  of  this  Court  and 
of   the   Chancery   Court. 
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W.  J.  Clipt  v.  G.  W.  Martin,  et  ah. 

EquiTABLB  Scr-onr.  Where  a  bill  all^ped  the  non-residenoe  and  inaol- 
yencj  of  a  defendant,  and  sought  to  have  so  much  of  a  judgment  in 
his  favor  against  complainant  applied  to  the  satisfaction  of  a  judg- 
ment held  by  complainant  against  defendant, 

Hdi,  A  proper  case  for  an  equitable  Bet-o£f. 


FROM  WARREN. 


A.ppeal  from  the  Chancery  Court.  A.  S.  Mar^, 
Chanoellor. 

W.  E.  B.  Jones  for  Clift. 

Savage  &  Swafford  for  Martin. 

Freeman,  J.,   delivered  the  opinion  of  the  Conrt. 

Martin  sued  Clift  before  a  Justice,  and  recovered 
judgment  for  $139  02.  Clift  neglected  to  appeal  or 
seek  a  new  trial  by  oerUorarij  until  too  late  to  get  the 
benefit  of  these  remedies.  Ultimately,  an  execution  was 
issued  on  this  judgment,  levied  on  the  property  of 
Clift,  when  a  delivery  bond  was  given,  with  T.  B. 
Murray  as  security,   and  the  same  forfeited. 

Clift  then  filed  this  bill,  asking  an  injunction  against 
the  judgments,  and  setting  up  defences  to  the  merits 
of  a  part  of  it.  He,  however,  failed  to  show  any 
reason  for  his  fidlure  to  make  his  defence  at  law,  such 
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as  would  aathorize  a  Court  of  Chancery  to  take  juris- 
diction to  re-try  the  case.  This  portion  of  the  bill 
was  demurred  to,  and  the  demurrer  properly  sustained. 
The  bill^  however/  in  addition  to  the  above,  charged 
that  Martin  was  a  non-resident  and  insolvent,  having 
no  property  in  this  State^  and  that  Clifb  was  owner 
of  a  judgment  rendered  in  favor  of  one  Thompson 
agaiust  said  Martin  for  about  one  hundred  dollars  and 
costs.  He  prayed  an  attachment  to  be  levied  on  the 
judgment  obtained  by  Martin  against  him  and  Murray, 
for  an  injunction  against  further  proceeding  on  the  exe- 
cution,  and  broadly   for  general   relief,   etc. 

This  bill  was  taken  for  confessed,  and  the  case  thus 
heard.  The  Chancellor,  we  think,  very  properly  ap- 
plied so  much  of  the  judgment  of  Martin  against 
Clift  as  was  necessary  to  the  satis&ction  of  Clift's 
judgment  for  $100,  it  being  the  one  referred  to  as  ob- 
tained by  Thompson.  This  was  a  proper  case  for  an 
equitable  set-off,  and  may  well  be  sustained  on  that 
ground.  It  was  also  proper  to  render  a  decree  for 
balance  on  the  judgment  in  favor  of  Martin  against 
Clift,   and  Jones,  his  security  on  the    injunetion   bond. 

The  decree  will  be  affirmed,  with  costs  of  this 
Court  to  be  paid  by  appellant. 
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Evans  &  Co.  v.  Holt  &  Habt. 

PRAGncB.  JuriadieUon  of  Ctumcery  Cowri  to  vaaaU  taingfaxHon  cf  jvd^fmiemL 
A  Court  of  Chancery  has  jurisdiction  to  set  aside  satisfaction  of  • 
judgments  where  the  property  has  been  lost  by  paramount  title  or 
prior  lien  enforced  against  it.  Thus,  where  judgment  creditors  re- 
deemed land  sold  under  execution  as  the  property  of  their  debtors, 
and  in  doing  so  satisfied  their  judgment  against  them,  and  the  land 
was  afterwards  sold  to  enforce  a  prior  lien  upon  it,  created  by  attach- 
ment in  favor  of  other  creditors  of  the  defendants, 

Hddf  That  complainants  were  entitled  to  have  the  order  of  satisfaction 
vacated  and  set  aside,  and  their  judgment  restored  to  full  force. 

Case  cited :  Swaggerty  «.  Smith,  1  Heisk.,  403. 

Code  cited :  §2990. 


FROM  BEDFORD. 


No  record  can    be   foand. 
NiCHOUSON,  C.  J.,  delivered   the   opinion  of  the    Court. 

Evans  &  Co.,  being  judgment  creditors  of  B.  D. 
Holt  and  Stephen  Hart,  redeemed  a  tract  of  land  sold 
2A  the  property  of  Holt,  and  bought  by  James  Keep, 
they  also  advanced  the  amount  of  their  judgment  on 
the  land,   and  the  same  was  thereby  satisfied. 

But  prior  to  the  purchase  of  the  land  by  Keep 
under  execution  sale,  P.  R.  Bunnels  had  filed  his  at- 
tachment bill  against  Holt  and  others,  and  had  his 
attachment  levied  on  the  same  land  purchased  by  Reep. 
Runnels  finally  succeeded   in  his  suit  against  Holt,  and 
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the  land    was  sold    to  satisfy  the  lien    created    by  the 
attachment  of  Runnels. 

Evans  &  Co.  now  file  their  bill^  and  ask  the  Coort, 
upon  these  &cts,  to  vacate  and  set  aside  the  order 
satisfying  their  judgment  against  Holt  and  Hart,  hj 
reason  of  their  redemption  from  Reep,  and  that  their 
judgment  may  be   restored   to  full   force. 

The  prayer  of  complainants  is  resisted  by  defendants 
on  two  grounds:  First,  they  deny  the  jurisdiction  of 
the  Court  of  Chancery  to  set  aside  the  satis&ction  of 
the  judgment  upon  the  facts  stated.  And  second,  they 
insist  that  the  judgment  was  fully  paid  off  and  satisfied 
by  the  proceeds  of  notes  and  other  claims  placed  in 
the  hands  of  Evans  &  Co.,   as  collateral  security. 

The  &cts  in  the  present  case,  so  &r  as  the  first 
question  is  concerned,  are  the  same  as  in  the  case  of 
Swaggerty  v.  Smith,  1  Heisk.,  403 ;  but  that  was  a 
proceeding  under  §2990  of  the  Code,  by  9oire  facias, 
to  set  aside  the  satisfitction.  The  Court  held  that  it 
was  not  competent  in  that  proceeding  to  make  the 
remedy  available,  ''unless  it  has  been  ascertained  in 
another  proceeding,  instituted  by  or  against  the  plain- 
tiff, by  a  competent  tribunal,  that  the  creditor  got  nothing 
by  the  sale,  on  account  of  the  failure  of  the  title  of 
the  debtor  to  the  property  sold.''  We  cannot  under- 
take, in  this  case,  said  the  Court,  ''to  determine 
whether  there  are  prior  liens,  or  attachments,  or  exe- 
cutions subsisting  upon  said  lands,  which  would  defeat 
the  plaintiffs  title  acquired  by  his  purchase."  The 
Court,   however,  added  that   "the   plaintiff  is  not  with- 
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out  bin  remedy/'  The  remedy  alluded  to  was  in 
equity^  which  was  afterwards  resorted  to^  and  the  satis- 
faction of  the  judgment  set  aside^  because  the  plaintiff 
got  nothing  in  consequence  of  the  land  having  been 
taken   under  the  prior  lien    of  an   attachment. 

That  case  has  been  so  repeatedly  followed  in  un- 
reported caseSy  that  it  is  now  settled  that  the  Chancery 
Court  has  jurisdiction  in  such  cases  to  afford  relief  by 
setting  aside  satis&ction  of  judgments  where  the  prop- 
erty has  been  lost  by  paramount  title  enforced,  or  by 
prior   lien  enforced. 

The  decree  of  the  Chancellor  on  this  point  was 
erroneous,  and  will  be  reversed;  but  the  cause  will  be 
remanded,  that  an  account  may  be  taken  to  ascertain 
whether  the  complainants  used  proper  diligence  in  the 
collection  of  the  collaterals  placed  in  their  hands,  and 
whether  the  judgment  of  complainants  has  been  paid 
and  satisfied  in  whole  or  in  part. 

The  costs  of  this  Court  will  be  paid  by  defendants. 
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Rachael  Buck  v.  Lafayette  Buck,  et  ab. 

1.  PREBUMFTIOK  OF  Law.     To  whoU  property  subject  of  an  agrean/oA  reihtes. 

The  widow  and  heirs  of  an  intestate,  if  otherwise  competent  to  con- 
tract, may  agree,  in  writing,  to  divide  his  personal  estate  among 
themselyes,  and  without  evidence,  other  than  the  written  agreement, 
the  presumption  would  he  that  it  applied  to  the  whole  estate. 

2.  Pbagtice.    Jury  reeaUedforfiirther  inttruetione.    After  failure  of  a  jurj 

to  agree,  at  the  instance  of  defendant,  they  were  recalled,  and  further 
instructed  hj  the  Judge.  No  exception  being  taken  to  the  additional 
charge, 

Mddf  Not  ground  for  reversal. 


FROM  PUTNAM. 


Appeal  from  the  Circuit  Court.  Samuel  M.  Ftte, 
Judge. 

Denton   for  Rachel   Buck. 
E.  L.  Gardenhire   for   Lafayette  Buck. 
Deaderick^  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  for  corn  claimed  by 
plaintiff;  the  widow  of  Isaac  Buck.  Judgment  was 
rendered  against  plaintiff,   and  she  has  appealed. 

A  few  days  after  Isaac  Buck's  death,  the  widow 
and  the  children  of  said  Isaac  met,  and  to  avoid  the 
expenses  of   administration,   agreed   to    divide    his    per- 
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sonal  property  amongst  themselves,  and  accordingly 
entered  into  a  written  agreement,  dated  September  9,  1873, 
which  specifies  the  articles  set  apart  to  said  widow. 
At  that  time  there  was  a  growing  crop  of  com  on 
the  land,  of  which  it  is  assumed  hj  plaintiff  she  was 
entitled  to  a  part,  and  none  of  which  was  received  by 
her«  The  written  agreement  purports  to  make  a  dis- 
tribution of  all  the  efiects  and  property  amongst  the 
children  in  equal  parts,  after  taking  out  certain  specified 
property  allotted  to  the  widow,  and  the  Court  instructed 
the  jury,  that  if  the  parties  undertook  to  make  an 
agreement  and  division  of  the  estate,  and  there  is  no 
other  evidence  than  the  written  agreement  itself,  the 
presumption  would  be  they  intended  to  divide  the  whole 
estate,  and  if  the  parties  were  all  of  full  age,  and 
capable  of  contracting,  they  would  be  bound  by  their 
agreement,  if  it  was  not  procured  by  fraud  and  oppres* 
sion. 

There   was   no   error   in   this   instruction. 

Plaintiff  offered  the  affidavits  of  jurors  and  Eklward 
Buck,  the  former  to  prove  that  they  were  recalled  by 
the  Judge,  after  they  had  fitiled  to  agree,  and  further 
instructed  at  the  instance  of  defendant's  counsel,  and 
that  in  consequence  of  these  instructions,  they  agreed 
upon   their   verdict   in   favor   of  defendants. 

It  is  not  pretended  that  the  instructions  given  at 
the  request  of  defendant'ls  counsel  were  erroneous,  and 
there  was  no  error  in  the  act  of  recalling  the  jury, 
and  giving  further  and  fuller  instructions.  The  Judge, 
no  doubt,   thought   it   was  proper   to    give  the   instruc- 
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tions^    and    we    cannot    say    that    his    action    was    not 
proper. 

Edward  Buck  swears  that  the  growing  com  was  not  ^ 
taken  into  consideration  in  the  division  of  the  property, 
and  plaintiff  makes  affidavit  that  she  did  not  know  she 
could  prove  that  &ct  by  him  until  after  the  trial. 
If  the  &ct  were  true,  plaintiff  knew  it,  and  she  also, 
necessarilly,  knew  that  Ed¥rard  Buck  knew  it,  as  he 
and  she  were  parties  to  the  agreement,  and  were  both 
present  at  the   division  of  the   property. 

Yet  she  was  not  herself  examined,  nor  did  she 
attempt  to  prove  the  &ct  by  any  of  the  several  wit- 
nesses who  were  present  at  the  division,  and  who  must 
have  known  the  &ct  if  it  was  known   to   any   one. 

The  Circuit  Judge  reAised  a  new  trial,  and  in  this 
we  think  there  was  no  error,  and  affirm  the  judg^ 
ment, 
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W.  L.  Geacy  v.  H.  L.  Potts  and  H.  L.  Pottb  v.  W. 

L.  Gracy. 

1.  PiUKCiFAii  Aim  Agent.    Batifieati4m.    EeUnpipd.    Where  A  assumed, 

without  authority,  to  loan  the  money  of  B  in  his  possession,  taking 
a  note  therefor,  a  suit  *  brought  by  B  to  enforce  the  obligation  ib  a 
ratification  of  the  act,  and  estops  him  from  denying  the  authority  of 
the  agent  to  make  the  contract  in  his  behalf. 

2.  Tender,    ^ed  of.     When  rrfuaed.    A  tender  of  money  in  payment  of 

a  debt  due,  does  not  discharge  the  debtor  from  liability  thereon  where 
the  creditor  refuses  to  receive  it.  Its  only  effect  is  to  relieve  the 
debtor  from  the  payment  of  interest  subsequently  accruing,  and  costs 
incurred  in  the  collection  of  the  debt. 


FROM  WHITE. 


Appeal  from  the  Ghauceiy  Court.  W.  G.  Crowley, 
Chancellor. 

W.  M.  Simpson  for  Gracy. 

£.  L.  Gardenhire  and  H.  C.  Snodorass  for  Potts. 

Deaderice^    J.,   delivered  the  opinion   of  the  Court. 

The  complainant  Gracy  brought  suit  at  law  against 
Potts  and  his  surety  Scott,  on  a  note  for  $2,400,  exe- 
cuted  September   26,  1862. 

The  note  was  payable,  'Mn  currency,''  one  day  after 
date,  and  was  given  for  $2,100  in  Confederate  money, 
and  $300   in   State   bank   notes. 
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Althougli  the  note  was  payable  one  day  after  date, 
it  was  agreed  and  understood  that  the  money  was  to 
be  paid  after  Potts'  return  from  Virginia.  Accord- 
ingly, upon  his .  return,  he  tendered  $2,100  in  Confede- 
rate notes  and  interest,  and  $300  in  State  bank  notes 
and  interest,  to  Gracy,  who  reftised  to  receive  it,  upon 
the  ground  that  he  was  in  the  army,  and  did  not  need 
it.  No  objection  was  made  to  the  kind  of  money 
tendered,  nor  to  the  time  of  the  tender.  Such  we  re- 
gard as  the  facts  established  by  the  weight  of  the 
evidence,  although  there  is  some  conflict  in  the  testi- 
mony  on  these  points. 

In  1865,  the  suit  at  law  was  begun  upon  the  note, 
which  was  taken  by  the  &ther-in-law  of  Gracy  in  his 
absence,  the  fiither-in-law  assuming  to  act  for  Gracy  in 
loaning  his  money,  and  taking  the  note  of  Potts  and 
Scott  for  it. 

Gracy's  bill  alleges  that  his  father-in-law  had  no 
right  to  make  the  loan  or  take  the  note,  but  he,  Gracy, 
having  brought  suit  upon  the  note,  we  think  this 
amounts  to  a  ratification  of  the  act,  and  as  he  is  seek- 
ing to  enforce  the  obligation,  he  is  estopped  to  deny 
the  authority  of  his  agent  to  make  the  contract  in  his 
behalf. 

The  question  chiefly  discussed  is,  the  effect  of  the 
alleged   tender. 

Assuming  that  no  objection  was  made  to  the  time 
at  which  it  was  made,  or  that  it  might  have  been 
effectively  made  on  the  15th  November,  1862,  in  the 
currency    offered,     we    are    of    opinion    its    only    eflect 
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would  be  to  diackaxge  the  debtor  from  liability  for 
interest  and  costs  of  any  suit  subsequently  instituted. 
It  would  not  discharge  the  debtor  from  liability  for 
the  debt. 

The  Chancellor  so  held^  and  we  affirm  his  decree. 
Both  parties  haying  appealed  from  the  decree,  the  costs 
of  this  Court  will  be  equally  divided  between  them, 
and  the .  cause  will  be  remanded  for  the  taking  of  the 
account  oidered  by  the  Chancellor,  and  for  further 
IHX)ceeding8. 


HeNNIKEN  &   PaLMORE  v.   BbOWK  &   GkX)DWIN. 

1.  Award.    The  Court  decline  to  disturb  the  verdict  of  a  jury,  enforcing 

an  awardy  the  terms  of  which  had  been  accepted  bj  the  parties  to  the 
suit  before  action  brought. 

2,  Sahb.    JShbmmon,    By  the  terms  of  the  submission  the  parties  agreed 

**  to  abide  hj  any  award  made  by  their  mutual  friends    ..... 
in  the  arbitration  of  an  unsettled  account  between  them." 

Hddy  Sufficiently  broad  to  cover  all  matters  of  difference  between  them 
growing  out  of  the  account. 


FROM  DAVIDSON. 


Appeal    from    the    Law    Court.      Jo.    C.    Guii^d, 
Judge. 
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NEiii  8.  Bbown  for  complainants. 
Ed.  Baxter  for  defendants. 

Freeman,  J.,  delivered  the  opinion    of   the    Court. 

This  action  is  brought  on  an  award,  with  a  count 
for  balance  due  on  an  account .  stated  for  $1,122  49. 
The  &cts  necessary  to  be  stated  are,  that  in  February, 
perhaps,  1869,  Palmore,  of  the  firm  of  Henniken  A 
Palmore,  commission  merchants  of  New  York,  being  in 
the  city  of  Nashville,  and  desiring  to  secure  the  in- 
fluence of  defendants  in  establishing  a  trade  in  this 
State,  proposed  to  advance  the  money  to  pay  for  cotton 
which  might  be  purchased  by  defendants,  said  cotton 
to  be  shipped  to  the  house  of  plaintiffi,  in  New  York. 
Palmore  made  liberal  offers  to  hold  the  cotton  until 
it  made  a  profit,  or  the  season  closed,  and  gave  such 
assurances  to  defendants  pf  the  prospect  of  profits  as 
induced  them  to  engage  in  the  business.  Ninety-eight 
bales  of  cotton  were  purchased,  paid  for  by  drafts  on 
the  New  York  firm,  which  were  met,  and  the  cotton 
held  until  the  11th  of  June,  1869,  when  it  was  sold, 
after  notice  to  the  parties  that  it  could  not  be  held 
longer.  An  account  of  sales  was  duly  rendered,  to- 
gether with  an  account  current,  showing  charges,  com- 
missions, etc.,  from  which  an  indebtedness  of  $1,682  49 
appeared  against  defendants.  Palmore  came  to  Nash- 
ville aft^er  this,  defendants  having  complained  and  de- 
murred to  the  amount  of  the  charges  and  commissions 
in  the  account  rendered,  when  the  matters  of  difference 
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between  the  parties  were  agreed  to  be  submitted^  on 
3d  of  August,  1869,  to  mutual  friends  for  settlement. 
By  the  terms  of  this  agreement,  the  parties  bound 
themselves  to  ''abide  by  any  award  made  by  their 
mutual  fi*iends,  McAllister  &  Cheney,  ''in  the  arbitra- 
tion of  an  unsettled  account  between  them/'  This 
agreement  was  signed  by  Palmore,  in  the  name  of  the 
firm,  the  ftct  being  stated,  they  were  "in  liquidation,'' 
and  by  defendants.  The  arbitrators,  after  hearing  the 
parties,  and  such  testimony  as  they  chose  to  submit, 
drew  up  an  award,  by  which  they  deducted  $560  20 
from  the  amount  of  the  account  of  plaintiffir,  on  ac- 
count of  overcharges.  This  award  was  presented  to 
the  parties,  and  accepted  by  them,  in  the  following 
terms:  "We  hereby  accept  the  award  rendered  by 
Messrs.  Cheney,  McAlister,  and  Sample,  the  latter 
having  been  called  in  during  the  trial,  in  the  account 
of  Henniken  &  Palmore  against  Goodwin  &  Brown, 
wherein  the  said  Henniken  &  Palmore  are  to  deduct 
from  their  account  of  $1,682  69  the  sum  of  $560  50. 
Failing  to  pay  or  secure  this  sum,  this  suit  was  brought, 
and  judgment  rendered  for  pkintifis. 

Several  supposed   errors  are  urged   for   reversal. 

First,  it  is  said,  the  question  of  damages,  sustained 
by  the  defendants  by  reason  of  alleged  failure  to  sell 
or  hold  the  cotton  according  to  contract  or  instructions, 
was  not  gone  into  by  the  arbitrators,  no  evidence  being 
submitted   on   this  question. 

We  do   not  deem  this  well   taken,  as  the  submission 
is  broad   enough   to   cover  all   matters  of  difference   be- 
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tween  the  parties  growing  oat  of  the  aocount,  and  the 
written  acceptance  of  the  result  shows  clearlj  that  the 
parties  considered  the  award  as  a  final  settlement  be- 
tween them^  accepted  it  as  such^  and  thereby  fidrly 
waived  all  contest  as  to  the  balance  found,  after  the 
deduction  of  the  1(560  60,  and  recognized  it  as  the 
amount  due.  In  &ct,  all  the  proof  shows  satis&ctorily 
that  this  was  the  accepted  state  of  the  case,  until  this 
suit  was  brought.  This  balance  found  due,  under 
these  &ct8,  would  well  support  the  finding  of  the  jury 
on  the  count  for  an  account  stated,  and  an  indebted- 
ness acknowledged  to  be  due.  The  acceptance  of  this 
result  was  made  with  a  full  knowledge  of  all  the  fibcts 
of  the  case,  and,  we  think,  so  &r  *  bound  the  parties 
as  that  the  verdict  of  the  jury  could  not  be  disturbed 
in  this  aspect  of  the  case.  In  ftct,  from  the  whole 
record,  the  verdict  but  reaches  the  justice  and  right 
of  the  case. 

In  this  view,  we-  need  not  discuss  the  question  made 
as  to  the  power  of  a  partner  after  dissolution  to  sub- 
mit such  a  case  as  this  to  arbitration. 

The  finding  of  the  jury  is  well  sustained  on  the 
other  ground  stated,  and  being  a  satis&ctory  disposition 
of  the  cai3e,   it  will   be  affirmed. 
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H.  8.  French,  el  ab.  v.  F.  A.  Ibwin,  d  cUb. 

1.  CBBXivnBD  Chbok.    Bank  ehcek.    Effeet  c/  eertifiocaion.    Where  an  em* 

ployee  of  a  bank  is  authorized  to  certify  a  check,  his  certification 
binda  the  bank  for  its  payment  without  regard  to  the  state  of  the 
drawer's  accoont 

2.  Samb.    Same,    Where  the  drawee  or  holder  of  a  check  procures  its 

certification,  it  is,  thenceforward,  held  at  his  risk,  and  the  drawer  is 
discharged  from  liability  thereon,  as  well  as  on  the  original  oonsid* 
eration  for  which  it  was  giv^n. 

Anthorites  cited :  Goole  v.  State  N.  Bank  of  Boston,  11  Vol.  A.  R,  679; 
SameVoL  708;  Farmers  and  Mechanics  Bank  «.  Butchers  and  Dro- 
vers Bank,  16  N.  Y.,  125. 


FBOM    DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cabt, 
Judge. 

Demoss  and  Malone  for  Irwin. 

Baxteb  Smith  and  Neil  8.  Bbown  for  French. 

Freeman^  J.^  delivered    the  opinion  of  the  Court. 

On  the  13th  of  February^  1862,  Irwin  &  McCaw 
drew  their  checks  on  the  Bank  of  Tennessee,  at  Nash- 
ville, for  (1,600,  which  were  delivered  to  plaintiffi  in 
payment  for  a  lot  of  sugar  purchased  about  that  time. 
Within  a  few  days   after,  perhaps  on  the  17th  or  18th, 

the  checks   were  presented  to  the  bank,   and  the  word 
26— VOL.  4. 


^ 
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" good"  signed  by  A.  Cunningham^  clerk,  written  across 
the  face  of  them.  About  this  time  the  bank  was  re- 
moved South,  on  the  approach  of  the  Federal  army, 
and  was  not  brought  back  until  about  May,  1860. 
The  checks  were  again  presented  in  1866,  payment  re- 
fused, the  bank  then  being  insolvent,  and  having  ceased 
entirely  to  do   a  regular  business. 

It  is  shown  by  the  cashier  of  the  bank,  that  the 
clerk,  Cunningham,  was  authorized  to  certify  the  checks, 
and  to  bind  the  bank  by  so  doing.  These  &cts  raise 
the  question  as  to  what  was  the  effect  of  thus  certi- 
fying the  check   by  the   bank. 

The  rule  of  law  is  thus  laid  down  by  the  Court 
of  Appeals  of  New  York :  "  The  certification  of  a  check, 
if  written  out,  would  contain  a  statement  that  the 
drawer  had  funds  sufficient  to  meet  it  in  the  bank, 
applicable  to  its  payment,  and  an  agreement  on  behalf 
of  the  bank,  that  those  ftmds  should  be  retained  and 
paid  upon  the  check  whenever  it  may  be  presented;'' 
Coole  v.  State  N.  Bank  of  Boston,  11  Vol.  A-  K.,  679. 
And  whether  a  check  when  presented,  is  paid  by  the 
officer  of  the  bank  in  money,  or  he  gives  the  holder 
a  certificate  of  deposit  or  draft,  or  a  certificate  that 
he  will  retain  sufficient  of  the  money  standing  to  the 
drawer's  credit,  the  officer  is  acting  within  the  line  of 
his  duty,  and  the  bank  bound.  In  another  case,  52 
New  York,  350,  11  Vol.  A.  R.,  708,  the  same  Court 
say,  '^  the  theory  of  the  law  is,  that,  where  a  check  is 
certified  to  be  good  by  a  bank,  the  amount  thereof  is 
then   charged   to    the    account    of  the    bank    certificate 
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aocoant.  Every  well  regulated  bank  adopts  this  prac- 
tice to  protect  itself  If  the  bank  fail  to  do  this, 
however,  it  might  involve  itself  in  peril  by  failure  of 
its  customers,  whose  checks  were  certified  without  any 
account  of  their  number  or  amount,  but  it  would  still 
be  liable  to  pay  its  certified  checks,  whether  it  had 
funds  or  not.  See  Farmers  and  Mechanics  Bank  v. 
Bvichers  and  Drovers  Bank,  16,   New  York,  125. 

When  the  holder  of  the  check  presents  it,  it  is 
his  own  fault  if  he  fails  to  receive  the  money.  If 
he  takes  the  certificate  of  the  bank,  that  the  check 
is  ^^good/'  instead  of  the  money,  it  is  bis  own  con- 
tract, for  which  the  drawer  is  in  no  wise  responsible, 
and  the  holder  must  take  all  the  risk  and  responsi- 
bility of  his  own  act.  If  he  is  unwilling  to  take 
certified  check  instead  of  the  money,  it  is  easy  for 
him  to  refuse  to  do  so,  and  go  on  the  drawer  for 
his  money.  We  think,  both  on  principle  and  all 
modern  authority,  the  Court  below  charged  correctly, 
that  plaintifi^,  by  having  the  checks  certified,  thereby 
made  them  their  own,  and  held  them  at  their  own 
risk,  and  could  not,  after  this,  recover,  either  on  the 
check  or  original  consideration. 

Other  minor  questions  have  been  stated  in  argu- 
ment, but  this  is  conclusive  of  the  case,  and  we  need 
not  notice  them. 

Let  the  judgment  be  affirmed. 
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J.  C.  Hubbard^  AdmV.  v.  Hugh  Ewing,  Adm'r. 

1.  Ghanoisby  jUBiBDicmoN.    To  ei^oin  judgment  at  Um.    An  administra- 

tor filed  a  bill  to  enjoin  a  judgment  at  law,  allying  that  it  was  ob- 
tained against  him  upon  a  note  to  which  his  intestate^s  name  had 
been  signed  without  his  authority,  and  that  he  did  not  make  defence 
to  the  action  at  law,  because  of  his  ignorance  of  the  fact. 

BJeH  not  a  sufficient  ground  for  Chancery  interference. 

2.  Sttbetibb  on  ADMnnsTBATiON  Bond.     When  not  UaJNe  on.    The  suretleB 

on  an  administration  bond  cannot  be  made  liable  to  a  ward  whose 
guardian  had  accepted  the  note  of  their  principals,  in  payment  and 
satisfaction  of  the  distributive  share  of  their  intestate's  estate  going  to 
the  ward. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  E. .  H.  East, 
Chancellor. 

J.  J.  Turner  for  Hubbard. 

M.  M.  Brien  for   Smith. 

NiCHOUiONy  C.  J.,  delivered  the   opinion   of   the  Court. 

In  1850,  Josiah  Smith  and  Bernice  Bender  admin- 
istered on  the  estate  of  Pleasant  Smith,  and  gave  bond 
in  (40,000,  with  sureties.  In  October,  1858,  they  ex- 
ecuted their  note  for  $2,066  56,  to  Jos.  L.  Ewing,  as 
guardian"  of  P.  A.  Smith  and   W.  C.  Smith,   minors  of 
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Pleasant  Smith,  deceased,  as  the  distributive  share  going 
to  them.  W.  C.  Smith  afterwards  assigned  her  in- 
terest in   the  note  to    P.  A.  Smith. 

This  note  was  sued  on  in  1867,  by  Hugh  Ewing, 
administrator  of  Jos.  L.  Ewing,  for  the  use  of  P.  A. 
Smith,  and  judgment  entered  on  the  13th  of  February, 
1869,  for  $3,301  64. 

In  February,  1870,  J.  C.  Hubbard,  as  administrator 
of  Bernice  Bender,  who  died  in  1866,  filed  his  bill 
enjoining  the  judgment  on  the  note,  alleging  that  it 
had  been  signed  by  Josiah  Smith,  without  authority 
from  his  co-administrator,  Bernice  Bender,  and,  as  a 
reason  for  not  defending  at  law,  that  he  was  ignorant 
of  the  fact. 

The  bill  was  demurred  to  for  want  of  equity,  but 
overruled,  with   leave  to   rely   on  it  at  the  hearing. 

P.  A.  Smith  then  answered,  and  filed  his  cross-bill 
insisting  on  the  validity  of  the  judgment,  and  making 
the  sureties  of  the  administrators  of  Pleasant  Smith, 
defendants. 

The  cross-bill  was  demurred  to  for  various  reasons, 
but  the  demurrer  was  overruled. 

On  the  hearing,  the  Chancellor  dismissed  the  origi- 
nal bill  for  want  of  equity,  and  gave  judgment  on  the 
injunction  bond;  he  gave  relief  on  the  cross-bill  by 
rendering  a  decree  against  the  sureties  for  the  amount 
of  the  judgment  at  law,  and  ordered  execution  for  the 
amount  against  all  the  parties. 

It  is  clear  that  no  sufficient  reason  is  given  in  the 
original  bill  for  the  &ilure  of  Hubbard    to  make  de- 
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fence  to  the  suit  at  law  on  the  note,  and  it  is  equally 
clear  upon  the  proof,  that  the  defence  now  relied  on, 
could  not  have  been  successfully  made.  Although  the 
name  of  Bender  was  signed  to  the  note  by  his  co- 
administrator, Smith,  the  proof  makes  it  manifest  that 
it  was  done  with  Bender's  consent;  at  least,  that  he 
afterwards  ratified  the  act  and  recognized  the  note  as 
binding. 

We  are,  therefore,  of  opinion,  that  there  was  no 
error  in  the  decree  dismissing  the  original  bill,  and 
giving  judgment  against  the  complainant  and  his  surety 
in   the   injunction   bond. 

The  main  purpose  of  the  cross-bill  was  to  bring 
the  sureties  on  the  administration  bond,  to  make  them 
responsible  for  the  amount  of  the  judgment  against 
the  administrators.  We  think  it  satis&ctorily  appears 
from  the  pleadings  and  the  proof,  that  the  note  for 
$2,006  was  executed  by  Smith  and  Bender,  and  re- 
ceived by  Ewing  as  guardian,  in  payment  and  satis- 
&ction  of  the  amount  in  their  hands  as  administrators, 
and  that  this  was  a  discharge  of  the  sureties  on  the 
administration  bond.  It  was,  in  legal  effect,  a  lending 
of  that  amount  of  the  funds  of  his  wards  by  the 
guardian  to  Smith  and  Bender,  for  which  they  were 
personally  liable. 

It  follows  that  the  Chancellor  erred  in  rendering 
judgment  against  the  sureties  on  the  administration  bond 
on  the  cross-bill,  but  that  the  cross-bill  ought  to  have 
been  dismissed.  This  part  of  the  decree  will  be  re- 
versed, with  costs  against  the  complainant  in  the  original 
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bill,  and  the  decree  dismissing  the  original  bill  will 
be  affirmed  with  costs,  against  Hubbard  as  to  that 
bill. 


Louisville  &  Nashville  R.  R.  Co.  v.  T.  S.  Blaib,  d  als. 

AoBNCT.  LiabilUy  <f  ageid  Jot  ads  of  wlhagenL  When  does  noi  eastat 
Where  anthoritj  to  employ  sab-agents  to  transact  the  business  of  an 
agency  is  shown  to  exist,  either  expressly  or  by  implication,  a  privity 
is  created  between  the  primdpal  and  the  sub-agents  so  appointed,  which 
makes  them  directly  liable  to  the  principal  for  n^ligence  or  miscon- 
duct, and  the  agent,  unless  he,  with  a  knowledge  of  their  incompetency 
or  dishonesty  had  fraudulently  procured  their  appointment,  or  was  im- 
plicated in  their  improper  acts,  would  not,  himself,  be  responsible  for 
their  commission. 

Authority  cited :  Story  on  Agency,  H201,  217a. 


FROM   DAVIDSON. 


Appeal  from  the   Chancery   Court.       W.  F.  Coopeb, 
Chancellor. 

Stubblefield  for   Blair. 

Ed.  Baxter  for  the  Company. 

NicHOUSON,  C.  J.,   delivered  the  opinion  of  the  Court. 

Complainants    seek    to    hold    T.   S.    Blair    and    his 
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snreties  responsible  for  defalcations  occurring  in  his 
management^  as  station  agent  of  the  B.  R.  Co.  at  the 
depot  at  Nashville.  The  proof  shows  that  Blair  had  the 
general  control  of  the  business  at  the  depot;  but  it 
is  made  to  appear  that  the  defalcations  complained  of 
occurred  through  the  negligence  or  want  of  integrity, 
in  the  conduct  of  one  or  two  sub-agents,  who  were 
employed  in  transacting  the  business.  One  was  the 
cashier  or  book-keeper,  and  the  other  known  as  the 
transfer  agent.  The  bills  for  freight  were  made  out 
and  handed  by  the  former  to  the  latter  for  collection, 
and  when  collected,  the  money  was  paid  over  to  the 
cashier  or  book-keeper.  These  sub-agents  were  under 
the  general  control  of  Blair,  but  their  duties  were  well 
understood  and  defined,  while  Blair  had  other  duties 
which  occupied  all  his  time.  It  is  not  clearly  shown, 
whether  these  sub-agents  were  directly  appointed  by  the 
General  Superintendent  of  the  Company,  or  whether 
they  were  only  appointed  by  the  Superintendent  on  the 
recommendation  of  Blair.  The  proof  is  conflicting  as 
to  this.  But,  whether  appointed  in  the  one  way  or 
the  other,  it  is  clear  that  they  were  appointed,  and 
discharged  their  duties,  with  the  knowledge  and  ap- 
proval  of  the   Company. 

It  is  said  by  Mr.  Story,  in  §201,  of  his  Agency, 
that,  in  cases  in  which  it  is  customary  to  employ  a 
sub-agent  to  transact  the  business  of  the  agency,  the 
agent  is  not  ordinarily  responsible  for  the  negligence 
or  misconduct  of  the  sub-agent,  if  the  employment  of 
the  sub-agent  is  authorized   by  the  principal,  either  ex- 
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pressly  or  impliedly.  But,  in  each  cases,  the  sub- 
agent  will  be  himself,  directly  responsible  to  the  prin- 
cipal for  his  own  negligence  or  misconduct;  for  when- 
ever any  such  express  or  implied  authority  to  appoint 
a  sub-agent  is  allowed  or  given  by  the  principal,  a 
privity  is  created  between  them. 

The  same  rule  is  laid  down  in  §2 17a,  with  this  qualifi- 
cation, if  the  agent  has  participated  or  co-operated  with 
the  sub-agent  in  his  improper  acts,  or  misconduct,  or 
deviation  from  duty,  the  agent  himself  may  be  respon- 
sible. And  we  may  add,  that,  if  the  agent  was  guilty 
of  fraud  in  recommending  or  procuring  an  incompetent 
or  fsuithless  sub-agent  for  assistant,  he  might  thereby 
make  himself  responsible. 

The  proof  in  the  present  case  shows  satisfactorily, 
that  the  two  sub- agents  were  either  directly  employed 
by  the  Company,  or  their  appointments  were  made  at 
the  instance  of  the  Company,  and  there  is  no  proof 
that  Blair  either  had  any  knowledge  of  the  misconduct 
which  resulted  in  the  defalcations,  or  that  he  in  any 
way  participated  in  or  co-operated  with  either  of  them 
in  such   misconduct. 

We  are,  therefore,  of  opinion,  that  there  was  no 
error  in  the  decree  of  the  Chancellor  in  dismissing 
the  bill,   and   the   same  is  affirmed  with  costs. 
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The  State  v.  W.  B.  Corley. 

CbdonaIi  law.  Forgery  defined.  Que  m  judgment.  ''  FoiKery''  (Code, 
}4708)  "is  the  fraudulent  making  or  alteration  of  any  writing,  to  the 
prejudice  of  another's/ights."  In  construing  thb  section,  the  Court 
say :  that  the  writing  complained  of  must  have  **  some  l^al  effi- 
cacy, real  or  apparent,  otherwise  it  has  no  legal  tendency  to  defraud ; " 
accordingly,  where,  an  indictment  averred  that  the  defendant  against 
whom  a  judgment  had  heen  rendered  for  costs,  entered  satisfaction  of 
the  same  on  the  execution  docket,  as  to  the  claim  of  a  witness  in  these 
words,  to-wit :  "  I  retain  J.  W.  K/s  fee,  as  attorney.    W.  B.  C." 

Hddf  that  the  averment,  if  true,  had  no  legcd  tendency  to  defraud,  and 
could  not  operate  as  a  satisfaction  of  the  judgment  as  to  the  claim  of 
ihe  witness.  The  indictment,  therefore,  contained  no  charge  of  foigety, 
and  was  properly  quashed. 

Authority  cited :  2  Bish.  Cr.  L.,  H99. 


FROM   DEKALB. 


Appeal  from  the  Circuit  Court.     S.  M.  Fite,  Judge. 
John  B.  Robinson  for  Corley. 
Attorney-General.  Heiskell  for  the  State. 
NiCHOUSON,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  indictment  for  forgery^  which  was  quashed, 
because  it  does  not  charge  the  crime  of  forgery.  The 
State  has  appealed. 

According  to  the  averments  of  the  indictment,  Corley 
was  indicted   in   DeKalb   Circuit   Court  for  eaves-drop- 
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ping,  and  was  found  guilty.  Judgment  was  rendered 
against  him  for  the  costs,  and  as  part  thereof,  J.  W. 
King  was  entitled,  as  witness,  to  $13  80.  This  judg- 
ment was  entered  on  the  execution  docket. 

The  forgery  alleged  b,  that  Corley  made  an  entry, 
in  writing,  on  the  execution  docket  satisfying  the  same 
as  to  the  claim  of  J.  W.  King,  the  charge  being  as 
follows:  ''which  writing  was  then  and  there  fraudu- 
lently, falsely  and  feloniously  made  on  said  execution 
docket  aforesaid,  for  the  purpose  aforesaid,  and  is  as 
follows,  that  is  to  say,  I  retain  J.  W.  King's  fee,  as 
attorney,  W.  B.  Corley,"  thereby  unlawfiiUy,  felone- 
ously,  fraudulently  and  falsely  assuming  to  act  as  at- 
torney for  said  King,  in  satisfying  said  execution 
docket,   etc. 

The  question  is,  whether  the  crime  of  forgery  is 
charged   by  these  averments  of  the  indictment? 

Forgery  is  the  fraudulent  making  or  alteration  of 
any  writing,  to  the  prejudice  of  another's  rights.  Code, 
§4718. 

The  writing  must  be  of  some  legal  efficacy,  real 
or  apparent,  since  otherwise  it  has  no  legal  tendency 
to  defraud;   2   Bishop  Cr.   L.,   §499. 

What  legal  efficacy  was  there  in  the  entry  made 
by  Corley  on  the  execution  docket?  Corley  was  the 
defendant  in  the  judgment,  against  whom  the  execu- 
tion was  ordered  to  be  issued.  It  is  averred,  that 
the  writing  operated  as  a  satisfaction  of  the  judgment; 
but  how  does  this  legal  consequence  follow?  Corley 
writes  on  the  docket,    ''I  retain    J.  W.  King's  fee  as 
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attorney/^  What  was  his  meaning?  Was  it,  that, 
as  attorney  for  King  in  some  other  case,  King  was 
indebted  to  him,  and  for  that  indebtedness  he  retains 
the  fee  due  to  King,  as  evidenced  by  the  execution 
docket?  If  this  was  the  meaning,  there  could  be 
no  satis&ction  of  the  judgment  by  the  entry,  without 
the  consent  of  King,  and  no  legal  efficacy,  either  real 
or  apparent,  in  the  writing  itself.  The  Clerk  was 
in  no  way  prevented  by  the  entry  from  issuing  the 
execution. 

But  it  is  charged,  in  the  indictment,  that  Corley 
made  the  entry,  &lsely  assuming  to  act  as  King's 
attorney  in  satisfying  the  execution  docket.  Upon  this 
construction  of  the  writing,  Corley  assumed  to  have 
King^s  authority  as  his  attorney,  to  retain  his  fee  as 
a  witness.  In  this  view  of  the  writing,  it  shows 
that  Corley  claimed  the  right,  as  King's  attorney,  to 
control  the  issuance  of  the  execution.  If  he  was  such 
attorney,  he  had  the  right  to  control  it,  and  to  ac- 
knowledge on  the  docket,  that,  as  such  attorney,  he 
retained  the  fee  of  King.  If  he  was  not  such  an 
attorney,  he  was  guilty  of  &lsely  claiming  a  right 
which  did  not  belong  to  him,  and  King  was  not  pre- 
vented  by  the  writing,  from  issuing  his  execution  and 
enforcing  his  claim.  It  may  have  been  highly  crim- 
inal in  Corley  to  assume  to  be  King's  attorney  in 
claiming  the  right  to  retain  his  fee,  but  we  do  not 
think  the  assertion  of  such  right,  and  putting  it  in 
writing  on  the  docket,  could  operate  as  a  satisfaction 
of  the    judgment,    and,    therefore,   that    the    offence  of 
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forgery  was  not  charged  in  the  indictment.  The  pre- 
judice to  King's  rights,  as  charged,  consisted  in  fraudu- 
lently making  an  entry  which  operated  as  a  satisfitc- 
tion  of  the  judgment.  But  in  no  interpretation  of 
the  writing,  can  we  see  that  its  legal  effect  would  be 
to  satisfy  the  judgment.  It  follows,  that  the  Circuit 
Judge  committed  no  error  in  quashing  the  indictment 
because  it  did  not  charge  the  ofience  of  forgery. 
Judgment   affirmed. 


PBESIDEilT,    DiBECrrOBS    AKD    Ck>MPAKT  OF    THE    BaKK 

OF  South  Cabolina  v.  F.  T.  Estell 

AND    A.   8.   COLYAB. 

1.  PROMIBSOBT  NOTE.     LiobiHty  of  maker  for  repaymeni.      When,     After 

payment  of  a  note  by  the  maker,  to  the  payee,  the  latter  cannot  col- 
lect it  again  from  the  assignee  of  hie  authorized  agent,  or  enjoin  the 
assignee  from  again  collecting  it  from  the  maker,  or  compel  its  deliv- 
ery for  collection ;  and  if  the  maker,  at  the  time  he  paid  it,  knew  of 
its  transfer  to,  and  ownership  by  the  assignee,  he  is  liable  for  its  re- 
payment at  the  suit  of  the  assignee. 

2.  Chaivcebt  fleading.    Prayer  for  genyeral  rdiif.    Effect  of    The  prayer 

for  general  relief  entitles  the  party  to  such  relief  as  the  facts  charged 
if  proven,  would  justify. 


FBOM  FBANKLIN. 


Appeal  fipom  the  Chancery  CJourt.       W.  P.  Hiokeb- 
SON,  Chancellor. 


>v 
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Braknai^  &  Hunt  for  Bank. 

P,  Turkey  and  Marks  and  Pitzpatrick  for  Estell 
and  Colyar. 

Freeman^   J.,   delivered  the  opinion  of  the   Court. 

This  bill  is  filed  to  assert  a  claim  of  two  notes 
of  (2,500  each,  given  by  Keith  on  the  9th  of  Feb- 
ruary, 1860,  to  the  bank,  the  one  due  February  9, 
1864,  and  the  other  9th  February,  1865.  These  notes, 
with  a  number  of  others,  were  given  to  the  bank  in 
payment  for  a  large  purchase  of  lands.  The  note  of 
1864  is  alleged  to  be  in  the  hands  of  Colyar,  claiming 
as  assignee  of  Estell,  the  attorney  and  agent  of  the 
bank,  and  that  his  transfer  carried  no  title  to  it  for 
want  of  authority,  and  for  other  causes.  It  is  prayed 
that  this  note,  on  the  hearing,  be  cancelled,  and  Colyar 
and  Estell  be  enjoined  from  enforcing  its  collection. 
As  to  the  note  of  1865,  the  proceeds  having  been  re- 
ceived by  Colyar  on  his  transfer  of  it,  and  having 
been  paid  by  Keith  to  his  assignee,  it  is  prayed  that 
defendant!  be  compelled  to  '^account  for  the  value  of 
the    note." 

The  Chancellor  decreed  in  favor  of  defendants  on 
this  branch  of  the  case.  It  is  earnestly  insisted  in 
argument  that  this  is  erroneous.  A  brief  summary  of 
the  facts  will  serve  to  present  the  necessary  facte  for 
determination  of  this  question. 

Estell,  as  agent  and  attorney  of  the  bank,  had  sold 
the   lands,   and   had   the   notes   in   his   hands   for    coUeo- 
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tion.  The  notes  bore  interest  from  their  date.  In 
March^  1862,  Estell  transferred  the  notes  to  Colyar, 
receiying  the  full  sum  they  called  for,  principal  and 
interest. 

One  aspect  of  the  case  is,  did  he  have  authority 
so  to  do,  or,  if  not,  did  the  bank  ratify  his  action? 
After  careful  examination  of  the  proof,  we  have  no 
doubt  of  the  fiict,  that  the  act  of  Estell  was  in  pur- 
suance of  the  authority  and  wishes  of  the  bank. 
It  is  true,  it  was  paid  in  Confederate  money,  but  it 
is  clearly  shown  the  bank  was,  at  that  time,  unhesi- 
tatingly receiving  this  money,  and  no  objection  of  the 
kind  would  have  been  thought  of  when  the  transaction 
occurred. 

It  is  equally  certain  that  Mr.  Estell,  within  two 
days  after  the  receipt  of  the  money,  sent  it  to  the 
bank,  per  express,  from  Chattanooga.  He  swears  this, 
and  tenders  the  express  receipt  showing  the  fact;  and 
further  swears,  that  this  was  the  mode  of  remittance 
of  funds,  directed  by  the  bank. 

We  think  the  preponderance  of  the  proof  is  clear 
in  fiivor  of  the  proposition  that  the  bank  received  the 
money,  and  afterward  wrote  to  know  on  what  notes 
to  be  applied  as  a  credit,  and  received  proper  expla- 
nations from  Estell  on  this  subject.  We  might  add 
that  the  bank,  in  receiving  the  full  amount  of  the 
note — no  discount  whatever — and  that  in  currency  to 
which  it  had  no  objection  at  the  time,  was  not  likely 
to  have  objected  to  it,  because  the  notes  were  not  then 
due.        The    failure    of    Confederate    money   afterward, 
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no  doubt,  tended  to  change  the  views  of  its  officers 
on  this  question.  The  slight  mistake  made  by  Estell  in 
stating  the  number  of  the  notes  he  had  in  his  pos- 
session after  the  war,  to  have  been  seven,  can  have 
no  weight  in  affecting  his  testimony,  as  he  explains 
this  as  a  defect  of  memory.  It  was  not  such  a  state- 
ment as  he  would  have  likely  made  purposely,  it  being 
against  himself.  We  might  add  several  other  consid- 
erations tending  to  strengthen  the  conclusion  indicated, 
drawn  from  a  critical  examination  of  the  testimony. 
We  deem  this  sufficient  on  this  aspect  of  the  question. 
There  is  another  view  of  the  case,  that  it  seems  to  as 
is  conclusive,    certainly   as    to  the  note  of  1865,  if  not 

■ 

equally  so,  as  to  the  relief  sought  in  the  note  of  1864. 

The  feet  is  definitely  proven  by  testimony  of  com- 
plainants,  that  Keith,  in  1869,  had  paid  and  satisfied 
both  of  these  notes  to  the  bank.  This  being  so,  the 
bank  cannot  clium  to  collect  from  Colyar,  It  cao- 
not  recover  or  receive  the  amount  from  the  payee  of 
the  note,  and,  at  the  same  time,  collect  it  again  from 
the  assignee  of  their  agent.  The  bank  ceased  to  have 
any  interest  whatever  in  these  notes,  legal  or  equitable, 
when  they  were  paid  and  discharged  by  the  payee. 
Keith,  it  is  true,  if  he  could  make  out  a  proper  case, 
might  enjoin  Colyar  from  collecting  them  again  off  of 
him;  but  the  bank  has  no  such  right,  in  any  view 
of  the  case,  neither  could  the  bank  ask  that  the  note 
be  delivered  up  or  cancelled  at  its  suit.  Keith,  if 
he  had  paid  it  properly  to  the  bank,  had  the  right 
to   the    paper,   but    not    the    bank.       The   Chancellor's 
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decree    for    these    reasons,    must    be    affirmed    on    this 
branch   of  the  case,  with  costs. 

During  the  progress  of  the  case,  Colyar  filed  a  bill 
against  Keith,  which  charges  that  he  knew  of  the 
transfer  of  the  notes,  states  Colyar^s  ownership  of  them, 
and  the  facts  of  the  transfer,  and  prays  that  this  case 
be  consolidated,  and  heard  with  the  other  cause,  and 
for  general  relief.  The  cases  seem  to  have  been 
treated  as  consolidated  from  this  time,  and  were  heard 
together,  nearly  all  the  proof  purporting  to  be  taken 
in  both  cases.  The  Chancellor  gave  a  decree  in  favor 
of  Colyar  for  the  amount  of  the  note  of  1865.  The 
bill  is  not  drawn  with  much  fullness  or  formality,  but 
clearly  states  &cts  enough,  if  proven,  to  entitle  Colyar 
to  this  relief.  Such  &cts  being  stated,  the  prayer  for 
general  relief  entitles  the  party  to  such  relief  as  the 
&ct8  charged,  if  proven,  would  justify.  We  have  no 
question  from  the  testimony,  that  the  note  was  trans- 
ferred by  Estell  in  pursuance  of  authority  from  the 
bank,  nor  do  we  doubt  but  that  Keith  knew  that 
Colyar  had  the  note  and  claimed  it.  In  this  view, 
we  are  satisfied  of  the  correctness  of  the  decree  of 
the  Chancellor  on  this  question.  Keith  is  not  in 
condition  to  urge  an  equity  (even  if  he  had  one)  with 
much  force,  if  he  paid  the  note  to  the  bank,  without 
taking  up  the  paper,  or  making  inquiry  as  to  where 
it  was.  However,  we  are  satisfied  he  did  know  the 
fiiots  we  have  stated. 

In  any  view  of  the  case,   the  decree  below  must  be 

affirmed  with  costs. 
27 — ^VOL.  4. 
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W.  D.  Ellib  v.  a.  H.  BoeooE,  d  al. 

Ykmdob's  Lden.  When  Mayer  eniiUed  to  be  mbstUuUd  to.  Where  execution 
on  a  judgment  for  the  amoant  of  a  note  secared  by  an  express  lien 
on  land  sold  has  been  stayed,  the  stayor,  if  compelled  to  paj  it,  is 
entitled  to  be  substituted  to  the  rights  of  the  vendor  in  the  enforce- 
ment of  the  lien,  and  if  there  be  other  notes  given  for  the  land,  and 
the  proceeds  of  the  sale  are  not  sufficient  to  satisfy  all,  the  stajor 
would  be  entitled  to  his  pro  rata  share. 


FBOM  DAVIDSON. 


Appeal  from  the  Chancery  Court.      S.  D.  Fbi£B80K; 
Chancellor. 

Hamilton  and  John  Reid  for  complainants. 

N.  and   Ed.  Baxter  for  defendant. 

McFabland,   J.^  delivered    the  opinion    of   the  Court. 

Certain  real  estate .  was  sold  for  partition  hj  the 
heirs  of  John  Boyd,  deceased.  A.  H.  Boscoe  pur- 
chased two  lots,  and  executed  three  notes,  due  severally 
at  one,  two,  and  three  years  each,  for  one-third  of 
the  price,  to  wit:  $431  66,  with  personal  security.  A 
deed  was  made '  to  Boscoe,  which,  upon  its  fitce,  re- 
tained a  lien  for  the  payment  of  the  notes,  by  way  of 
dividing  the  proceeds  of  the  sale  among  the  heirs,  one 
of  the  notes  was  delivered  to  Hays  and  wife,  one  to 
Williams  and   wife,  and  one  to    John  O.   Ewing,  they 
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being  heirs.  Ewing  sold  his  note  to  Warren  &  Moore, 
who  sued  Boscoe  before  a  Justice  of  the  Peace,  and 
obtained  judgment.  The  complainant  Ellis  became 
suretj  for  stay  of  execution  on  this  judgment,  and 
was  compelled  to  pay  it.  He  filed  this  bill  to  be 
substituted  to  the  lien  of  the  vendor,  and  made  the 
holders  of  the  other  two  notes  parties.  They  answer, 
and  resist  his  claim  to  share  with  them  the  benefit  of 
the  lien.  The  land  was  sold,  but  did  not  produce  a 
fund  sufficient  to  pay  the  three  claims. 

The  Chancellor  held  that  Hays  and  wife,  and 
Williams  and  wife,  should  be  paid  in  full,  and  that 
the  complainant  was  only  entitled  to  the  surplus.  He 
has  appealed  from  this  decree. 

It  cannot  be  denied,  and  is,  in  fiict,  conceded,  that 
the  several  holders  of  the  three  notes  were  jointly  en- 
titled to  the  benefit  of  the  express  lien  retained  in  the 
deed,  and  if,  upon  enforcing  this  lien,  the  land  fidled 
to  realize  a  fund  sufficient  to  pay  all,  that  they  must 
share  the  fund  pro  rata.  This  principle  has  been 
often  recognized. 

It  is  also  well  settled,  and  not  denied,  that  the 
benefit  of  an  express  lien  like  this,  in  the  nature  of 
a  mortgage,  passes  with  the  note  when  transferred  to  a 
third  party. 

It  is  furthermore  conceded,  that  a  security  tfpon 
the  note,  if  compelled  to  pay  it,  will  be  substituted  in 
equity  to  the  lien  of  the  creditor,  and  entitled  to  en* 
fi>roe  it  for  his  own    benefit. 

But  it  is  first  argued,   that  the  creditor,  by  accept* 
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ing  a  stayor^  waives  and  abandons  his  lien^  and^  conse- 
qnently^  hss  no  lien  left  to  which  the  stayor  may  be 
substituted  upon  paving  the  debt. 

We  think  this  position  is  untenable.  The  author- 
ities referred  to  are  cases  where  no  express  lien  is  re- 
tained;  and  the  question  was^  whether  there  was  an 
implied  lien.  In  such  cases  the  taking  of  personal 
security  is  held  prima  facie  to  be  a  waiver  of  the 
implied  lien^  but  this  is  subject  to  be  rebutted  by 
proof.  All  thiS;  however^  does  not  apply  to  ^ases 
like   this^   where  there   is  an   express  lien. 

We  think  it  cannot  be  held^  in  accordance  with 
sound  principle^  that  a  party  having  a  debt  secured  by 
a  mortgage  would  lose  the  benefit  of  such  security  by 
taking  judgment  before  a  Justice,  and  accepting  what 
he  could  not  refuse  if  offered — ^a  stay  of  execution. 

We  hold  that  the  stayor,  upon  paying  the  debt, 
occupies  equally  as  good  a  ground  for  substitution  as 
the  original  surety  upon  the  note. 

It  is  next  argued,  that  there  was,  in  legal  contem- 
plation, but  one  vendor  of  the  land — one  lien  retained 
to  secure  the  payment  of  the  purchase  money,  and  that 
the  vendor  cannot  be  deprived  of  any  part  of  his  lien 
until  the  surety  pays  all  the  debt,  when  he  will  be 
substituted  to  the  lien.  This  position,  as  applied  to 
the  present  state  of  facts,  is  not  tenable.  In'  the  case 
supposed  in  argument,  where  A  sells  land  to  B  for 
$1,500,  takes  note  with  C  security,  C,  upon  paying 
$500  of  the  note,  would  not  be  entitled  to  share  with 
A  the  benefit  of  the  lien  on  the  land,  where  it  foiled 
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to  bring  enough  to  paj  the  whole^  for  C  was  person- 
ally boond  to  pay  the  whole  debt;  and  so,  if  the 
original  surety  on  the  notes  in  the  present  case  had 
paid  one  of  them,  his  right  to  substitution  as  to  that 
note  would  be  of  no  benefit  to  him,  for  he  was  like- 
wise surety  on  the  other  notes,  and  the  loss  would 
fidl  upon  him  in  any  event. 

It  is  certainly  true,  that  a  payment  of  any  portion 
of  any  of  the  debts  of  the  debtor  would  not  discharge 
the  lien  pro  rata,  but  the  creditors  would  be  entitled 
to  the  benefit  of  the  lien  upon  the  entire  property  for 
the  balance. 

Upon  the  division  of  the  three  notes  the  holder  of 
each  note  became  entitled  to  the  benefit  of  the  lien  for 
its  payment.  As  between  themselves,  their  rights  with 
respect  to  the  lien  were  separate  and  distinct,  as  in 
the  event  of  a  deficit  there  would  be  a  conflict  of 
interest.  In  such  case  they  would  share  the  proceeds 
pro  rata.  It  being  conceded  that  such  were  the  rights 
of,  the  three  original  holders  of  the  notes,  and  further, 
that  the  right  or  lien  of  John  O.  Ewing  passed  with 
the  note  to  Warren  &  Moore,  and  again,  that  the 
complainant,  upon  paying  this  note,  is  substituted  to 
the  rights  of  Warren  &  Moore,  the  conclusion  that 
he  stands  in  the  shoes  of  John  O.  Ewing  with  respect 
to  the  lien  is  irresistible.  The  defendants  suffer  nothing 
by  this.  If  John  O,  Ewing  had  set  up  this  claim, 
it  is  conceded  they  could  not  resist  it.  Their  rights 
are  not  increased  or  diminished  by  the  substitution  of 
the    complainant    to    his    rights.       The    decree    of   the 
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Chancellor  concedes  that  the  complainant  is  entitled  to 
be  substituted  to  the  benefit  of  the  lien  to  the  extent 
of  the  surplus.  We  think/  if  he  be  substituted  at  all, 
it  must  be  to  share  the  proceeds  of  the  sale  pro  rata. 
The  decree  will  be  reversed,  and  a  decree  entered 
accordingly,  with  the  costs  of  this  Court,  the  costs  of 
the  Court  below  to  be  paid   out  of  the  fund. 


COLMS   &  DiBBBELL   V.   BaNK   OF  TENNESSEE. 

1.  Promibboby  Note.    PrateaL    Copy  cf  noU  need  not  be  endorsed,    Whm. 

An  exception  to  the  form  of  a  protest  becaase  of  the  failure  of  the 
notary  to  copy  the  note  on  the  back  of  it,  is  not  well  taken  when  it 
appears  that  a  copy  was  prefixed  to  the  protest,  and  reference  was 
made  in  the  protest  itself  to  the  copy  so  prefixed. 

2.  Saub.    Paper  faUinff  diie  on  Sunday,     When  to  he  proteeUd.    Negotiable 

paper  falling  due  on  Sunday,  is  payable  on  the  preceeding  day,  or 
Saturday,  and  if  not  then  paid  may  be  protested  for  non-payment. 

Authority  cited :  Parsons  on  N.  &  B.,  401-2. 

Code  cited :  2i48, 1966. 

8.  Samb.  Scone,  NoUoe,  BajoonabU  tune.  In  such  a  case,  the  next  day 
after  the  dishonor  being  Sunday,  notice  thereof  sent  to  the  endorsen 
on  the  following  day,  or  Monday,  is  in  reasonable  time. 

Authority  cited:  3  Kent,  106-7. 

4.  Same.  NoUxryfe  oertifioaie,  Ewdenee.  The  notary's  certificate  is  jdtmio 
fade  eyidence  of  the  facts  recited  therein. 

6.  Same.  Deliioery  of  notice,  Eoidaiee,  Evidence  that  notioe  of  a  protest 
addressed  to  an  endorser  was  delivered  to  a  witnesss,  one  of  his  house- 
hold— ^he  himself  being  absent  from  the  city  at  the  time — with  in 
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stmctionB  from  the  notary  to  deliyer  it  to  the  endorsers'  wife,  which 
the  witness,  to  the  best  of  his  recollection,  did,  in  connection  with 
the  notary's  certificate ; 

JEddf  Sufficient  to  warrant  a  verdict  against  the  endorser. 

6.  Bamk.  Some.  Same.  In  connection  with  the  testimony  of  the  notary, 
that  of  his  son,  to  the  effect  that  he  frequently  delivered  notices  for 
his  father,  and  always  did  so  the  same  day  they  were  received,  and 
that  if  the  notice  in  question  was  sent  by  him,  it  was  delivered  the 
same  day  on  which  it  was  received ; 

Hdd,  Competent  evidence,  and  not  being  contradicted,  sufficient  to  sus- 
tain a  verdict  against  the  endorser. 

Authority  cited :  Parsons  on  K.  &  B.,  481-2,  note  i. 


FROM  WHITE. 


Appeal  from  the  Circuit  Court.  Samuel  M.  Frrs, 
Judge. 

Jas.  a.  &  E.  L.  Gabdenhire  for  complainants. 

Watsok  for  defendant. 

Deadebige,   J.^   delivered  the  opinion   of  the   Court. 

Judgment  was  rendered  by  the  Grcuit  Court  of 
White  County  against  plaintiffs  in  error^  as  endorsers, 
and  Wm.  Holton,  drawer  of  a  promissory  note,  from 
which  the  endorsers  have  appealed. 

Several  questions  are  made,  but  the  one  most 
seriously  contested  arises  upon  the  sufficiency  of  the 
protest. 

It  is  insisted  that  no  copy  of  the  note  is  copied 
upon  the  back  of  the  protest,  and  that  this  is  essential 
to  determine  to  what  note  the  protest  applies. 
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The  record  shows  that  a  copy  of  the  note  is  pre- 
fixed to  the  protest^  and  that  the  protest  refers  to  it 
as  being  so  prefixed.  The  protest  shows  presentanent 
to  Mitchell^  cashier^  etc.,  and  that  payment  was  de- 
manded and  refiised,  and  thereupon  said  notary  pro- 
tested, etc.,  so  that  the  exception  taken  to  the  form  of 
the  protest  is  not  well  taken.  The  note  fell  due  from 
the  17th  to  the  20th  of  April,  1862,  but  it  appears 
that  the  20th  of  April  fell  on  Sunday,  and  the  note 
was  .protested  on  Saturday,  the  19th,  and  notices  sent 
to  endorsers'  residences  on  Monday,  the  21st.  This 
being  so,  the  protest  might  lawfully  be  made  on  the 
Saturday  preceding.  Code,  §§48,  1966;  Parsons  on  N. 
&  B.,  401-2. 

The  next  day,  after  the  dishonor,  fiiUing  on  Sunday, 
the  notice  on  Monday  was  in  reasonable  time.  3  Kent., 
106-7.  It  is  objected,  however,  that  it  was  not  proven 
that  the  20th  fell  on  Sunday,  and  that  a  calendar  used 
by  a  witness  who  calculated  and  testified  that  the  20th 
of  April,  1862,  was  Sunday  was  improperly  admitted  as 
evidence.  He  stated  he  had  tested,  by  numerous  ex- 
periments, the  accuracy  of  his  calendar,  and  had  always 
found  it  correct.  Another  witness,  however,  also  testi- 
fied that  the  20th  was  Sunday,  and  there  was  no  error 
in  submitting  this  question  to  the  jury  on  their  testi- 
mony. 

The  notary  certifies  that  on  the  21st  of  April,  1862, 
he  delivered  a  notice  of  this  protest  to  Edward  Dyreese, 
addressed  to  S.  H.  Colms,  and  sent  a  notice,  addressed 
to  M.  C.   Dibbrell,  by  Wm.   C.  Sims. 
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Both  endorsers  lived  in  Sparta,  where  the  note  was 
payable;  both  were  absent  from  home  at  the  time  of 
protest,  and  alleged  notices  sent  to  their  residences,  their 
fiuniUes  being  at  home. 

Edward  Dyreese  testified  that  in  1862  he  lived  in 
8.  H.  Colms'  fiimily;  Col.  Colms  was  absent,  and  Sims, 
ihe  notary,  gave  him  a  paper,  and  told  him  to  give  it 
to  his  aunt,  Mrs.  Colms,  and  his  best  recollection  is 
that  he  gave  it  to  her,  or  took  it  home  the  same  day 
it  was  given  to  him. 

Wm.  E.  Sims,  the  son  of  the  notary,  testified  that 
his  &iher  frequently  gave  him  notices  to  deliver,  and 
he  always  delivered  them  the  same  day  they  were  re* 
ceived.  This  testimony  was  objected  to,  and  admitted. 
Witness  further  testified  that  if  notice  was  given  to 
him,  he  delivered  it  to  Mr.  Dibrell  or  his  fiimily,  but 
he  had  no  recollection  of  having  such  notice. 

The  notary's  certificate  is  prima  faoie  evidence  of  the 
Acta  recited  in  it,  and  there  is  nothing  in  the  record 
to  contradict  its  recitals.  It  thus  appears  that  the 
notary  gave  to  Dyreese  a  notice  of  the  protest,  to  which 
a  copy  of  the  note  was  prefixed,  addressed  to  S.  H. 
Colms,  on  the  21st  of  April,  1862,  and  from  the  testi- 
mony of  Dyreese  it  appears  that  his  best  recollection  is 
that  he  gave  a  paper  received  to  the  wife  of  Colms, 
in  his  absence,  on  the  day  he  received  it  from  the 
notary,  and  upon  this  evidence  we  think  the  jury  were 
warranted  in  finding  against  Colms. 

The  certificate  also  shows  that  the  notary  sent  a 
notice,  addressed  to  M.   C.   Dibbrell,  by  Wm.  E.  Sims. 
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Wm.  £.  Sims  testified,  if  sach  notice  was  sent  by  him 
he  delivered  it  the  same  day;  that  he  was  in  fhe 
habit  of  delivering  such  notices,  and  always  delivered 
them  the  same  day.  In  Parsons  on  N.  &  B.,  481—2, 
and  note  i,  and  cases  there  cited,  it  is  shown,  that  in 
connection  with  the  testimony  of  the  notary,  that  of 
W.  E.  Sims  was  competent  to  show  the  delivery  of 
the  notice,  and  there  being  nothing  in  the  record  to 
contradict  it,  it  was  sufficient  to  sustain  the  verdict  of 
the  jury  against  Dibbrell. 

The  note,  with  its  endorsements,  as  well  as  the 
protest  and  certificate,  were  all  made  part  of  the  record 
by  the  bill  of  exceptions. 

There  was  no  error  in  the  charge  of  the  Courts 
and  the  judgment  will  be  affirmed. 


Ike  Bell  v.  The  State. 

GrihinaIi  Law.  Seoercaiee  and  agportaHon,  When  laroeny  caid  when  tnqmm. 
Things  savoring  of  the  realty,  by  severance  from  the  freehold,  b^ 
come  personal  property,  and  therefore  the  subject  of  laroeny.  When 
property  is  so  severed  by  a  thief,  who  leaves  it  on  the  ground,  goes 
off,  and  after  the  lapse  of  an  interval,  returning,  carries  it  away,  the 
severance  and  asportation  being  two  distinct  acts,  the  offence  is 
larceny.  But  where  the  severance  and  asportation  constitute  one 
cbntinuooB  act,  without  cessation,  until  the  one  as  well  as  the  other 
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18  completed,  as  where  one  "digs  potatoes  or  ents  cabbages"  from 
another's  premises,  and  instantly  removes  them,  it  is  trespass  only. 

AnthoriUes  cited:  3  Greenleaf  on  Ev.,  {163;  1  £.  Hale  P.  C,  510;  2 
East  P.  C,  S87;  1  Arch.  Or.  P^.,  378;  12  Arch.  Gr.  Pjr.  &  PL,  349^ 
note  1. 


FBOH   MOKTGOMEBT. 


Appeal  from  the  Criminal  Court.  C.  W.  TyIiEB, 
Judge. 

Ko   brief  appears  for  Bell. 

Attorney-General    Heiskell  for  State. 

Deaderick,  J,,  delivered  the  opinion  of  the  Court. 

The  plainti£P  in  error  was  convicted  at  the  Novem- 
ber Term,  1874,  of  the  Criminal  Court  of  Montgomery 
County,  of  petit  larceny,  for  stealing  as  charged,  cabbage 
and  sweet  potatoes,  the  goods  and  chattels  of  6.  B. 
White,  the  prosecuto|^  and  sentenced  to  the  penitentiary 
for  one  year. 

It  is  insisted  that  the  charge  of  the  Judge  was 
erroneous  in  its  definition  of  the  offence  charged. 

In  the  beginning  of  his  charge  the  Judge  gives  a 
full  and  accurate  definition  of  the  offence,  and  correctly 
instructs  the  jury  as  to  the  difference  between  grand 
and  petit  larceny,  and  the  punishment  annexed  to  each. 

It  is  true,  in  a  subsequent  part  of  his  instructions, 
as  introductory  to  the  definition  of  "personal  property,^' 
he  says:  "The  jury  will  observe  that  larceny  is  the 
felonious  taking  away  of  personal  property.''      He  then 
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proceeds  to  state  to  the  jury  when  vegetables,  etc., 
growing  in  or  upon  the  ground^  may  become  '' personal 
property/'  and  the  subject  of  larceny,  and  uses  this 
language:  ^^If  defendant  went  at  night  into  the  garden 
of  another,  intending  to  steal,  and  dug  a  lot  of  sweet 
potatoes,  laying  them  on  the  ground,  or  cut  a  lot  of 
cabbage,  severing  them  from  the  earth,  and  afterwards 
picked  up  the  vegetables,  put  them  in  a  bag,  and 
carried  them   off,  that   would   be  larceny/' 

This  latter  part  of  the  charge  is  not  strictly  accurate, 
according  to  the  rule  of  the  common  law.  In  3 
Greenleaf  on  Ev.,  §163,  it  is  said:  ''If  the  severance 
and  asportation  were  one  continued  act  of  the  prisoner, 
it  is  only  a  trespass;  bat  if  the  severance  were  the 
''act  of  another  person,  or  if,  after  the  severance  by 
the  prisoner,  any  interval  of  time  elapsed,  afl^r  which 
he  returned  and  took  the  article  away,  the  severance 
and  asportation  being  two  distinct  acts,  it  is  larceny," 
citing  1   E.  Hale  P.   C,   510;   2  East  R   C,  587. 

And  in  1  Arch.  Cr.  Pr.  &  PL,  378,  it  is  said: 
"Things,  though  they  savor  of  the  realty,  may  become 
the  subject  of  larceny  by  being  severed  from  the  free- 
hold; thus,  if  stones  be  dug  out  of  a  quarry,  wood  be 
cut,  fruit  be  gathered,  larceny  may  be  committed  of 
them.  And  this  will  be  the  case,  not  only  where 
they  have  been  severed  by  the  owner,  but  also  by  the 
thief  himself,  if  there  be  an  interval  between  his  sever- 
ing and  taking  them  away,  so  that  it  cannot  be  con- 
sidered as  one  continued  act.  If,  therefore,  the  thief 
sever  them  at  one  time,  whereby  the  trespass  is  com- 
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pleted^  and  they  are  converted  into  personal  chattels, 
in  the  oonstractive  possession  of  him  upon  whose  soil 
they  are  left  or  laid,  and  come  again  at  another  time, 
when  they  are  so  tamed  into  personalty,  and  take  them 
away,  it  is  larceny."  "If  a  thief  severs  a  copper,  and 
instantly  carries  it  off,  it  is  no  felony,  yet,  if  he  lets 
it  remain  after  it  is  severed  any  time,  and  comes  back 
and  takes  it,  then  the  removal  of  it  becomes  a  felony; 
and  so  of  a  tree  that  has  been  severed." 

The  principle  is,  that  when  the  severance  and  aspor- 
tation constitute  one  continuous  act,  then  it  is  a  trespass 
only,  but  if  the  severance  is  a  distinct  act,  and  not 
immediately  connected  with  or  followed  by  the  asporta- 
tion it  is  a  larceny. 

To  dig  potatoeiB,  whereby  they  are  cast  upon  the 
surface  of  the  earth,  and  then  immediately  to  pick 
them  up,  and  put  them  in  a  bag,  and  carry  them  away, 
would  be  one  continuous  act,  although  the  picking  up, 
necessarilly,  was  after  the  digging,  and  after  they  had 
lain  upon  the  ground.  The  act  would  be  continuous, 
without  cessation,  until  the  asportation,  as  well  as  the 
severance,  was  completed,  and  thus  a  trespass  only. 
And  so,  also,  of  cutting  a  "lot  of  cabbages,"  "severing 
them  from  the  earth,"  the  "severing"  necessarily  pre- 
cedes the  taking  away,  yet,  when  the  taking  away  im- 
mediately follows,  it  is  a  "continuous  act,"  and  is 
trespass  only. 

It  is  argued  by  the  Attorney-Greneral,  that  the  taking 
of  vegetables  severed  from  the  ground,  and  the  carry- 
ing of  stolen   goods  into  another  county,  seem  to  stand 
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upon  the  same  footings  althoagh  it  is  conceded  that  the 
anthorities  hold^  as  to  the  first  mentioned,  that'  the 
possession  is  not  in  the  owner  as  personalty,  and  in 
the  latter,  that  the  legal  possession  still  remains  in 
him. 

The  trespasser  holds  the  severed  property,  as  person- 
alty, but  he  cannot  be  convicted  of  a  larceny,  for  he 
did  not  obtain  that  possession  feloniously.  No  felony 
was  committed  in  the  taking  and  carrying  away  from 
the  owner,  but  a  trespass  only. 

In  the  case  of  an  original  felonious  taking  and 
carrying  away,  every  moment's  continuance  of  the  tres- 
pass and  felony  amounts  to  a  new  caption  and  aspor- 
tation, (2  Arch.  Cr.  Pr.  &  Pi.,  343,  note  1,)  and  the 
offence  is  considered  as  committed  in  every  county  or 
jurisdiction  into  which  the  thief  carries  the  goods.  Ibid. 
It  is  difficult  to  see  any  difference  in  the  moral  guilt 
of  one  who  takes  and  carries  away  immediately  upon 
the  severance  from  the  freehold  and  one  who  severs  at 
one  time  and  takes  away  at  another,  but  the  Legislature 
has  not  altered  the  distinction  made  by  the  common 
law,  and  it  is  still  in   force  in   Tennessee. 

The  judgment  of  the  Criminal  Court  will  be 
reversed. 
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E.  J.  Wood  v.  H.  L.  Elam,  d  ob. 

Ohahcebt  'Practice.  How  former  decree  ecamot  be  attacked.  A  pur- 
chaser of  land  Bold  under  a  decree  to  subject  it  to  the  satisfaction  of 
an  incumbrance  held  by  one  who  had  redeemed  it  from  a  purchaser 
under  a  former  decree,  cannot,  by  petition  in  the  cause  under  which 
he  became  the  purchaser,  attack  the  regularity  of  the  proceedings  in 
the  former  suit  The  object  of  such  a  petition  being  to  enjoin  the 
collection  of  the  purchase  notes  in  the  hands  of  the  Clerk  and  Master, 
the  relief  was  properly  refused. 


FBOM   WARBEN. 


Appeal  from  the  Chancery  Court.  A.  S.  Mabks, 
Chancellor. 

W.   E.  B.  JoNES;   BuBTON  &  Whitson  for  Wood. 

Savage  for  Elam,  et  cUa. 

Nicholson,  C.  J.,   delivered  the  opinion  of  the  Court. 

This  is  a  petition,  filed  bj  E.  J.  Wood,  in  the 
ease  of  H.  L.  and  G.  C.  Elam  against  L.  C-  Elam, 
and  others,  to  enjoin  the  collection  of  two  notes  for 
$760,  executed  by  him  as  purchaser  of  two  tracts  of 
land,  sold  by  decree  of  the  Chancery  Court  at  McMinn- 
ville,  in  the  case  referred  to.  .  The  lands  belonged  to 
the  widow  and  heirs  of  W.  C.  Elam,  deceased,  and 
were  sold  to  remove  an  incumbrance  of  $318  in  fiivor 
of  H.   D.   Elam,  and    for    partition    among    the    heirs, 
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after  satisfying  the  incumbrance  of  H.  L.  Elam^  and 
the  claim  to  dower  of  the  widow  of  W.  C.  Elam, 
deceased. 

Wood  prays  to  have  injunction  agadnst  a  threatened 
judgment  by  the  Clerk  and  Master  on  his  notes,  and 
to  have  the  title  inquired  into.  He  makes  several 
objections  to  the  tide,  which  had  already  been  vested 
in  him,  upon  confirmation  of  the  sale  at  which  he  was 
a  purchaser. 

1.  He  alleges  that  the  widow  of  W.  C.  Elam  is  en- 
titled to  dower;  that  she  has  never  relinquished  her 
right,  nor  consented  to  receive  compensation  out  of  the 
proceeds  in  lieu  of  dower.  This  objection  is  not  sus- 
tained by  the  facts.  It  appears  that  she  had  joined 
in  the  application  for  the  sale,  with  the  distinct  agree- 
ment to  take  compensation  in  lieu  of  dower.  She  has 
never  received  compensation,  simply  because  the  peti- 
tioner has  refused  to  pay  the  purchase   money. 

2.  He  alleges  that  no  proper  accounts  of  the  in- 
debtedness of  the  estate  of  W.  C.  Elam  has  been  taken, 
showing  the  exhaustion  of  the  personal  assets,  and  the 
necessity  of  a  sale  to  pay  debts.  The  bill  under  which 
the  land  was  sold,  and  the  petitioner  became  a  pur- 
chaser, was  not  an  administrator's  bill  to  pay  debts, 
but  a  bill  by  H.  L.  Elam,  who  had  redeemed  the  land 
from  a  former  purchaser,  for  the  benefit  of  the  widow 
and  heirs  of  W.  C.  Elam,  and  he  filed  the  bill  for  the 
purpose  of  subjecting  the  land  to  his  incumbrance,  and 
the  widow  and  heirs  joined,  either  as  complainants  or 
defendants,   in   asking    for  the  sale,   not  only   to    repay 
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to  him  the  amount  advanced  for  them^  but  to  distri- 
bute the  residue  between  the  widow  in  lieu  of  her 
dower,  and  the  heirs.  It  was,  therefore,  not  necessary 
that  any  accounts  as  to  the  indebtedness  of  W.  C 
Elam  should  be  taken.  All  of  its  debts  had  been  satis- 
fied by  H.  L.  Elam,  when  he  redeemed  the  land  for 
the  widow  and  heirs.  The  amount  advanced  by  him 
became  a  debt  due  to  him  by  the  widow  and  heirs, 
and  was  an  incumbrance  on  the  land.  It  was  not  a 
debt  against  the  estate  of  W.  C.  Elam,  and  hence  his 
administrator  was  neither  a  necessary  nor  a  proper 
party. 

3.  It  appears  that  the  lands  were  first  sold  under 
a  decree  of  Court,  at  the  instance  of  the  administrator, 
to  pay  debts  and  for  partition.  Under  this  decree, 
the  land  was  sold  for  cash  for  a  small  sum.  H,  L. 
Elam,  for  the  heirs,  redeemed  from  the  purchaser  at 
that  sale.  It  is  now  objected,  that  the  proceedings 
under  the  bill  of  the  administrator  were  irregular,  and 
it  is  alleged,  as  evidence  of  this,  that  the  guardian  ad 
litem,  who  represented  the  minor  heirs  in  that  proceed- 
ing, was  never  regularly  appointed  by  the  Court,  and 
was  never  sworn  to  his  answer.  That  was  a  suit  en- 
tirely separate  and  distinct  from  the  bill  under  which 
petitioner  became  a  purchaser,  and,  therefore,  he  has  no 
right  to  inquire  into  the  regularity  of  that  proceeding. 
The  record  of  that  case  is  not  before  us,  and  cannot 
be  now  considered. 

In  the  case  of  H.  L.  Elam  and   O.  C.  Elam  against 

L.   C.   Elam  and  others,  to  which  petitioner  is  a  gium 
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party  by  becoming  a  purchaser^  it  appears  that  the 
Court  had  jurisdiction  of  the  subject  matter,  and  of 
the  parties^  and  that  there  are  no  such  defects  in  the 
proceedings  as  render  them  void,  or  endanger  the 
validity  of  petitioner's  title. 

The   Chancellor's  deci*ee   dismissing  the  petition   was 
therefore  correct,  and  the  same   is  affirmed,   with   costs. 


Absalom    Mosely   t;.    M.    B.    Hamilton,    and 
M.  B.  Hamilton  v.  A.  Mosely,  et  als, 

BuBDEN  OF  Proof.  Upon  officer  to  show  ditcharge  of  duty,  No  preGninp- 
tion  as  to  the  diecharge  of  his  duty  by  an  officer  can  prevail  in  tho 
face  of  the  evidence  of  failure  to  discharge  the  same,  famished  by 
his  own  returns.  Therefore,  where  a  constable's  return  showed  the 
levy  of  executions  upon  property  sufficient  to  satisfy  the  same,  and 
he  had  failed  to  account  to  the  execution  creditor  for  the  prooeedsi 

Hetiif  That  the  onus  is  upon  him  and  his  sureties  to  show  a  satisfactor;^ 
disposition  of  the  property,  and  failing  to  do  so,  their  liability  ior 
the  debt  attached. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court.     H.  H.  HabbiboiIi 
Chancellor. 

Ed.  Baxteb  and  G.  P.  Thbuston  for  complainant 

W.  F.   CooPEB  for  defendant. 
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NiCHOifiON,   C.  J.,  delivered   the   opinion  of  the  Court. 

In  I860,  M.  B.  Hamilton  recovered  three  judgments 
against  Benj.  Mosely,  as  principal,  and  Absalom  Mosely 
and  H.  H.  Holt,  as  sureties,  and  E.  W.  Rainy,  as 
endorser— one  for  $203  60,  and  the  other  two  each  for 
$454  05 — on  all  of  which  Robert  Mosely  was  stayor 
for  Benj.   Mosely,   the  principal. 

By  his  original  bill,  Absalom  Mosely  enjoined  the 
executions  issued  on  these  judgments,  upon  the  allega- 
tion that  they  were  usurious.  This  allegation  being 
denied  on  answer,  he  afterwards  filed  his  amended  bill, 
in  which  he  alleged  that  the  executions  had  been  levied 
by  Blackwell,  as  a  constable,  on  property  of  parties  to 
the  judgment  liable  before  he  was,  sufficient  for  their 
satisfaction,  and  that  for  that  reason  they  ought  to  be 
perpetually    enjoined. 

M.  B.  Hamilton,  thereupon,  filed  her  cross-bill 
against  Blackwell  and  his  sureties,  as  constable,  and 
against  Absalom  Mosely,  alleging  that  she  had  been 
informed  that  Blackwell  had  levied  the  executions  on 
slaves  sufficient  in  value  to  satisfy  the  same,  but  that 
he  had  failed  to  account  to  her  for  the  proceeds,  and 
if  it  should  turn  out  that  the  proceeds  of  the  slaves 
80  levied  on  had  been  exhausted  in  i^tisfying  prior 
liens,  then  that  she  have  a  decree  against  Absalom 
Mosely   and   his  sureties  on   his  injunction  bond. 

The  sureties  of  Blackwell  rely,  in  their  answer,  upon 
the  defence  that  Blackwell  had  exhausted  all  the  pro- 
ceeds of  the  slaves  levied   on  in  satisfying  prior  claims, 
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and,   therefore,  that  he   was  in   no   default,  and  no   lia- 
bility  rested   on   them. 

The  main  issue  raised  by  the  pleadings  and  proof 
was,  whether  Blackwell,  the  constable,  levied  the  three 
executions  on  a  sufficient  amount  in  value  of  unen- 
cumbered property  of  either  of  the  defendants '  therein 
liable  before  Absalom  Mosely  to  have  satisfied  the 
same  if  the  proceeds  had  been  so  applied?  The  three 
executions  amounted  to  about  $1,100.  It  is  clear  from 
the  returns  on  the  three  executions  that  they  were 
levied,  as  early  as  October  20,  1860,  on  t&e  negroes 
Joseph  and  Nance,  the  former  valued  iat  $800,  and  the 
latter  at  $600,  more  than  enough  to  satisfy  all  the 
executions,  without  regard  to  negro  Vina,  also  levied 
on,  and,  probably,  worth  as  much  as  either  of  the 
others,  but  replevied,  but  by  whom  does  not  appear. 
Bonds  for  the  delivery  of  Joseph  and  Nance  for  sale, 
on  the  15th  of  November,  1860,  were  forfeited.  It 
appears  from  the  proof  of  J.  F.  Brown,  that  about 
the  22d  of  November,  1860,  he  heard  Absalom  Mosely 
ask  Blackwell  if  he  had  property  enough  levied  on  to 
satisfy  these  three  executions.  His  reply  was,  ''not 
quite  enough."  Whereupon,  Absalom  Mosely  delivered 
to  him  a  negro  girl  named  Caledonia,  the  property  of 
Robert  Mosely,  worth  from  $600  to  $800,  to  be  levied 
on,  and  that  Blackwell  took  the  negro  into  possession, 
and  it  is  in  proof  that  he  deposited  her  in  jail.  It 
is  thus  shown  that  property  of  the  value  of  $2,000 
was  levied  on  by  Blackwell  for  the  satisfaction  of  these 
executions. 
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It  devolved  upon  Blackwell  and  his  sureties  to  show 
how  this  property  was  disposed  of^  in  order  to  escape 
the  consequence  of  such  levy.  After  carefully  examin- 
ing the  proof  adduced  by  the  sureties^  we  are  forced  to 
concur  with  Chancellor  Marks^  that  they  have  failed 
to  show  that  the  constable  either  appropriated  the 
negroes  in  satisfaction  of  other  prior  claims,  or  that 
he  so  applied  them  otherwise  as  to  relieve  himself  and 
sureties  from  responsibility.  We  see  no  satisfactory 
evidence  that  there  were  prior  claims  upon  the  prop- 
erty,  and  after  the  delivery  bonds  for  Joseph  and 
Nance  were  forfeited,  we  find  no  explanation  of  his 
fiiilure  then  to  proceed  and  make  the  money.  There 
is  evidence,  that  after  taking  possession  of  the  negro 
Caledonia,  he  placed  her  in  jail,  but  there  is  nothing 
showing  why  she  was  not  sold.  No  presumption  as  to 
the  discharge  of  his  duty  by  the  officer  can  prevail  in 
the  face  of  the  evidence  of  failure  to  discharge  the  same, 
which  is  furnished  by  his  own  returns.  It  is  possible, 
that  if  the  sureties  had  had  the  benefit  of  the  aid  of 
the  officer  in  making  their  defence,  they  might  have 
been  able  to  explain  the  transactions  so  as  to  relieve 
themselves  to  some  extent  from  liability;  but  as  the 
record  is  presented  to  us,  we  are  constrained  to  hold 
that  they  are  responsible,  and  to  affirm  the  decree  of  the 
Chancellor,  with  costs. 
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The  State  v.  Logan  Peeby. 

1.  Cbihinal  Law.    New  tridL    Appeal  from  order  granting.    The  Act  of 

March  24, 1875,  allowing  either  party  to  except  to  the  action  of  the 
Circuit  Court  in  granting  or  refusing  a  new  trial,  does  not  provida 
for  an  appeal  before  final  judgment.  An  appeal,  therefore,  from  the 
action  of  a  Criminal  Judge  granting  a  new  trial  to  «  defendant  con- 
victed of  a  felony  is  dismisBed  by  the  Court  as  not  being  authorised 
by  the  Act 

2.  Same.    Same.    Same,    Question  reserved.    The  Court  reserve  the  ques- 

tion as  to  whether  the  Act  is  applicable  to  criminal  cases  at  all,  its 
determination  not  being  required. 


FROM   BUTHERFORD. 


Appeal  from  the  Criminal  Court.  Tho6.  N.  FrazieBi 
Jadge. 

Attorney-General   Heiskell  for  the  State. 

No  brief  appears  for  defendant. 

McFarland,   J.,  delivered  the  opinion   of  the  Court. 

The  defendant  was  tried  and  convicted  of  murder 
in  the  second  degree,  and  upon  his  application  the 
Judge  of  the  Criminal  Court  granted  a  new  trial. 
The  Attorney-General  took  a  bill  of  exceptions,  showing 
the  grounds  upon  which  the  Court  acted,  and  prayed 
an  appeal  to  this  Court,  which  was  granted.  This  was 
supposed  to  be  authorized  by  an  Act  of  the  General 
Assembly,  passed  and  approved  March  24th,  1875.       It 
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is  as  follows:  ''That  where  a  motion  for  a  new  trial 
is  granted  or  refused^  either  party  may  except  to  the 
decision  of  the  Court^  and  may  reduce  to  writing  the 
reasons  offered  for  said  new  trial,  together  with  the 
substance  of  the  evidence  in  the  case,  and  also  the 
decision  of  the  Court  on  said  motion,  and  it  shall  be 
the  duty  of  the  Judge  before  whom  such  motion  is 
made  to  allow  and  sign  the  same,  and  such  bill  of 
exceptions  shall  be  a  part  of  the  record  in  the  case, 
and  it  shall  be  lawful  for  the  appellant  in  such  case 
to  assign  for  error  that  the  Judge  in  the  Court  be- 
low improperly  granted  or  refused  a  new  trial  therein^ 
and  the  Supreme  Court  shall  have  power  to  grant  new 
trials,  or  to  correct  any  error  of  the  Circuit  Court  in 
granting  or   refusing   the  same." 

We  do  not  deem  it  proper  to  undertake  at  present 
a  construction  of  this  Statute,  further  than  to  say  that 
it  does  not  authorize  the  present  appeal.  Whether 
applicable  to  criminal  cases  at  all  or  not  we  do  not 
now  determine.  While  the  Act  seems  to  contemplate 
a  review  in  this  Court  of  the  action  of  a  Circuit  Court 
in  granting  a  new  trial,  when  the  cause  shall  come 
before  this  Court  for  review,  yet  it  does  not  provide 
for  an  appeal  before  final  judgment,  and  we  certainly 
could  not  adopt  a  construction  involving  a  change  so 
radical  in  its  character  in  the  absence  of  direct  legis- 
lation  to   that  effect. 

Let  the  appeal  be  dismissed,  and  the  cause  remanded 
t#  be  proceeded   with. 
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A.  J.  Mason  i;.  Metcalf  &  Syleb. 

FBOsaaBOBT  Note.  Wkai  not.  Damages  and  costs.  When  sureUes  on  appeal 
bond  liable  for.  A  promise  in  writing  to  refund  a  sum  of  money  re> 
ceiyed  from  another,  upon  condition  that  a  certain  receipt  be  pro- 
duced, is  not  a  promissory  note,  and  where  judgment  was  rendered 
thereon  for  the  holder  by  a  magistrate,  from  which  the  other  party 
appealed,  it  was  error  in  the  Circuit  Court  to  render  judgment  against 
the  sureties  on  the  appeal  bond  for  the  amount  of  the  Justice's  judg- 
ment, damages  and  costs  as  provided  by  {3162  of  the  Code,  although 
the  penalty  in  the  bond  was  in  double  that  amount,  and  conditioned 
to  comply  with  and  perform  the  judgment  of  the  Circuit  Court.  The 
judgment  against  the  sureties  should  have  been  for  damages  and 
costs  only  under  {3163  of  the  Code. 

Case  cited :  Whiteman  v.  Childress,  6  Hum.,  303. 

Authorities  cited:  Parsons  on  N.  &  B.,  vol.  1,  page  30;  Williamson  ei 
Bennett,  2  Comp.,  417. 


FROM   FRANKLIN. 


Appeal  from  the  Chancery  Court.       W.  P.  Hickeb- 
60N^  Chancellor. 

Brannan  &  Hunt  for  Mason. 

8.  Metcalfe  for  Metcalf  and  Syler. 

NicHOLSON^  C.  J.^   delivered  the  opinion  of  the  Court. 

Mason  sued  J.   Goar  before  a  Justice  of  the  Peace 
of  Franklin   County,  on  the  following  paper  writing: 

''Received  of  A.  J.   Mason  &  Co.  ^108  46,  it  being 
the  amount  of  a  receipt  I  hold  on  J.  G.  Hambleton 
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for  notes  on  F.  G.  Enocks,  in  the  hands  of  W.  C. 
Alman  for  collection.  Now^  if  J.  6.  Hambleton  pro- 
daces  said  Alman's  receipt^  I  promise  to  refand  the 
money  to  A.  J.  Mason,   Hambleton's  agent. 

Signed,  Joshua  Goab." 

The  warrant  issued  by  the  magistrate  on  this  paper 
required  Goar  to  answer  the  complaint  of  A.  J.  Mason, 
agent,  etc.,  in  a  civil  action  of  debt  due  by  receipt, 
under  certain   conditions,   etc. 

The  Justice  of  the  Peace  gave  judgment  against 
Goar  for  $143  69,  from  which  he  appealed  to  the  Cir- 
cuit Court,  giving  Metcalf  &  Syler  as  his  sureties  on 
his  appeal  bond,  which  was  in  the  penalty  of  $287, 
and  conditioned  to  comply  with  and  perform  the  judg- 
ment of  the   Circuit  Court. 

On  the  trial  in  the  Circuit  Court,  judgment  was 
rendered  for  (164  96  against  Hudgins,  as  administrator 
of  Goar,  principal,  and  Metcalf  &  Syler  as  sureties  on 
the  appeal  bond. 

Metcalf  &  Syler  have  appealed. 

The  question  presented  by  the  record  is,  whether 
the  Circuit  Judge  erred  in  giving  judgment  on  the 
appeal  bond  against  Metcalf  &  Syler  for  anything  more 
than  for  damages  and  costs?  This  depends  upon  the 
question,  whether  the  instrument  on  which  the  judgment 
was  rendered,  is  either  of  those  specified  in  §3162  of 
the  Code?  It  is  obvious  that  if  it  is  either  of  those 
instruments,  it  is  a  promissory  note. 

In  the  case  of  Whiteman  v.  OiUdresa,  6  Hum.,  303, 
the  following  definition  of  a  promissory  note   is  adopted 
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from  Story  on  Prom.  Notes,  as  strictly  aocarate:  viz.: 
^'A  promissory  note  may  be  defined  to  be  a  written 
engagement  by  one  person  to  pay  another  person  therein 
named,  absolutely  and  anconditionally,  a  sum  of  money 
certain,  at  a  time  specified  therein/' 

Mr.  Parsons,  in  his  work  on  Notes  &  Bills,  vol.  1, 
page  30,  says:  ''That  to  constitute  a  promissory  note, 
there  must  be  certainty,  first,  as  to  the  persons  who 
shall  receive  the  money;  second,  as  to  the  person  who 
is  to  pay;  third,  as  to  the  amount  to  be  paid;  fourth, 
as  to  the  time  of  payment;  and  fifth,  as  to  the  &ct 
itself  of  the  payment. '^  And  as  to  this  last  requisite, 
which,  he  says,  at  page  42,  is,  perhaps,  most  important 
of  all,  that  it  is  usually  expressed  by  the  rule  that 
the  promise  must  not  be  on  a  contingency.  Among 
the  illustrations  of  contingent  promises,  he  gives  the 
following:  ''If  the  promise  is  connected  with  the  re- 
ceipt of  drafts  or  notes,  and  is  to  be  understood  as  a 
promise  to  repay  them,  if  they  are  not  paid,  nothing 
will  be  due  on  the  promise,  and  as  it  is  not  certain 
that  they  will  be  paid,  this  is  a  contingency  fatal  to 
the  character  of  the  paper  as  a  promissory  note,  even 
if  it  be  not  negotiable.''  WUHamson  v.  Bennett,  2  Comp., 
417. 

The  definition  of  a  promissory  note  given  by  Story 
and  Parsons,  and  approved  by  this  Court,  requires  that 
it  shall  contain  an  absolute  and  unconditional  promise 
to  pay — ^that  the  promise  shall  not  be  contingent. 
Tested  by  this  definition,  we  are  forced  to  hold,  that 
the   written  instrument  sued    on    in   this  case   is  not  m- 
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promissory  note.  The  promise  to  pay  is  not  absolute 
and  unconditional^  but  it  is  made  to  depend  on  the 
contingency  that  Hambleton  '' produces  said  Alman's 
receipt."  If  this  receipt  is  not  produced,  then  the 
promise  is  not  binding.  The  production  of  the  receipt 
18  a  condition  precedent  to  the  obligatory  character  of 
the  promise.  As  it  was  not  certain  that  the  receipt 
would  be  produced,  for  that  reason  this  contingency  is 
fiital  to  the  character  of  the  paper  as  a  promissory 
note.  Upon  the  production  of  the  receipt  the  promise 
becomes  absolute,  and  for  its  breach  suit  might  be 
brought,  but  not  on  the  paper  as  a  promissory  note, 
but  on  it  as  the  evidence  of  a  contract  between  the 
parties,  upon  which  a  recovery  would  be  had  in 
damages. 

It  follows  that  the  Court  below  erred  in  giving 
judgment  against  Metcalf  and  Syler  for  the  amount  of 
the  Justices'  judgment.  It  should  only  have  been  given 
for  damages  and   costs,  under  §3163   of   the   Code. 

The  judgment  will  be  reversed  as  to  Metcalf  & 
Syler,  and  the  proper  judgment  be  rendered  here.  The 
costs  of  this   Court  will   be   paid   by   the  appellee. 
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HiLLMAN  &  Bbothebs  t;.  Anthony,  Rankin,  et  aL 

1.  MECHAmcs'  LiEir.    Enforced mhert.     Wkoicamt  may  hetran^emd.    A 

mechanics'  lien  may  be  enforced  by  attachment,  either  at  law  or  in 
equity,  and  when  the  proceeding  is  begun  at  law,  it  is  a  proper  exercise 
of  discretion  in  the  Court  to  transfer  it  to  the  Chancery  Court,  where 
a  bill  for  a  like  purpose  was  pending,  that  all  the  questions  arising 
might  be  there  determined. 

Code  cited:  2^1987,  3543. 

2.  Same.    AUachment.     WhaiaffidamttoBtale.    But  wherever  begun,  if  the 

defendant  be  resident,  the  summons  is  the  leading  process,  and  the  at- 
tachment auxiliary,  and  the  latter  may  be  incorporated  with  the  former, 
and  while  the  usual  conditions  as  to  affidavit  and  bond,  etc.,  on  which 
the  attachment  is  issued,  must  be  conformed  to,  the  affidavit  need  not 
state  any  other  ground  for  its  issuance  than  that  such  lien  is  claimed. 

Cases  cited :  Brown  v.  Brown,  2  Sneed,  431. 

Codedted:  221987,  3455. 


FROM    SUMNER. 


Appeal  from    the    Chancery    Court.       Charles   G. 
Smith,  Chancellor. 

W.  B,  Bate  and    James   W.   McHenry    for  com- 
plainant. 

C.  B.  &  Lee  Head,  and  G.   W.   &  B.  F.  Allen 
for  defendants. 

Deaderick,    J.,    delivered    the    opinion   of  the    Court. 
In  March,  I860,  Anthony  bought  of  Moore  &  WHa, 
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machinists,  of  Nashville,  certain  machinery,  consisting 
of  engine,  boiler  and  saw  mill,  which  was  erected  upon 
Anthony's  land  in  Sumner  County,  under  the  super- 
vision  of  said   Moore  &   Ellis. 

The  notes  of  Anthony  were  executed  to  Moore  & 
Ellis  in  March,  1860,  and  falling  due  at  different  pe- 
riods, the  last  one,  which  is  in  controversy  in  this 
case,  falling  due  eight  months  from  the  date  of  its 
execution. 

Defendant,  Bankin,  became  surety  on  said  notes, 
and  he  and  Anthony  were  sued  upon  said  last  named 
note  by  Hillman  &  Brothers,  to  whom  it  had  been 
transferred  before  due.  The  suit  was  instituted  by 
the  issuance  of  summons,  in  December,  1860,  in  the 
Circuit  Court  of  Sumner  County,  and  an  ancillary  at- 
tachment issued  at  the  same  time  with  the  summons, 
and  levied  on  the  land  of  Anthony,  claiming  mechan- 
ics  lien. 

During  the  late  civil  war,  most  of  the  papers  in 
the  cause  were  lost  or  destroyed,  and  in  November, 
1865,  they  were  supplied  in  part  under  the  direction 
of  the  Court,  and  in  part,  by  the  agreement  of  the 
the  parties. 

In  December,  1860,  Anthony  made  a  deed  of  trust 
to  secure  certain  creditors,  including  the  land  upon 
which  the  saw  mill  had  been  erected,  and  on  which 
the  attachment  had  been  levied.  And  in  November, 
1865,  this  bill  was  filed  by  complainants  in  the  Chan- 
cery Court  of  Sumner  County,  enjoining  the  trustee, 
Bennett,   from    paying    out    the    proceeds    of   the    said 
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land,  claiming  that  a  machinist's  or  mechanic's  lien 
existed  in  their  favor,  and  that  complainants  had  a 
suit  to  enforce  it  pending  in  the  Circuit  Court  of 
said  county.  Soon  after  the  filing  of  the  bill,  upon 
application  of  plaintifis  in  the  Circuit  Court,  the  cause 
there  pending  was  transferred  to  the  Chancery  Court, 
where  the  bill  was  pending,  the  Court  being  of  opinion 
that  the  cause  then  pending  in  said  Circuit  Court, 
was  of  an  equitable  character,  and  best  suited  to  the 
jurisdiction  and  forms  of  proceeding  of  the  Chancery 
Court. 

Other  proceedings  were  had  in  said  Chancery  Court, 
in  which  the  parties  beneficially  interested  in  the  'trust 
deed,  by  cross-bill  were  brought  into  the  Chancery 
Court,  but  it  is  unnecessary  to  further  notice  those 
proceedings,  or  the  application  of  Bennett,  the  trustee, 
to  file  an  answer,  and  the  refusal  of  the  Court  to 
grant  him  leave,  as  we  think  there  was  no  error  in 
such   refusal. 

Anthony  answered,  and  the  Chancellor  dismissed 
complainants  bill,  and   they  have  appealed   to  this  Court. 

The  suit  at  law  upon  the  note  was  begun  by  sum- 
mons, the   attachment  issued   was  styled   ancillary. 

In  Brovm  v.  BrowUy  2  Sneed,  431,  it  is  held,  that, 
the  attachment  which  secures  and  ^enforces  the  mechan- 
ics' lien  is  auxiliary  and  collateral  to  the  original 
process  which  compels  the  appearance  of  the  defendant, 
except  in  cases  under  the  Statutes  which  authorize  the 
issuance  of  an  original  attachment  to  compel  appear^ 
anoe;   so,  where   a  defendant  is    not  a  non-resident,  or 
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absconding,  etc.,  he  must  be  served  personally  with 
notice  of  the  suit,  and  the  auxiliary  attachment  may 
issue  simultaneously  with  the  summons,  and  be  levied 
upon  the  defendant's  property  in  order  to  preserve  and 
enforce  the  lien. 

But  being  in  aid  of  the  ordinary  remedy  by  suit, 
the  attachment  must  follow  it,  and  be  issued  from  the 
same  Court  which  has  jurisdiction  of  plaintiffs'  de* 
mand,  conforming  at  the  same  time  to  the  usual  con- 
ditions as  to  the  affidavit,  bond,  etc.,  on  which  the 
attachment  is  issued. 

§1987  of  the  Code,  briefly  enacts :  "  This  (the  me- 
chanics') lien  shall  be  enforced  by  attachment,  either 
in  law  or  in  equity."  This  section  prescribes  no 
different  form  of  procedure  from  those  obtaining  in 
other  cases,  in  which  attachments  may  issue.  It  does 
not  auth9rize  dispensing  with  the  bond,  writ  and  affi- 
davit, essential,  as  repeatedly  held  in  other  cases  of 
attachment. 

Without  the  Statute  authorizing  the  attachment  in 
fiivor  of  mechanics,  it  could  not  issue  at  all,  except 
for  certain   enumerated  causes. 

This  proceeding  may  be  by  bill  or  petition  setting 
forth  the  facts,  and  the  facts  to  be  set  forth  are  those 
entitling   him,   under  the   Statute  to   the   lien. 

The  defendant  must  be  summoned  to  appear,  to 
answer  the  plaintifis'  suit,  whether  it  be  begun  at  law 
or  in  equity,  unless  there  \he  cause  alleged  for  the 
issuance  of  an  original  attachment  under  §3465  of  the 
Code. 
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Where  process  is  served  upon  the  person,  the  at- 
tachment is  auxiliary,  process,  and  in  Brown  v.  JBroton, 
2  Sneed,  431,  it  is  said  if  the  plaiotiff  desires  to  se- 
cure and  enforce  his  lien,  ^^he  must  cause  an  attach- 
ment to  be  levied  on  the  property  as  auxiliary  to  the 
leading  process  in  the  suit,  or  we  see  no  objection  to 
its  being  incorporated  with  the  leading  process,  so  that 
it  distinctly  appear,  and  be  levied  on  the  property,*' 
so  that  the  main  &ct  to  be  made  to  appear,  is,  that 
it  is  such  a  proceeding  as  is  authorized  under  our  Stat- 
utes  giving  the   mechanics's   lien. 

At  the  April  Term,  1872,  of  the  Chancery  Court, 
upon  the  motion  of  defendants,  the  bill  was  dismissed 
upon  the  grounds,  that  the  attachment  issued  at  law 
to  enforce  the  mechanics'  lien  was  void,  on  account  of 
the  supposed   iusuificiency  of  the  affidavit    and  writ. 

As  an  ancillary  attachment,  it  would  be  insufficient 
in  ordinary  cases;  but  in  a  case  where  its  sole  object 
is  in  aid  of  the  suit  to  enforce  the  mechanics'  lien, 
it  need  not  state  any  other  ground  for  its  issuance 
than   that   such   lien     is   claimed. 

This  is  done  very  distinctly  in  the  affidavit,  which 
prays  for  the  issuance  of  an  attachment  to  be  levied 
upon  the  lands,  upon  which  the  machinery  was  erected^ 
describing  in  the  affidavit  the  machinery  and  the  land, 
as  well  as  the  amount  and  character  of  the  indebted- 
ness, and  praying  for  the  enforcement  of  said  lien  by 
said   attachment.       A  sufficient  bond  was  given. 

The  attachment  was  issued  and  levied  upon  the 
land. 
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The  §3543  of  the  Code,  applies  exclnsively  to  me- 
chanics^  lien,  which  may  be  enforced  at  law  or  in 
equity,  by  '^bill  or  petition  under  oath,  setting  forth 
the  fiicts/'  upon   the  giving  bond,   etc. 

Or,  according  to  the  case  in  2  Sneed,  431,  the  at- 
tachment may  be  incorporated  with  the  leading  process. 

We  are  of  opinion,  therefore,  that  the  proceedings 
at  law  were  sufficient  to  fix  and  preserve  the  mechan- 
ics' lien,  and  that  it  was  a  proper  exercise  of  discretion 
to  transfer  said  legal  proceedings  to  the  Ch^incery 
Court,  where  this  bill  was  pending,  so  as  to  have  all 
the  questions  arising  within  the  control  and  jurisdiction 
of  the  same  Court. 

The  Chancellor's  decree  dismissing  the  bill  will  be 
reversed,  and  the  complainants  will  have  a  decree  to 
enforce  said  lien,  and  the  defendants,  who  filed  cross- 
bills, will  pay  the  costs  thereof  respectively,  in  this 
Court  and  the  Court  below,  and  the  residue  of  the 
costs  wiU  be  paid  by  defendants. 
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Susan  Mathews,  d  al».  v.  W.  G.  Massey,  Adm'r.,  et  ah. 

1.  Paboltritbt  of  lanb.    Oa»injvdqiMnL    A  valid  trust  of  land  maj 

be  created  by  parol,  and  to  satisfy  the  Statute  of  Frauds,  it  will  be 
sufficient  to  show  by  written  evidence,  the  existence  of  the  trust.  Thus, 
a  'husband  bought  land  for  his  family,  paying  part  cash,  and 
executing  notes  for  the  balance.  The  vendor  ratained  the  title,  but 
verbaUy  agreed  with  the  husband,  that,  upon  completion  of  the  pay- 
ments, he  would  convey  the  land  to  the  wife  for  life,  remainder  in  fee 
to  the  children.  The  purchase  notes  were  paid,  and  the  conveyance 
was  made  to  the  husband,  as  trustee,  to  carry  out  the  original  intention 

Hddt  That  the  parol  agreement  created  a  valid  trust  in  favor  of  the  ben- 
eficiaries, and  that  their  equity  was  superior  to  that  of  a  creditor  of 
the  husband  and  vendor,  becoming  such  after  completion  of  the  pay- 
ments, and  before  the  execution  of  the  conveyance. 

Case  cited :  Smith  v.  Bradley,  4  Sneed  305. 

Authorites  cited:  HUl  on  Trustees,  88;  3  Ves.,  707;  5  Ves.,  308;  12 
Ves.,  74;  IJ.  C.  R,  339 ;  4  Munf.,  77. 

2.  Same.    Same.    When  attorney  may  not  (X)mpr(miigedie7iU^  suit.    An  attorney 

has  in  general,  no  authority  to  enter  into  a  compromise,  without  the 
sanction  of  his  client,  express  or  implied;  therefore,  when  such 
creditor  having  attacked  the  conveyance  above-mentioned,  the  solicitor, 
for  the  beneficiaries,  by  way  of  a  compromise,  agreed  to  a  decree  in 
which,  contrary  to  the  truth  of  the  case,  and  without  the  knowledge 
or  consent  of  his  clients,  an  admission  was  made,  amounting  to  a  sur^ 
render  of  their  claim  to  the  land ;  whereupon,  the  beneficiaries  filed 
this  bill,  repudiating  the  act  of  the  solicitor,  denying  the  admission  so 
made,  asserting  their  claim  and  asking  to  have  the  decree  annulled. 

Heldj  that  the  action  of  the  solicitor  was  unauthorized  under  the  circum- 
stances, and  not  having  been  ratified  by  his  clients,  the  decree  based 
upon  it  was  a  nullity;  that  complainants  (except  two  of  the  adult 
children  concluded  by  a  pro  confeaao  against  them  in  the  former  suit) 
were  entitled  to  the  relief  sought ;  that  the  wife  took  a  life  estate,  and 
the  children  (with  the  exception  mentioned)   and  the  complainant 
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in  the  fonner  suit,  (the  creditor)  were  tenantB  in  common  of  the 
mainder. 

Authority  cited :  1  Par.  Con.,  117 ;  Walker  «.  Parker,  7.  Granch,  436. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court.  E.  H.  East, 
Chancellor. 

John  Beid  for  Massey. 

M.  M.  Bbien  for   Mathews. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the    Court 

This  is  a  bill  of  review  to  set  aside  a  decree  made 
on  the  23d  of  June,  1869,  in  the  case  of  Wm.  O. 
Massey,  admW.  v.  A.  D.  Eubank,  d  aJs,,  for  error  ap- 
parent on  the  &ce  of  the  decree,  and  in  the  nature 
of  a  bill  of  review,  for  fraud  in  the  procurement  of 
the   decree. 

The  questions  to  be  determined  arise  upon  the 
following  iacts :  On  the  1st  of  January,  1854,  Kindred 
Ray  sold  to  Henry  W.  Mathews  a  tract  of  land  of 
eighty-four  acres,  at  $30  per  acre,  receiving  about  one- 
third  of  the  price  in  cash  and  property,  and  for  the 
residue,  Mathews  took  two  notes,  of  (750  each,  paya- 
ble at  one  and  two  years.  The  wife  of  Mathews 
was  a  sister  of  Ray,  and  for  that  reason,  Ray  sold 
the  land  at  a  price  below  its  value,  by  ^5  an  acre, 
and  agreed  with  Mathews  and  his  wife,  that,  when  the 
purchase  money  was  all  paid,  he  would  make  the  title 
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for  the  use  and  benefit  of  Mathews^  wife  and  children. 
The  sale  was  by  parol^  no  bond  or  memorandum  in 
writing  having  been  made.  The  two  notes  were  as- 
signed by  Ray  and  fully  paid  off  by  Mathews  in  1864, 
but  Ray  did  not  make  the  title  until  August  8,  1866, 
when  he  executed  a  deed  to  Henry  Mathews,  in  trust 
for  his  wife  for  life,  and  then  to  her  children,  in  pur- 
suance of  the  original   parol  agreement. 

It  does  not  appear  that  Mathews  was  indebted  either 
in  1864,  when  the  land  was  bought,  or  in  1864,  when 
the  purchase  money  was  all  paid  up.  But  in  July, 
1865,  he  became  the  surety  of  Ray  on  several  notes 
executed  to  John  E.  Gleaves,  the  intestate  of  W.  G. 
Massey,  for  over  |2,500.  This  liability  was  incurred 
about  a  year  after  the  purchase  money  of  the  land 
was  fully  paid  by  Mathews,  and  about  a  year  before 
the  deed  for  the  land  was  executed  by  Ray  to  Math- 
ews, as  trustee   for  his   wife   and  children. 

On  the  30th  of  August,  1866,  W.  6.  Massey,  as 
administrator  of  Gleaves,  took  from  Ray  a  conveyance 
in  trust,  of  two  tracts  of  land,  Phineas  Grarret  being 
trustee,  to  secure  the  payment  of  the  several  notes  due 
by  Ray  and  Mathews  to  Gleaves,  after  satisfying  other 
preferred  debts  of  Ray.  On  the  18th  of  April,  1867, 
without  having  enforced  the  deed  of  trust  of  Ray, 
and  ascertained  the  balance  due  from  Ray  and  Math- 
ews, after  applying  the  proceeds  of  the  land  so  con- 
veyed, toward  the  notes  of  Ray  and  Mathews,  as 
provided  by  the  trust  deed,  Massey  filed  his  bill  against 
Ray,  Mathews  and  his  wife,  Susan,  and  her  five  children, 
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Albert  J.,  Henry  C.^  John  H.^  Jeremiah  6.  and  Mary 
E.,  for  the  purpose  of  having  the  deed  of  Bay  to 
Mathews,  as  trustee  for  his  wife  and  children,  set  aside 
for  fraud,  and  that  the  land  might  be  subjected  to  the 
debt  of  Bay  and  Mathews.  He  alleged  that  Mathews 
advanced  and  paid  the  consideration  money  to  Bay, 
and  when  he  was  largely  indebted,  and  that  the  deed 
was  made  to  prevent  his  creditors  from  subjecting  the 
same  to  the  payment  of  his  debts.  He  alle^^ed  that 
Bay  was  largely  indebted  to  his  intestates'  estate  at 
the  time  of  the  conveyance  to  Mathews,  and  had  no 
right  so  to  convey  the  land.  He  alleges  that  the 
conveyance  was  fraudulently  made  both  by  Bay  and 
by  Mathews.  In  this  bill  no  allusion  is  made  to  the 
fi€t,  that  he  had  taken  a  deed  of  trust  on  Bay's  land 
to  secure  the  debts  sought  to  be  satisfied  out  of  the 
land  conveyed  to  Mathews  in  trust  for  his  wife  and 
children. 

Bay  answered,  and  insisted  that  Massey  had  no  right 
to  trouble  his  surety,  Mathews,  because  he  had  been 
secured  by  the  conveyance  of  his  own   lands. 

Mathews  and  wife  answered  jointly,  stating  that,  in 
1854,  Mathews  purchased  the  land  in  controversy,  of 
Bay,  and  paid  for  the  same,  with  the  understanding 
at  the  time  the  purchase  was  made,  that  the  land  should 
be  conveyed  in  trust  for  Mathews'  wife,  and  that  the 
conveyance  was  made  in  August,  1866,  according  to 
the  original  contract;  that  they  went  into  possession 
under  the  contract,  which  was  by  parol,  in  1854,  and 
have  held  it  ever  since,  denying  all   fraud,   and   insist- 
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ing  on  the  Statute  of  Limitations^  and  that  Mathews 
had  paid  for  the  land  in  fuU^  before  the  transaction 
between  Ray  and  Gleaves,  and  that  Bay  was  then 
holding  the  title  only  as  trustee  for  Mathews'  wife  and 
children.  She  insists  on  her  superior  title  to  the 
land^  as  her  husband  was  out  of  debt.  They  insist 
that  Massey  should  exhaust  his  remedy  against  Ray's 
property,  before  disturbing  their  title. 

This  answer  was  only  sworn  to  by  Mathews,  although 
it  purports  to  be  the  joint  answer  of  himself  and  wife. 
No  exception  was  taken  by  Massey's  solicitor  to  the 
fiiilure   of  the   wife   to  sign  and  waiver  to  the  answer. 

It  appears  that  three  of  the  children  of  Mathews 
and  wife  were  adults,  and  two  minors.  One  of  the 
adults,  Henry  C,  answered,  and  the  bill  was  taken  for 
confessed  as  to  the  other  two  adults.  J.  B.  White 
was  appointed  guardian  ad  litem,  and  solicitor  for  the 
two  minors,  and  filed  an  answer  for  them.  He  was 
also  the  solicitor  of  Ray,  Mathews  and  wife,  and  H. 
C.  Mathews,  and   filed   all   their  answers. 

The  cause  was  heard  on  the  2nd  of  June,  1869, 
upon  the  answers  of  the  parties  and  the  order  pro 
confesso,  ^^  and  upon  the  agreement  and  admission  of  the 
parties." 

Among  other  recitals  in  the  decree  is  the  follow- 
ing: "And  it  further  appearing  to  the  Court,  that  the 
defendant.  Kindred  Ray,  conveyed  to  the  defendant, 
Henry  Mathews,  by  deed,  a  tract  of  land  containing 
eighty-four  acres,  etc.,  and  upon  which  the  said  Math- 
ews had   been     living    for    ten    years,  in  trust  for  the 
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benefit  of  his  wife,  (the  defendant,  Susan  Mathews,)  for 
her  life,  and  at  her  death  for  the  use  and  benefit  of 
their  children,  etc.;  that  said  trust  deed  was  made  on 
the  8th  day  of  August,  1866 ;  and  it  is  admitted  that 
said  land  was  bought  with  the  money  of  the  defend- 
ant, Henry  Mathews,  and  after  the  debt  owing  to 
complainant  had  been  contracted,^'  it  was,  therefi^re^ 
held  and  decreed,  that  the  deed  was  invalid. 

It  was  further  decreed,  ^^with  the  consent  of  all 
parties,"  that  Massey  recover,  etc.,  and  directing  the  • 
Clerk  and  Master  first  to  sell  the  land  embraced  in 
Bay's  deed  of  trust  to  Garrett,  and  if  that  failed  to 
satisfy  the  debt  of  Ray  and  Mathews,  then,  that  the 
eighty-four  acres  conveyed  in  trust  for  Mathews,  wife 
and   children  be  sold. 

The  present  bill  was  filed  by  Susan  Mathews  and  her 
five  children  against  Massey,  as  administrator  of  Gleaves, 
and  Ray  and  Mathews,  to  have  the  decree  rendered 
on  the  23rd  of  June,  1869,  set  aside  and  annulled, 
upon  the  ground  that  complainants  had  given  no  con- 
sent to  the  decree  as  entered,  and  had  not  admitted 
or  authorized  any  one  to  admit  for  them,  that  the 
eighty-four  acres  of  "  land  was  bought  with  the  money 
of  Henry  Mathews,  and  after  the  debt  owing  to  the 
complainant  had  been  contracted."  They,  therefore,  al- 
lege that  the  decree,  based  on  this  unauthorized  consent 
and  admission,  was  procured  by  fraud  as  to  Mrs.  Math- 
ews and  the  adult  children,  and  that  it  is  erroneous 
on   its  face  as  to  the   two  minors. 

This  bill  was  answered  by  Massey,  and  proof  taken 
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on  both  sideS;  when  the  &ot8  already  stated  were  de» 
veloped.      Ray  and  Mathews  fidled  to  answer. 

Upon  the  hearing  of  the  cause,  the  Chancellor  was 
of  opinion  that  complainants  were  not  entitled  to  relief^ 
and   dismissed  their   bill. 

The  proof  in  the  case,  and  all  the  circamstanoes 
make  it ,  clear  that  Mr.  White,  while  acting  as  solicitor 
for  complainant,  where  the  decree  sought  to  be  set 
aside  was  rendered,  believed  that  it  was  to  their  interest 
that  the  land  conveyed  by  Ray  to  Garrett,  should  be 
first  sold,  inasmuch  as  there  was  some  reason  for  sup- 
posing that  this  land  would  pay  off  the  debt  sought 
to  be  enforced  against  the  land  claimed  by  complain- 
ants. As  the  pleadings  stood,  complainants  could  not 
have  required  Massey  to  resort  first  to  the  land 
conveyed  to  Garrett.  There  was,  therefore,  nothing 
firaudulent  in  procuring  the  decree  to  be  so  made  by 
consent. 

But  the  gravamen  of  the  complaint  in  the  present 
bill  is,  that  the  solicitor  '^admitted  that  the  eighty-four 
acre  tract  was  bought  with  the  money  of  the  defendant, 
Henry  Mathews,  and  after  the  debt  owing  to  oom- 
plainant  had  been  contracted.'^  This  admission  was 
necessarily  fiaital  to  the  defence,  which  Susan  Mathews 
and  her  children  had  set  up  in  their  answer  to  Mas- 
sey's  bill.  That  defence  was,  that  the  land  was 
purchased  in  1854,  when  Henry  Mathews  was  free  of 
debt,  and  paid  for  by  him  in  1864,  when  he  was  still 
firee  of  debt,  and  a  year  before  the  debt  to  Massey's 
intestate  was   contracted.      The  admission  was  in  direei 
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contradiction  of  this  defence,  and  was  a  surrender  of 
the  ground  on  which  they  claimed  the  land.  The 
fiusts  on  which  the  defence  rested  were  known  to  the 
solicitor,  as  he  had  drawn  the  answers  in  which  the 
defence  was  made. 

The  proof  in  the  present  case  fully  sustains  the 
&cts  relied  on  in  their  answer  to  Alassey's  bill^ 
showing  clearly  that  in  1854,  Henry  Mathews,  by  parol 
contract,  bought  the  land  in  dispute,  paying  one-third 
down,  and  giving  his  two  notes  for  $750  each,  which 
he  paid  off  fully  in  1864,  and  thai  at  the  time  of 
the  purchase  it  was  agreed,  that,  when  the  purchase 
money  was  paid,  the  title  should  be  made  for  the  benefit 
of  Mathews^  wife  and  children.  It  is  further  shown, 
that  Bay,  a  brother  of  Mathews'  wife,  deducted  $6 
per  acre  from  the  price  of  the  land,  because  it  was 
bought  as  a  home  for  his  sister  and  her  children,  and 
because  Mathews  agreed  to  make  the  title  to  them^ 
when  the  purchase  money  should  be  paid.  It  was 
shown,  also,  that,  when  the  land  was  bought,  in  1864, 
and  when  it  was  finally  paid  for,  in  1864,  Henry  Math- 
ews was  out  of   debt. 

It  is  manifest,  that,  if  these  facts  constituted  a  good 
defence  to  Massey's  bill,  then  this  defence  was  aban- 
doned by  the  admission  that  Mathews  bought  and  paid 
for  the  land  afler  he  had  become  indebted  to  Massey's 
intestate.  We  think  it  is  to  be  fiurly  inferred,  that 
the  then  solicitor  was  of  opinion  that  the  facts  stated 
did  not  constitute  a  good  defence,  and  that  Maseey's 
claim  would   prevail;   and,   that    under    this  conviction, 
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he  made  the  admission,  believing  that  he  was  promoting 
the  interests  of  his  clients  in  procuring  the  land  con* 
veyed  to  Ghirrett  by  Bay,  to  be  first  sold,  and  also 
having  the  approval  of  Ray  and  Mathews  in  making 
the  admission. 

But  while  this  view  acquits  the  solicitor  of  any 
fraudulent  intent,  it  leaves  open  the  question,  whether 
he  was  not  mistaken  as  to  the  validity  of  the  defence 
of  his  clients,  and  also  whether  his  consent  and  his 
admission  were  binding  upon  them,  and  whether  there 
is  error  in  the  decree  based  on  the  admission.  If 
their  defence  was  really  invalid,  then,  of  course,  they 
were  not  injured  by  the  decree,  although  it  was  based 
on  an  admission  which  the  solicitor  may  have  no  right 
to  make ;  and,  under  this  view,  we  would  not  disturb 
the  decree. 

The  defence  relied  on  by  complainants  was,  that  Bay 
held  the  legal  title  of  the  land  as  their  trustee,  by 
contract  with  Mathews;  that  the  cash  payment  of 
seven  or  eight  hundred  dollars  made  at  the  time  of 
the  contract,  was  made  for  their  use  and  benefit;  that 
when  the  two  notes  of  $750  each  were  paid,  they 
were  paid  in  pursuance  of  the  original  contract,  for 
their  use  and  benefit;  and  that  when  the  contract 
was  made,  and  the  purchase  money  was  paid,  Mathews 
was  free  from  debt,  and  had  a  perfect  right  to  appro- 
priate   his  money  for  their  use  and   benefit. 

It  is  clear,  that  if  this  contract  had  been  reduced 
to  writing,  and  signed  by  the  parties,  it  would  have 
created  a  valid  trust,  which  the  beneficiaries  could  -have 
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enforced  in  a  Court  of  Equity,  upon  the  &ot8  stated. 
Is  the  trust  defeated  by  the  fact,  that  the  contract 
was  by  parol?  If  the  answer  to  this  question  de* 
pended  upon  §7  of  the  English  Statute  of  Frauds, 
we  find  high  authority  for  the  position  that  it  is  not 
necessary,  under  that  section,  that  the  trust  should  be 
created  by  writing,  but  only  that  it  should  be  mani- 
feded  and  proved  by  writing.  Hence,  Mr.  Hill,  in  his 
work  on  Trustees,  page  88,  says :  "  Upon  the  construc- 
tion put  upon  these  words  it  has  be^n  decided,  that, 
a  trust  of  land  may  be  still  effectually  created  by 
parol;  and  in  order  to  satisfy  the  Statute,  it  will  be 
sufficient  to  show,  by  written  evidence,  the  existence  of 
the  trust."  For  this  he  cites  3  Ves.,  707;  5  Ves., 
808;  12  Ves.,  74;  1  J.  C.  R.,  339;  4  Munf.,  77,  to- 
gether with  a  long  list  of  other  American  authorities. 
Mr.  Hill  proceeds  to  say :  ^^  If  the  trust  were  con- 
sidered to  derive  its  existence,  ab  initio,  from  the  written 
declaration,  the  trust  estate  could  not  form  part  of 
the  disposable  property  of  the  cestui  que  trust  previously 
to  the  existence  of  that  declaration ;  and,  moreover,  up 
to  that,  time,  it  would  be  liable  for  the  acts  and  in- 
cumbrances of  the  ostensible  owner.  But  now  the 
declaration  when  made,  has  relation  backward,  to  the 
time  of  the  creation  of  the  trust,  of  which  it  is  the 
evidence,  and  consequently,  gives  effect  to  all  interme- 
diate acts  of  disposition  made  by  the  cestui  que  trvM, 
between  the  declaration  of  trust  and  its  actual  creation, 
while  it  defeats  the  rights  which  parties  claiming  under 
•the  trustee   might   have  otherwise  acquiesced.       This  is, 
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of  coarse,  Bubject  to  the  protection  always  given  in 
eqaity  to  persons  in  the  situation  of  bona  fide  pur- 
chasers for  valuable  consideration  without  notice.'^ 

In  the  present  c&se  the  trust  was  created  by  parol, 
when  the  land  was  purchased  in  1854^  and  in  1866| 
the  trust  was  manifested  and  proved  by  the  deed  then 
executed   in  pursuance  of  the  parol  agreement. 

The  same  result  foUowSi  if  we  regard  the  transao* 
tion  not  as  creating  a  trust  by  parol,  but  simply  as 
a  parol  contract  for  the  sale  and  purchase  of  land,  in 
which  the  purchaser  was  paid  and  a  conveyance  made 
in  pursuance  thereof,  before  any  creditor,  becoming  such 
after  the  payment  of  the  purchase  money  intervened 
to  prevent  the  consummation  of  the  contract.  By 
the  conveyance,  Mrs.  Mathews  and  children  having  the 
legal  title,  and  having  a  prior  and  superior  equity,  her 
title  could  not  be  disturbed ;  8need  v.  Bradley^  4  Sneed, 
805. 

It  follows  that  Mrs.  Mathews  and  her  children  had 
a  valid  defence  to  the  bill  of  Massey,  and  that  they 
lost  the  benefit  thereof  by  the  admission  of  their  so- 
licitor, that  Mathews  had  bought  and  paid  for  the 
land  after  his  liability  to  Massey's  intestate  occurred. 

It  appears  that  this  admission  was  made  without 
the  knowledge  or  ratification  of  Mrs.  Mathews  and  her 
children,  but  by  their  solicitor,  with  the  approval  of 
Mathews  and  Ray,  and  that  the  admission  was  made 
by  way  of  a  compromise,  by  which  the  land  of  Bay, 
conveyed  in  the  trust  deed  to  Garrett,  was  first  to  be 
sold,  and  the  land  of  Mrs.  Mathews  and  children  only 
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to  be  sold  if  the  land  of  Ray  fiuled  to  satisfy  Mas* 
sey's  claim.  As  the  basis  of  the  decree  carrying  out 
the  compromise^  the  admission  was  made  which  was 
fiital  to  the  defence  of  Mrs.  Mathews  and  children, 
and  which  admission  is  shown  in  the  present  case  not 
to  be  in  accordance  with  the  &ct8.  ^  It  is,  therefore, 
a  case  in  which  a  solicitor  under  a  misapprehension 
of  the  &cts  or  the  law,  has  made  a  compromise  by 
which  his  clients  have  lost  the  benefit  of  a  valid  de- 
fence to  an  unjust  claim  to  the  land. 

The  question  then  presents  itself,  did  the  solicitor, 
by  virtue  of  his  authority  as  such,  have  the  power  to 
make  such  an  admission  by  way  of  effecting  a  compro- 
mise by  which  his  clients  obtained  a  supposed  benefit. 
Mr.  Parsons  (1  Cont.,  117)  says:  "We  take  the  prac- 
tice to  be,  that  an  attomey^s  entries  on  the  docket, 
his  agreements  about  continuances,  about  evidence,  or 
the  conduct  of  the  trial,  or,  perhaps,  about  costs,  and 
the  like,  would,  in  general,  bind  the  client.'^  But  he 
adds,  according  to  the  American  authorities,  an  attorney 
employed  in  the  usual  way  to  conduct  a  suit,  has,  in 
general,  no  authority  to  enter  into  a  compromise  with- 
out  the  sanction  of  his  client,  express  or  implied.^' 

In  the  case  of  Walker  v.  Parker,  7  Cranch,  436, 
Chief  Justice  Marshall,  after  laying  it  down  as  the 
opinion  of  a  majority  of  the  Court,  that  an  attorney 
has  the  power  to  agree  to  the  reference  of  a  cause  to 
arbitration,  proceeds  to  state,  that  ^  this  is  substantially  a 
compromise,  and  not  an  award,'^  saying,  "  that  it  appears 
that  this  award  is    not   the  judgment  of  the  arbitrators 
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in  the  cause^  bat  a  oompromise  between  the  attorneys, 
taking  the  form  of  an  award;  and  a  compromise  made 
at  a  time  when  the  cause  was  not  so  desperate  as 
the  attorney  supposed  it  to  be.  It  was  a  sacrifice  of 
great  and  important  interests,  at  a  time  when  that 
sacrifice  does  not  appear  to  have  been  absolutely  neces- 
sary. Has  an  attorney  a  right  to  make  such  a  com* 
promise  V 

These  remarks  of  Chief  Justice  Marshall  as  to  ihe 
fiaicts  of  the  case  before  him,  are  entirely  applicable  to 
the  fitcts  now  before  us.  His  answer,  therefore,  to 
the  question,  whether  an  attorney  has  a  right  to  make 
such  a  compromise,  must  be  high  authority  in  the 
present  case.       His  answer  was : 

^'Although  an  attorney  at  law,  merely  as  such,  has 
strictly  speaking,  no  right  to  make  a  compromise,  yet 
a  Court  would  be  disinclined  to  disturb  one  which 
was  not  80  unreasonable  in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  impression  that  the 
judgment  of  the  attorney  has  been  imposed  on,  or  not 
fisiirly  exercised  in  the  case.  But  where  the  sacrifice 
is  such  as  to  leave  it  scarcely  possible  that,  with  a 
ftill  knowledge  of  every  circumstance,  such  a  compro- 
mise could  fiiirly  be  made,  there  can  be  no  hesitation 
in  saying,  that  the  compromises  being  unauthorized, 
and  being,  therefore,  in  itself  void,  ought  not  to  bind 
the  injured  party.  Though  it  may  assume  the  form 
of  an  award,  or  of  a  judgment  at  law,  the  injured 
party,  if  his  own  conduct  has  been  perfectly  blameless, 
ought  to   be   relieved   against    it.       The    opinion   is   the 
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more  reasonable,  because  it  is  scarcely  possible,  that,  in 
such  a  case,  the  opposite  party  can  be  ignorant  of  the 
nnfiur  advantage  he  is  gaining.  His  conduct  can 
seldom  fail  to  be  tainted  with  some  disingenuous  prac- 
tice, or,  if  it  has  not,  he  knows  that  he  is  accepting 
a  surrender  of  the  rights  of  another  from  a  man  who 
is  not  authorized  to  make  it/^ 

This  reasoning  applies  with  special  force  to  the 
&cts  of  the  present  case,  and  must  control  its  de- 
cision. 

It  follows,  that  all  of  the  complainants  except  the 
two  adults,  against  whom  the  decree  was  taken  upon 
pro  confesso  order,  are  entitled  to  the  relief  prayed  for 
by  having  the  decree  complained  of  set  aside,  and  de- 
clared null  and  void,  leaving  it  in  force  as  to  the 
other  two  complainants.  The  result  is,  that  Mrs. 
Mathews  is  entitled  to  a  life  estate  in  the  entire  tract 
of  land,  and  the  remainder  interest  in  fee  belongs  to 
the  three  children  and   Massey,  as  tenants  in  common. 

The  decree  of  the  Chancellor  is  reversed  to  the 
extent  indicated,  and  the  costs  of  this  Court  and  of 
the  Court  below  will  be  divided  between  Massey  and 
the  two  children,  whose  title  he  holds  by  their  decree. 
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State,  for  the   use  of  Buckneb   Btan,  Adm'r,  etc ,  «. 

Tazewell  Hyde,  fi  ak. 

1.  Pbagticb  of  the  Supreme  Court.     Writ  of  error.    J^regumption.    A 

transcript  for  writ  of  error  was  filed  in  this  Oonrt  during  a  Term 
thereof  after  one  but  within  two  years  from  the  date  of  final  jademeni 
in  the  Court  below,  but  whether  by  order  of  Court  or  not  doea  not 
appear.  The  record  not  showing  a  motion  to  dismiss  until  a  subse- 
quent Term, 

Hddf  That  these  facts  constitute  a  presumption  that  it  was  filed  by  order 
of  the  Court  within  the  time  fixed  by  23181  of  the  Code. 

2.  Chakcert  Practice.    Mcutef^s  report.    Legal  preaumption.    Where  no 

direction  is  given  as  to  when  a  report  should  be  made  on  matters  re- 
ferred to  the  Master  at  one  Term,  the  l^;al  presumption  is  that  it  is 
to  be  made  at  the  next  Term. 

3.  Same.    Same,     When  not  binding.    The  general  rule  that  a  party  is 

concluded  by  a  decree  based  upon  a  report  not  excepted  to,  pre- 
supposes that  it  was  made  in  pursuance  of  authority,  and  upon 
proper  notice.  A  report  not  so  made  is  of  no  binding  force,  and 
a  decree  baaed  thereon,  though  it  recites  that  no  exception  was 
filed,  is  erroneous,  if  not  an  absolute  nullity. 


FROM   DAYIDBON. 


Appeal  from  the  Chancery  Court.      S.  D.  FbiebsoNi 
Chancellor. 

E.  H.  East  for  complainant. 

L.  M.  Temple  for  defendant. 

Nicholson^  C.  J.^  delivered  the  opinion  of  the   Court. 
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This  case  is  here  by  writ  of  error,  and  a  motion 
is  made  to  dismiss  it,  because  the  transcript  was  not 
filed  in  time.  The  final  decree  was  rendered  on  the 
19th  of  December,  1866,  and  the  transcript  was  filed 
on  the  18th  of  December,  1868,  too  late,  if  filed  with 
the  Clerk  only,  but  in  time  if  filed  by  order  of  the 
Court  or  of  a  Judge.  There  is  nothing  in  the  record, 
or  on  the  minutes  of  the  Court,  showing  whether  it 
was  filed  the  one  way  or  the  other,  but  we  know 
judicially  that  it  was  filed  during  ^  Term  of  this  Court, 
and  from  this  fiu^t,  and  the  further  &ct  that  the  record 
shows  no  motion  to  dismiss  the  writ  of  error  until 
the  present  Term,  we  think  it  may  fairly  be  presumed 
that  the  transcript  was  filed  by  order  of  Court.  It 
was  a  matter  of  right  to  file  it,  and  when  we  see 
that  it  was  in  fact  filed,  and  that  no  successful  oppo- 
sition to  it  could  have  been  made,  we  are  justified  in 
holding  that  it  was  filed  in  time.  The  motion  to  dis- 
miss is,   therefore,  disallowed. 

We  proceed  then  to  examine  the  case  upon  its 
merits. 

It  appears  that  in  1861,  N.  B.  Hyde,  being  about 
to  enter  the  Confederate  army,  executed  a  deed  of  trust 
to  his  brother,  Tazewell  Hyde,  as  trustee,  by  which  he 
conveyed  to  him  real  and  personal  estate  of  consider- 
able value  to  secure  the  payment  of  specified  debts. 
Tazewell  Hyde  accepted  the  trust,  but  before  N.  B. 
Hyde  left  for  the  army,  executions  were  levied  on 
his    personal    property,    which    was    sold,    but    N.    B. 

Hyde    being    present,    iumished    means,    and-  had    the 
30— VOL.  4. 
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property  purchased  for  his  wife^  the  executions  being 
satisfied. 

N.  B.  Hyde  afterwards  went  into  the  army,  and 
was  killed  at  Shiloh.  Buckner  Ryan  is  his  adminis- 
trator, and  the  other  complainants  are  his  children  (his 
wife  being  dead).  They  file  this  bill  against  Tazewell 
Hyde,  as  trustee,  and  his  sureties  on  his  bond,  to  hold 
them  accountable  for  alleged  infidelity  in  the  manage- 
ment of  his  trust.  The  bill  seems  to  have  been  filed 
upon  the  assumption  that  the  debts  provided  for  in  the 
trust  deed  had  been  satisfied,  and  this  seems,  from  the 
answer  of  the  trustee,  to  have  been  true,  or  nearly  so. 
At  all  events,  the  beneficiaries  in  the  deed  were  not 
made  parties,  and  the  relief  sought  and  obtained  was 
entirely  for  the  benefit  of  the  administrator  and  chil- 
dren of  N.   B.   Hyde. 

Aft;er  Tazewell  Hyde  filed  his  answer,  the  Chancellor, 
at  the  November  Term,  1865,  ordered  that  the  Clerk 
and  Master  take  proof  and  report  upon  various  matters 
specified,  and  that  he  ascertain  and  report  what  amount, 
if  any,  the  trustee  and  his  sureties  were  indebted  to 
complainant,  arising  from  said  trust  or  its  management. 
He  was  also  required  to  report  what  compensation,  if 
any,   he  should   be  allowed. 

No  direction  was  given  as  to  when  the  report  should 
be  made,  but  the  legal  presumption  is,  that  it  was  to 
be  made  to  the  next  Term,  which  was  in  May,  1S66. 
But  although  proof  was  taken,  no  report  was  made  to 
the  May  Term,  nor  was  any  order  made  at  that  Term, 
renewing  .the  order    for  an  account  and    report.      Nor 
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was  any  report  made  to  the  next^  the  December  Term, 
1866,  but  on  the  13th  of  December,  1866,  during  that 
Term,  the  Clerk  and  Master  stated  the  account,  but 
when  it  was  filed  in  Court  does  not  appear,  nor  does 
it  appear  that  the  trustee  had  any  notice  of  itd 
taking. 

On  the  19th  of  December,  1866,  however,  the  cause 
was  heard  upon  the  report  so  made  out  on  the  13th 
of  December,  1866,  and  there  being  no  exception  filed, 
the  same  was  confirmed.  It  does  not  appear  from  the 
report  itself,  or  otherwise,  that  the  trustee  had  any 
notice  of  the  taking  of  it,  nor  does  it  appear  from  the 
decree  based  thereon  that  the  trustee  or  his  solicitor 
was  in  Court,  or  had  any  knowledge  that  the  report 
had  been  made  out  or  returned  to  Court.  It  does 
appear,  however,  that  there  was  no  exception  to  the 
report. 

As  a  general  proposition,  a  party  is  concluded  by 
a  decree  based  upon  a  report,  to  which  he  has  taken 
no  exception.  But  this  rule  presupposes  that  the  re- 
port has  been  made  in  pursuance  of  authority,  and  that 
the  party  has  had  proper  notice.  A  report  made 
without  these  preliminary  steps  can  be  of  no  binding 
force,  and  a  decree  based  thereon,  although  it  be  re- 
cited that  no  exception  was  filed,  is  erroneous,  if  not 
an  absolute   nullity. 

We  are,  therefore,  of  opinion  that  the  decree  of 
thd  Chancellor  be  reversed  and  set  aside,  and  that  the 
cause  be  remanded,  that  an  account  may  be  taken  upon 
proper    reference,   and    the  same    proceeded    in  to  final 
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decree.      The    coets  of   this    Court    will    be    paid    bj 
complainants. 

The  bill  of  review  involving  the  same   matters  will 
be  dismissed  at  the  cost  of  complainants  therein. 


R.  A.  MiCELE^  d  (d.,  V,  Brown  A  O'Neal,  Ex'rfl,  *te. 

1.  Executors.  When  not  Habkfor  Ion  <^  trust  property.  Executon  directed 
by  will  to  Bell  the  property  of  their  testator  were  notified  on  the  day 
fixed  for  the  sale  of  certain  slaves  that  they  were  claimed  adyeraely 
by  one  who  had  taken  steps  to  test  his  title  thereto, 

Hdd,  A  sufficient  justification  for  postponing  the  sale  until  adjudica- 
tion of  the  title,  and  that  the  fact  of  the  slaves  being  freed  by  the 
intervention  of  the  war  before  final  determination  of  the  cause  did 
not  render  the  executors  liable  for  their  loss. 

Authorities  cited:  Ferry  on  Trusts,  {770;  Hill  on  Trusts,  {474,  note  3. 

2;  Sahe.  Degrto  of  diUgmoe,  Com  in  judgmmL  The  degree  of  diligence 
required  of  executors  acting  in  perfect  faith  is  that  which  would  be 
deemed  sufficient  in  the  judgment  of  a  reasonably  prudent  and  dili- 
gent man  in  the  management  of  his  own  affairs.  Thus,  where 
executors,  at  the  sale  of  trust  property,  took  notes  of  a  non-resident 
purchaser  of  reputed  wealth  at  the  time,  whose  wife  and  the  sureties 
thereon  were  legatees,  the  shares  of  the  sureties,  then  considered  as 
sufficient  security  for  the  amount  being  under  the  control  of  the  ex- 
ecutors in  this  State,  and  within  the  jurisdiction  of  its  ConrtB,  and 
one  of  the  sureties  residing  therein,  and  where  such  executors  failed 
to  sue  the  maker  after  maturity  of  his  notes,  and  before  his  utter  in- 
solvency, disclosed  a  month  or  two  thereafter,  or  after  his  insolvency, 
but  sued  the  resident  surety  and  applied  the  shares  of  both  suretisi  le 
pro  taaUo  payment  of  the  notes. 
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JEbU  Under  the  circumstanoes,  a  aafficient  exerdae  of  care  and  dili- 
gence to  exonerate  the  executors  from  liahilitj  for  the  unaatid&ed  bal- 
ance thereon. 

Aathoritiea  cited :  a  C.  B.,  (new  seriea,)  337;  1  Ired.  Eq.,  108;  5  How., 
276. 


FBOM   MONTQOMEBY. 


Appeal  from  the  Chancery  Court.  C.  G.  Smith, 
Chancellor. 

Hbitby  a  Lubton  for  plaiiiti£Bi. 

Ba£LEY  and  E.  H.  East  for  defendants. 

Dbadbbiok,  J.i  delivered  the  opinion  of  the  Court. 

Complainants,  who  are  the  legatees  of  John  C. 
Mickle,  deceased,  filed  their  bill  on  September  14,  1869, 
in  the  Chancery  Court  at  Clarksville,  against  defendants, 
who  were  the  executors  of  the  will  of  said  John  C. 
Mickle. 

The  bill  seeks  an  account  and  settlement'  with  said 
executors. 

Upon  an  answer  by  the  executors,  an  account  was 
ordered,  to  which  exceptions  on  both  sides  were  taken, 
and  a  decree  rendered,  from  which  both  parties  prayed 
an   appeal   to   this  Court. 

Testator  died  in  August,  1859,  in  Montgomery 
County,  having,  in  the  preceding  month  of  April,  made 
and  published  his  will,  by  which  he  directed  that  hia 
executors  9hould  sell  all  his  property,  real  and  personal, 
upon  such    terms,   as  to    credit,   as  would    be  most  to 
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the,  interest  of  his  estate;  the  proceeds  of  sale  to  be 
equally  divided  between  his  wife  and  children.  Of 
l3iis  will  defendants  were  appointed  executors.  Th^y 
qualified  at  the  September  Term^  1869,  of  the  County 
Court,  and  on  October  19,  1869,  sold  real  estate, 
negroes,  and  other  personalty,  amounting  to  about 
$16,000,  upon  a  credit  of  twelve  months. 

Other  slaves,  of  the  value  of  about  |10,000,  belong- 
ing  to  said  testator,  were  then  in  litigation,  and  it  was 
not  deemed  proper  by  the  executors  to  o£fer  them  for 
sale. 

At  the  sale,  G.  W.  Clanton,  the  husband  of  one  of 
the  daughters  of  the  testator,  bought  negroes,  and  exe* 
outed  his  note  for  upwards  of  $3,600,  for  the  amount 
of  his  purchases,  with  A.  B.  and  R.  A.  Mickle,  two  of 
the  legatees,  as  his  sureties. 

Said  Clanton  also  gave  his  note  for  $98,  with  said 
A.  B.   Mickle  surety,  for  purchases  made  at  said  sale. 

After  the  termination  of  the  litigation,  involving  the 
light  to  said  slaves,  by  final  decree  in  the  Supreme 
Court  at  Nashville,  in  iavor  of  the  executors,  they 
advertised  the  said  slaves  for  sale  at  public  auction,  in 
April,  J860. 

After  the  slaves  had  been  taken  to  Clarksville  on 
the  day  of  sale,  for  the  purpose  of  being  sold,  the 
executors  were  notified  by  Lackey,  who  set  up  claim 
to  said  slaves,  not  to  sell  them,  as  he  was  about  to 
bring  suit  to  test  his  title  to  them.  The  executors, 
upon  inquiry,  ascertained  that  Lackey  had  already  em- 
ployed lawyers  to  institute  suit  to   recover  said  slayes, 
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and  upon  consaltation  with  their  own  counsel  were  ad- 
vised^ and  80  determined,  that  it  was  inexpedient  to 
offer  the  slaves  for  sale  at  that  time,  in  view  of  the 
threatened    litigation. 

In .  August,  1860,  the  suit  was  instituted,  and  was 
determined,  upon  demurrer  to  complainants'  bill,  in 
fiivor  of  the  executors.  The  complainants  appealed  to 
the  Supreme  Court,  and  at  its  December  Term,  1860, 
the  cause  was  argued  and  held  under  advisement,  and 
no  other  Term  of  the  Supreme  Court  having  been 
held  until  1865,  the  cause  was  again  argued  at  that 
Term,  and  decree  rendered  at  the  next  Term,  1866,  in 
favor  of  the   executors. 

In  the  meantime  the  war  had  intervened,  the  slaves 
were  liberated  by  the  events  of  the  war,  and  Clanton 
had  become  insolvent. 

The  principal  questions  involved  in  the  exceptions 
to  the  Master's  report  arise  upon  the  liability  of  the 
executors  for  the  value  of  the  slaves  not  sold  by  them, 
and  subsequently  freed,  and  their  liability  for  the  debts 
due  from  Clanton,  which  have  been  lost,  except  so 
much  as  has  been  secured  out  of  legacies  to  his 
sureties. 

For  the  complainants  it  is  insisted  that  the  loss  of 
the  slaves  resulted  from  thd  fSulure  of  the  executors  to 
sell  as  they  were  directed  to  do  by  the  will;  and  the 
excuse  given  by  them  for  not  performing  this  duty 
enjoined  by  the  will  is  not  sufficient  to  relieve  them 
from  the  liability  for  the  loss  sustained  by  their  failure 
to  «ell. 
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It  is  not  controverted  that  the  claim  made  and 
litigated  by  Lackey  was  for  the  purpose  and  with  the 
hope,  on  his  part,  of  recovering  the  negroes.  Nor  can 
it  be  questioned  that  a  claim  thus  set  up  and  prose- 
cuted would  have  afiected  the  price  of  the  slaves  if 
they  had  been  offered  for  sale  before  its  invalidity  was 
established.  Under  these  circumstances,  can  it  be  held 
that  the  executors  were  guilty  of  such  wilful  negligence 
9f  duty  in  fiiiling  to  proceed  with  the  sale  advertised 
to  take  place  in  April,  1860,  as  to  render  them  liable 
for  the  loss  of  the  slaves. 

It  was  their  duty  to  bring  the  slaves  to  sale  within 
a  reasonable  time  after  the  death  of  testator,  but  not 
hastily  or  improvidently,  if  the  situation  or  circum- 
stances were  of  such  character  as  seriously  to  lessen 
the  price  for  which  they  ought  to  sell.  Nor  could 
they  be  required  to  assume  personal  responsibility  to 
the  buyers  for  &ilure  to  disclose  fiu^ts  which  might 
ultimately   result  in  loss  of  the  slaves. 

It  was  not  only  not  their  duty  to  sell  under  suoh 
circumstances,  but  on  the  contrary,  where  there  is  a 
serious  dispute  in  regard  to  trust  property,  a  sale  of 
it  to  the  prejudice  of  the  beneficiaries  might  subjeot 
the  trustee  to  personal  liability.  Perry  on  Trust,  §770; 
Hill  on   Trusts,  474,  note  3. 

We  are  of  opinion,  therefore,  that  the  executors  are 
not  liable  for  the  loss  of  the  slaves  by  the  results  of 
the  war,  which   they  could  neither  foresee  nor  prevent. 

At  the  time  Clanton  gave  his  notes,  he  and  one  of 
his  sureties   resided   in   Kentucky,  although  at  no  great 
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distance    from    Montgomery    Coanty,    Tennessee. 

wife    and    both    his    sureties    were    legatees    under    the 

will. 

Clanton  was  supposed  to  be  worth,  at  that  time, 
$40,000,  and  the  probable  shares  of  his  sureties  under 
the  will  was  oonsidered  by  the  executors  as  ample 
security   for  Clanton's  notes. 

The  notes  fell  due  in  October,  1860,  and  within  a 
month  or  two  thereafter,  Clanton  fidled,  and  hiB  prop- 
erty, in  Kentucky,  to  the  amount  of  $18,000  or  $20,000, 
was  sold  at  execution  sales  by  the  Sheriff. 

The  executors  brought  no  suit  against  Clanton  in 
Kentucky,  but  obtained  judgment  against  one  of  the 
sureties  in  Tennessee,  and  the  shares  of  both  sureties 
in  the  proceeds  of  sales,  have  been  applied  to  Clanton's 
debt  in  the  Master's  report,  amounting,  computing  in- 
terest to  the  time  of  taking  the  account,  to  nearly 
$3,500,  and  the  balance  of  Clanton's  notes  has  been 
charged  to  executors,  with  interest  from  the  time  they 
fell  due. 

This  was  done  upon  the  ground,  either  that  the 
executors  had  not  taken  su£Bcient  security  at  the  time 
of  their  execution,  and  were  wanting  in  that  care  and 
vigilance  required  of  them,  or  because  they  did  not 
exercise  due  care  and  diligence  in  endeavoring  to.  collect 
the   notes  after  they  fell  due. 

The  will  does  not  specify  the  time  at  which  the 
property  shall  be  sold,  but  it  does  leave  to  the  dis* 
eretion  of  the  executors  the  terms  as  to  the  oredit, 
«pon  which   it  may  be  sold. 
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They  qualified  in  September,  1859,  and  sold  in  the 
next  month,  upon  twelve  months  credit,  the  notes  fall- 
ing due  October  19,  1860.  As  to  the  time  at  which 
the  sale  was  made,  and  as  to  credit  given^  we  think 
there  is  no  ground  for  exception  to  the  action  of  the 
executors^  and  in  these  particulars  we  do  not  under- 
stand that  any   objection  has  been   made. 

It  was  certainly  their  duty  to  take  adequate  and 
sufficient  security  from  the  several  purchasers.  The 
purchaser  being  a  non-resident,  is  certainly  no  objeption 
to  his  becoming  a  purchaser,  but  he  ought  to  give  as 
sureties  persons  who  are  themselves  within  the  juris- 
diction of  the  Courts  of  the  State,  and  whose  property 
is  within  its  jurisdiction,  or  if  the  sureties  be  tion- 
residents  of  the  State,  they  should  have,  within  the 
jurisdiction  of  our  own  Courts,  property  which  could 
be  subjected  to  the  satisfaction  of  their  obligation. 

We  have  been  referred  to  a  case  in  South  Carolina^ 
where  two  distributees,  who  resided  in  Louisiana,  had 
purchased  at  the  administrator's  sale  in  South  Carolina, 
each  in  excess  of  his  share  of  the  estate,  and  had  be* 
come  sureties  for  each  other,  in  which  it  was  held 
that  the  administrator  is  liable  if  he  takes  as  sureties 
persons  residing  beyond  the  jurisdiction  of  the  Courts 
of  the.  State.    S.   C.   Reports,   (new  series,)   337. 

And  a  very  good  reason  is  assigned  for  the  ruling 
in  that  case.  Both  parties  to  the  notes  were  residents 
of  a  distant  State,  with  no  means  within  the  jurisdic- 
tion of  the  State  Courts,  under  which  the  administra^ 
tion  was  granted,  which  could  be. 'subjected  to  tiie  pay* 
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ment  of  said  notes^  and  because  it  .was  unreasonable  to 
require  those  interested  in  the  fund  to  encounter  the 
delay,  trouble,  and  expense  consequent  upon  the  pursuit 
of  the  debtor  in   a  foreign  Court. 

Here,  however,  the  sureties  had  a  fund  in  the  hands 
of  the  executors  probably  sufficient  to  liquidate  Clanton's 
notes,  if  the  executors  should  be  obliged  to  resort  to 
it,  and  Clanton  was  reputed  and  regarded  as  a  man  of 
wealth.  And  although  he  resided  in  Kentucky,  it  was 
at  no  great  distanoe  from  the  residence  of  the  executors, 
and  at  the  time  of  this  transaction  the  security  seemed 
to  be  ample,  and  such  as  would  have  been  deemed 
sufficient  in  the  judgment  of  a  reasonably  prudent  and 
diligent  man  in  the  management  of  his  own  affitirs. 
And  executors  or  other  trustees  who  act  in  perfect 
fidth  should  not  be  held  to  the  utmost  degree  of  dili- 
gence. 1  Ired.  £q.,  108;  6  Howard,  275,  in  which 
last  cited  case  it  is  said,  that  where  an  executor,  ad- 
ministrator, or  other  trustee  is  to  be  made  liable  for 
more  than  he  actually  receives,  it  must  be  in  cases  of 
very   supine  negligence,  or  willful  de&ult. 

Nor  do  we  think  the  executors  were  guilty  of  such 
negligence  or  want  of  diligence  in  £Etiling  to  bring  suit 
against  Clanton  after  the  maturity  of  hi3  notes,  and 
before  his  utter  insolvency,  an  interval  of  about  a 
month  or  two,  as  to  render  them  liable.  Nor  was  it 
such  negligence,  after  his  insolvency,  to  &il  to  sue,  as 
such  prosecution  at  that  time  could  have  resulted  in 
no   benefit  to  the  estate. 

The  loss  is  fairly   attributable  to  the  results  of  the 
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war^  hj  which  so  many  fortunes  in  the  South  wer% 
wrecked.  There  is  nothing  in  the  record  to  impugn 
the  good  faith  and  fidr  dealing  of  the  executors  in  the 
management  of  the  business  of  their  trust,  and  it  would 
be  inequitable  and  harsh  to  hold  them  liable  for  losses 
reasonable  diligence  and  care  could  not  guard  against* 
With  the  modification  indicated  in  this  opinion  tbo 
decree  of  the  Chancellor  will  be  affirmed. 


Andrew    Morrison   v.    Geo.    Searight,    and     Geo. 
Searioht  v.  Andrew  Morrison. 

1.  Ghangkbt  Jurisdiction.    Spedfie  performance.     Specific  performance 

IB  not  a  matter  of  abeolate  rights  but  is  within  the  sound  legal  discre- 
-  tion  of  the  Ck>urt;  and  if  the  existence  of  the  contract  is  doubtful,  or 
for  any  reason  it  would  be  inequitable  to  grant  the  relief,  it  will  be  re- 
fused, and  if  the  party  be  in  fact  entitled  to  any  remedy,  he  will  be 
left  to  prosecute  it  at  law ;  accordingly,  relief  will  not  be  granted  to 
one  claiming  it,  as  the  vendor  in  an  alleged  contract  for  the  sale  of 
land,  the  existence  of  the  contract  being  in  doubt,  nor  where  it  ap- 
pears that  subsequent  to  the  proceedings,  the  title  had  been  diyested 
out  of  the  complainant. 

Authorities  cited :  Fry  on  Specific  Performance,  {165 ;  Champion  «. 
Brown,  6  Johnson  C.  B.,  398. 

2.  Samjb.    Damages.    A  party  whose  debtor  fails  to  pay  according  to  con- 

tract, cannot  charge  the  latter  with  damages  incidentally  refoltiQg. 
The  legal  interest  is,  in  such  a  case,  the  damage  fixed  by  law. 


FROH  DAVIDSON. 


Appeal    from    the    Chancery    Court.      £•  H.   SLuTi 
Chanoellor. 
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Gtjtld,  Smith  &  Guild  for  oomplainants. 
W.  F.  Cooper  for  defendant. 

McFABiiAND,  J.,  de^vered  the  opinion   of   the  Court. 

On  the  10th  of  March,  1866,  the  complainant,  Mor- 
rison, purchased  a  house  and  lot  in  Nashville,  at  a 
sale  made  under  the  decree  of  the  Chancery  Court,  for 
$15,045.  He  executed  his  three  notes,  payable  to  the 
Clerk  and  Master  for  the  amount  of  his  bid.  The 
sale  was  reported  and  confirmed.  Subsequently,  on 
the  27th  of  August,  1866,  a  contract  in  writing  was 
entered  into  between  Morrison  and  the  defendant.  Sea- 
right,  by  which  the  property  was  sold  to  Searight, 
upon  terms  therein  set  forth.  Searight  was  to  pay 
Morrison  $650  in  cash,  and  take  up  his  notes  from 
the  Clerk  and  Master,  and  substitute  his  own  notes 
for  the  same,  and  free  Morrison  from  all  liability  on 
said  notes,  and  look  to  the  Court  for  a  title,  Morrison 
transferring  his  bid  to  Searight.  Searight  made 
notes  payable  to  the  Clerk  and  Master,  similar  in 
aU  respects  to  Morrison's  notes,  deposited  them  with 
the  Clerk,  and  paid  the  cash  payment.  They  joined 
in  a  petition  to  the  Chancellor,  to  have  the  notes  of 
Searight  substituted  for  those  of  Morrison,  and  have 
Searight  substituted  as  purchaser  of  the  property. 
This  application  was  refused  by  the  Chancellor;  the 
parties  being  left  to  execute  their  own  contracts.  There 
is  conflict  between  the  parties  as  to  the  course  that 
was  in    fact    adopted    after    this.       Upon    the    part  of 
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Morrison^  it  is  insisted  that  the  contract  still  remained 
in  force,  Searight  still  agreeing  to  take  the  property^ 
and  to  pay  Morrison's  notes  to  the  Clerk  and  Master, 
as  they  fell  due.  That  the  notes  of  Searight  made 
payable  to  the  Clerk  and  Master,  but  which  were  not 
allowed  by  the  Court  to  be  substituted,  were,  by  the 
Clerk,  assigned  to  Morrison,  to  be  held  by  him,  or  by 
the  Clerk  for  him,  until  the  notes  of  Morrison  were 
paid. 

Upon  the  part  of  Searight,  it  is  insisted,  that, 
when  the  Court  refused  to  permit  the  substitution, 
that  both  parties  regarded  the  contract  as  at  an  end. 
That  they  subsequently  undertook  to  make  a  new 
contract,  by  which  Searight  was  to  purchase  directly 
from  Morrison,  and  to  execute  to  him  notes  for  the 
payments  to  correspond  with  Morrison's  notes  to  the 
Master,  but  this  latter  contract  fell  through,  and  the 
writings  drawn  up  were  never  executed,  because  Mor- 
rison refused  to  accept  the  security  offered  by  Sea- 
right upon   his  notes. 

Morrison's  first  note  to  the  Master  fell  due,  and 
was  not  paid  by  Searight,  and  upon  his  refusal  to 
pay,  Morrison  filed  this  bill  to  compel  Searight  to 
return  his  notes  before  referred  to,  (the  possession  of 
which  he  had  obtained  from  the  Master,)  and  to  spe- 
cifically execute  the  contract,  by  paying  the  money  as 
agreed  upon,  or  by  taking  up  Morrison's  notes,  and 
taking  the   property. 

The  bill  was  answered,  and  proof  taken,  the  prin- 
cipal question  being    as  indicated,    whether  or  not  the 
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contract  had  been  abandoned  by  the  parties.  The 
cause  was  heard  in  Jane,  1868.  The  Chancellor  re- 
fused a  decree  for  specific  performance,  but  referred 
the  cause  to  the  Master,  to  hear  proof  and  report 
the  damages  Morrison  had  sustained  hj  Searight's  fail- 
ure to  execute  the  contract. 

From  this  decree  Morrison  appealed  to  this  Court,  where 
the  cause  has  been  since  pending.  Subsequent  to  these 
proceedings,  to-wit:  on  the  17th  of  March,  1872,  Sea- 
right  filed  his  bill,  in  which  the  previous  case  is  re- 
ferred to,  and  its  history  given,  and  in  which  he  shows 
that,  since  the  proceedings  and  appeal  in  that  case,  the 
property  in  question  has  been  sold  by  a  decree  in  the 
original  case,  in  which  Morrison  purchased,  to  enforce 
the  lien  then  retained  for  the  payment  of  Morrison's 
notes  for  the  purchase  money;  that  the  property  has 
been  purchased  by  another  party,  and  the  title  is  lost 
upon  these  facts.  This  bill  assumes,  that  whatever 
may  have  been  Morrison's  rights  to  a  specific  execu- 
tion under  the  first  bill,  he  cannot  now  have  it, 
because  he  is  not  now  in  a  condition  to  make  a  title 
or  execute  the  contract  himself.  This  bill  prayed  for 
an   injunction   against   the    prosecution   of  the   first  bill. 

Morrison  admits,  in  his  answer,  that  the  land  has 
been  sold,  as  stated,  but  maintains  that  Searight  is 
chargeable  with  this  result  and  its  consequences. 
Upon  a  hearing  of  this  cause  the  decree  was  for  Sea- 
right.  Morrison  has  appealed,  and  the  causes  have 
been   heard  together   in  this  court. 

Upon  the  first  case,   it    is    certainly   not  clear  that 
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the  complainant  was  entitled  to  a  decree  for  a  specific 
performance.  The  contract  was  reduced  to  writing, 
and  signed  by  the  parties,  but  it .  contemplated  that, 
after  the  cash  payment,  Searight  was  to  be  in  all  re- 
spects, substituted  in  the  place  of  Morrison,  as  purchaser, 
under  the  decree  of  the  Chancery  Court.  Bearighfs 
notes  were  to  be  substituted  in  the  place  of  Morrison's, 
his  name  substituted  as  the  purchaser,  and  he  to  look 
to  the  Court  for  a  title.  In  short,  Searight  was,  in 
all  respects,  to  take  the  place  of  Morrison,  as  if  the 
sale  had  been  made  to  him  in  the  first  instance,  and 
Morrison  to  have  no  further  connection  with  the  matter. 
This  agreement  was  not,  and  could  not  be  performed, 
because   the   Court   refused  to   give   its  consent. 

It  would  have  certainly  been  competent  for  the 
parties,  afler  this,  to  have  so  modified  their  contract 
as  to  make  it  an  ordinary  sale,  Searight  being  bound 
to  pay  the  amount  agreed  upon,  either  to  Morrison, 
or  upon  his  notes,  and  Morrison  to  make  the  title. 
This,  however,  would  be  materially  different  from  the 
first  arrangement.  It  appears  in  proof,  that  the  parties 
undertook  to  make  another  contract.  A  paper  was 
drawn  up  for  Morrison  to  execute,  which  is  called  a 
title  bond,  but  was,  in  reality,  more  in  the  form  of  a 
deed  conveying  the  land  to  Searight,  but  reserving  a 
lien  for  the  payment  of  the  notes  which  Searight  agreed 
to  pay  to  the  Master.  Notes  were  prepared  and  ex- 
ecuted by  Searight  and  securities,  as  part  of  this  agree- 
ment, but  Morrison  refused  to  execute  the  bond  or 
deed,   or   accept   the   notes,  because    the  sureties  on   the 
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notes  were  not  satis&ctorj.  The  parties  then  sepa- 
rated in  a  bad  temper^  and  it  does  not  appear  that 
they  had  any  further  negotiation  in  regard  to  the 
matter.  We  are  satisfied  that  this  occurred  after  the 
refusal  of  the  Chancery  Court  to  permit  Searight  to 
be  substituted  as  purchaser,  under  the  first  arrange* 
ment.  In  this  view,  to  say  the  least  of  it,  it  is  a 
matter  of  doubt  whether  any  contract  for  the  sale  and 
purchase  of  the  property  remained  in  force  between 
the  parties  after  that  time,  and  while  the  fact  of  the 
contract  be  in  doubt,  there  can  be  no  decree  for  spe- 
cific performance.  See  Fry  on  Specific  Performance, 
§165. 

If  the  contract,  in  &ct,  existed,  Searight  being  bound 
to  take  up  Morrison's  obligations  and  save  him  from 
harm,  in  consideration  of  the  property,  Morrison  might 
probably  maintain  a  bill  for  specific  performance.  See 
Chanqnon  v.  Broum,  6  Johnson  C.  R.,  398.  But  as 
we  have  said,  if  the  fact  of  the  existence  of  the  con- 
tract be  doubtful  there  can  be  no  such  decree.  Spe- 
cific performance  is  not  a  matter  of  absolute  right, 
but  a  matter  addressed  to  the  sound  legal  discretion 
of  the  Court,  and  if,  for  any  reason,  it  appears  that 
it  may  be  inequitable  to  grant  the  relief,  it  will  be 
refused;  and  if  the  party  be,  in  fiict,  entitled  to  any 
remedy,  he  will  be  left  to  prosecute  it  at  law.  We  do 
not  doubt  that  a  contract  was,  in  the  first  instance, 
duly  executed,  but  it  was  contemplated  that  it  should 
be  performed  in  the    manner   above  indicated,   that  is, 

that  Searight    was,   in    all    respects,  to  take  Morrison's 
31 — ^VOL.  4. 
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place  as  purchaser,  under  the  orders  and  decrees  of 
the  Court,  Morrison  being  released  entirely.  When 
this  failed,  from  the  refusal  of  the  Court  to  give  its 
assent,  it  is  exceedingly  doubtful,  to  say  the  least  of 
it,  whether  the  parties  regarded  the  contract  as  any 
longer  subsisting.  It  would  certainly  need  to  be  mod- 
ified, and  to  be  consummated  in  ^  different  mode;  and 
when  the  parties  attempted  to  do  this,  they  failed  to 
agree,  and  separated. 

But  aside  from  this,  upon  the  facts  brought  out  in 
the  second  case,  it  is  clear  there  can  now  be  no  specific 
performance  in  the  ordinary  mode.  Specific  perform- 
ance would  be  that  Searight  should  pay  the  money 
and  accept  the  land;  or  specific  performance  at  the 
time  of  filing  the  bill  might  have  been  by  taking  up 
Morrison's  notes  from  the  Clerk  and  releasing  him 
from  liability;  but  this  could  only  have  been  done  by 
paying  them,  as  the  Court  refused  to  permit  a  sub- 
stitution. And,  inasmuch  as  the  land  is  now  gone 
into  the  hands  of  another  party,  it  is  certainly  dear 
that  Searight  cannot  be  required  to  pay  for  it,  unless, 
indeed,  as  between  him  and  Morrison,  he  was  the 
equitable  owner  of  the  land  in  such  a  sense  as,  that, 
when  it  was  sold  to  pay  Morrison's  purchase  money, 
it  was  sold  as  his,  Searight's  property,  he  would  then, 
of  course,  be  liable  for  the  deficit.  This  would  have 
been  the  result  if  the  first  arrangement  had  been  con- 
summated, by  which  Searight  was  to  be  substituted  as 
purchaser.  And  it  is  very  probable  that  Morrison 
and    Searight    might    have    so    stipulated,   without    the 
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assent  of  the  Court,  as  between  themselves,  to  make 
Searight  primarily  liable  for  the  payment  of  the  pur- 
chase money  to  the  Master,  and  the  equitable  owner 
of  the  property,  and,  in  such  case,  as  between  them, 
if  the  property  be  sold  and  Morrison  be  compelled  to 
pay  the  deficit,  he  might  look  to  Searight  for  indem- 
nity; but,  as  we  have  said,  we  are  not  satisfied  that 
snch  a  contract  as  this,  or,  indeed,  any  contract,  existed. 
If  there  was  a  contract  by  which  Searight  purchased 
the  property  from  Morrison,  and  Morrison  to  convey 
upon  payments  being  made  to  him  or  to  his  order, 
then,  of  course,  this  contract  could  not  now  be  exe- 
cuted unless  Morrison  is  in  a  condition  to  convey  the 
property. 

And,  again,  in  this  latter  case,  it  may  be  that  the 
loss  of  the  property  by  a  sale  may  have  resulted  from 
the  fidlure  of  Searight  to  pay,  according  to  contract, 
but  this  would  not  be  legitimate  ground  for  damages. 
A  party,  whose  debtor,  fidls  to  pay  according  to  con- 
tract, cannot  charge  the  latter  with  damages  incidentally 
resulting;  the  legal  interest  is,  in  such  a  case,  the 
damage  fixed  by  law. 

Upon  the  whole,  we  conclude  that  Morrison  is  en- 
titled to  no  relief.  It  is  apparent,  from  what  has 
been  said,   that    he  can  have  no  account  for  damages. 

The  decree  will  be  accordingly,  but  under  the  pe- 
culiar circumstances,  the  costs  will  be  divided. 
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W.  Warren  v.  R.  Farquaharson,  et  al. 

GoAJTCEBT  JuKiBDiOTiON.  VM  decree,  A  purchaser  of  land  at  Chanoerj 
sale  ceases  to  be  a  party  to  the  caase  in  which  he  purchases  upon  ob- 
taining title  thereto,  and  paying  the  purchase  notes  or  judgment  based 
thereon,  and  is  not  affected  by  the  subsequent  proceedings  therein 
without  further  notice.  A  decree  in  the  cause  setting  aside  satisfac- 
tion of  a  judgment  on  such  notes,  and  reviving  the  same  against  the 
purchaser  three  years  after  the  entry  of  satisfaction  on  the  executioD 
docket,  is,  as  to  him,  a  nullity  where  it  appears  that  the  purchaser 
had  no  notice  of  the  decree,  or  the  proceedings  upon  which  it 
founded. 


FROM   LINCOLN. 


Appeal  from  the  Chanoerj  Court.  A.  8.  Marks, 
Chancellor. 

Lamb  &  Tillman  for  complainant. 

Kercheval  for  defendant. 

McFarland^   J.,  delivered    the  opinion    of  the  Conrt. 

The  bill  alleges  in  substance^  that  a  judgment  bj 
motion  was  rendered  against  the  complainant  and  others 
at  the  February  Term,  1861,  of  ihe  Chancery  Court 
at  Fayetteville,  in  favor  of  Farquaharaon,  Clerk  and 
Master,  for  $269  59.  That  judgment  was  rendered 
upon  a  note  given  by  complainant  for  the  purchase  of 
land    sold    in    the    case    of    Prosser,    Administrator,    v. 
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Gamon's  heirs.  That  afterwards^  on  the  21st  of  No- 
vember, 1862,  he  paid  the  judgment  in  full  to  McCord| 
the  Deputy  Clerk  and  Master,  and  satis&ction  was  en- 
tered in  due  form  upon  the  execution  docket.  That 
notwithstanding  this,  another  execution  has  been  issued 
for  the  amount  of  the  same  judgment,  which  the  bill 
prays  may  be    perpetually  enjoined. 

The  representations  of  the  Clerk  and  Master  admits 
the  allegations,  but  say  that  the  payments  of  the  judg- 
ments to  McCord  were  in  Confederate  treasury  notes. 
The  answer  of  the  other  parties  simply  put  the  alle- 
gations of  the  bill  in  issue. 

Upon  the  hearing,  portions  of  the  record  in  the 
original  case  were  read,  among  other  things  a  decree 
rendered  in  the  cause  on  the  1st  of  March,  1866, 
This  decree  sets  out  a  report  of  the  Clerk  and  Master, 
made,  as  we  infer,  to  that  Term  of  the  Court,  but  no 
date  is  sliown  as  to  when  it  was  made  or  filed.  This 
report  sets  out  in  brief  the  judgment  of  the  February 
Term,  1861,'  against  Warren  and  his  sureties  for 
|269  69,  and  then  reports  that  Warren,  on  the  21st 
of  November,  1862,  attempted  to  pay  this  judgment  by 
delivering  $300  10  at  his  office  in  Confederate  treasury 
notes,  which,  by  a  subsequent  general  order  of  the 
Chancellor,  were  invested,  so  far.  as  could  be  done,  in 
Confederate  bonds. 

The  decree  shows  that  this  report  was  excepted  to 
on  the  ground  that  the  payment  being  in  Confederate 
treasury  notes,  was  void,  and  upon  argument  of  counsel, 
the  Court  was  pleased  so  sustain  the  exception,  set  aside 
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the  satisfaction,  revive  the  judgment  of  Febroary,  1861^ 
and  award  execution.  Upon  this  record  the  Chancellor 
dismissed  the  present  bill^  and  the  complainant  has 
appealed. 

It  is  not  insisted  that  the  payment  and  satisfisu^tion  of 
the  judgment  on  the  21st  of  November,  1862,  was  not^ 
in  &ct,  valid,  but  it  is  argued  that  the  decree  of  the 
1st  of  March,  1866,  not  being  appealed  from,  or  other- 
wise sought  to  be  reviewed  directly,  is  conclusive.  No 
allusion  is  made  to  this  decree  in  the  bill  or  andwer 
in  the  present  case;  it  was  not  pleaded  or  relied  upon 
as  a  bar,  but  simply  relied  upon  as  evidence,  but  was 
read  without  objection. 

The  question  is,  was  Warren  so  before  the  Court 
when  this  decree  was  rendered  as  to  be  bound  by  it. 
It  is  well  settled  that  a  purchaser  of  land  at  a  Chan- 
cery sale,  giving  his  notes  for  the  purchase  money^ 
becomes  a  quaM  party  to  the  case  for  certain  purposes^ 
that  is,  judgment  may  be  rendered  on  the  note  against 
him  without  further  notice,  and  such  deeree  rendered 
as  will  enforce  payment  or  -perfect  his  title;  but  he  is 
not  a  party  to  the  case  for  all  purposes,  or  for  any 
purpose  beyond  what  is  necessary  for  that  general  pur- 
pose. When  he  pays  and  satisfies  his  notes,  or  the 
judgments  rendered  thereon,  and  has  obtained  his  title, 
we  are  unable  to  see  that  he  is  any  longer  a  party 
to  the  cause,  or  bound  to  take  notice  of  subsequent 
proceedings. 

The  decree  of  the  1st  of  March^  1866,  was  made 
more  than    three    years    after    the   judgment  was    paid 
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and  fully  satisfied^  and  the  satisfaction  duly  entered. 
It  was  founded  upon  the  report  of  the  Clerk  and 
Master^  made  without  any  order  or  decree  directing  a 
report^  and  made,  so  &r  as  appears,  without  notice  to 
the  parties. 

There  is  nothing  to  show  that  Warren  had  any 
notice  of  this  report,  or  the  proceedings  thereunder. 
The  decree  shows  that  the  report  was  excepted  to,  but 
this  exception  was  by  the  complainants  in  the  original 
cause,  as  is  manifest  from  the  character  of  the  excep- 
tion. The  decree  shows  that  argument  of  counsel  was 
heard,  but  we  will  not  presume,  in  the  absence  of  any 
thing  to  indicate  it,  that  Warren  was  represented  by 
counsel.  We  hold  that  the  Court  had  no  jurisdiction, 
80  fiir  as  Warren  was  concerned,  to  set  aside  the  satis- 
faction, and  revive  the  former  judgment,  without  notice 
of  any  suit  to  him,  or  without  giving  him  a  day  in 
Court.  If  the  Court  could  do  this  without  notice 
three  years  after  the  satis&ction  was  entered,  it  might 
be  done  ten  years  after.  We  think  this  decree  is  no 
bar  to   the  relief  sought. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
a  decree  entered  for  the  complainants,  with   costs. 
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HosEA  Oreen  t;.  JoHiii  Q.  Davidson,  etab. 

1.  Will.    Covutruction,    A  testator  devised  land  to  his  wife  during  Ills 

or  widowhood,  and  upon  her  death  or  marriage  directed  the  prooeedi 
of  its  sale  to  he  divided  equally  among  his  children^  etc.,  etc^ 
Heldf  that  the  testator  intended  each  of  the  children  to  take  a  vested 
interest  transmissible  upon  their  death  either  to  their  real  or  personal 
representatives. 

Gases  cited :  McClung  «.  McMillan,  1  Heisk.,  665 ;  Bridgewater  «.  Qov* 
don,  2  Sneed,  5. 

2.  Sakb.     Gonvenion,    A  will  directing  a  conversion  of  realtj  into  mooej 

at  the  termination  of  a  limited  estate  created  thereby,  passes  to  the 
legatees  as  personalty,  and  where  any  of  them  die  daring  the  contiii- 
uanoe  of  such  estate,  their  shares  will  vest  in  their  personal  repie* 
sentatives  and  not  in  their  heirs. 

Authorites  cited:  King's  Digest,  {2119;  White  &  Tudor's  Leading 
Gases  in  Equity,  Vol.  1,  p.  799. 

8.  Same.  Adminutraior  wUh  wiU  annexed.  An  administrator  with  the 
will  annexed  has  the  same  power  to  sell  land  as  is  coniemd  by  the 
will  upon  the  executor. 

Gase  cited :  Harrison  «.  Henderson,  7  Heisk,  348. 

Gode  cited :  22240. 

4.  Same.  Speafieperfornumee.  StaiuU  of  Frauds.  A  purchaser  of  land 
sold  by  an  administrator  in  the  execution  of  a  power  cannot  have 
specific  performance  in  the  absence  of  a  written  memorandum  signfld 
by  the  administrator  or  his  authorized  agent. 


FBOM  BEDFORD. 


No   record  can    be  found. 
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McFarlaih),  J.,   delivered  the  opinion   of  the   Court. 

In  the  first  of  these  bills,  Hosea  Green,  the  com- 
plainant, in  substance  charges,  that  he  was  the  guardian 
of  the  minor  heirs  of  F.  A.  Kellar,  and  as  such,  en- 
titled to  receive  their  share  of  the  estate  of  Joseph 
Kellar,  deceased,  in  the  hands  of  John  Q.  Davidson, 
and  that  said  Davidson  forced  him  in  October,  1862, 
to  receive  in  part  discharge  of  this  liability,  one  thou- 
sand dollars  in  Confederate  money,  which  sum  the  bill 
seeks  to  recover  of  said  Davidson.  By  an  amendment, 
said  heirs  of  F.  A.  Kellar  join  as  co-complainants,  and 
seek  the  same  relief  upon  substantially  the  same  alle- 
gations. 

In  a  second  amended  bill,  said  heirs  of  F.  A. 
Kellar  charge  in  substance,  that,  the  money  claimed  by 
them  in  their  first  bill,  arose  from  the  sale  of  a  tract 
of  land  in  Bedford  County,  disposed  of  by  the  will 
of  their  grandfather,  Joseph  Kellar.  They  charge  that, 
representing  their  &ther,  F.  A.  Kellar,  they  were  the 
owners  of  two-twelfths  of  the  tract;  that  their  &ther, 
F.  A.  Kellar,  took  one-twelfth  under  the  will,  and  that  he 
held  by  purchase,  the  share  of  another  brother.  They 
charge  that  no  valid  sale  had  ever  been  made  of  their 
interest  in  the  land,  and  seek  to  recover  the  same. 
That  the  sale  made  by  John  Q.  Davidson  did  not 
pass  their  interest.  In  their  first  bill  they  sought  to 
recover  their  part  of  the  fund  arising  from  this  sale 
upon  the  ground  that  the  sale  was  valid;  in  the  2nd 
amendment,  they    seek    to    recover    the  land   upon  the 
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ground  that  the  sale  did  uot  pass  their  interest^  and 
made  Couch^  the  purchaser,  a  party.  These  two  claims 
were  inconsistent,  but  a  demurrer  upon  this  ground 
was  overruled. 

Couch,  the  purchaser,  files  a  cross-bill,  in  which  he 
charges  that  he  purchased  the  land  at  a  public  sale, 
from  Davidson,  administrator,  with  the  will  annexed, 
of  Joseph  Kellar,  deceased,  and  has  paid  for  the  same 
in  full,  but  has  obtained  no*  deed,  and  prays  a  spe- 
cific execution, 

Davidson,  in  his  answer,  takes  the  position  that  he 
never  sold  the  land  as  administrator  with  the  will  an- 
nexed, but  he  only  acted  as  agent  for  a  part  of  the 
heirs  and  devisees  who  did  sell  and  make  Couch  a 
deed  conveying  him  whatever  title  they  had,  but  not 
conveying  any  title  that  may  have  been  in  the  heirs 
of  F.  A.  Kellar.  He  admits  that  he  did  collect  part 
of  the  purchase  money,  and  believing  that  F.  A.  Kel- 
lar's  heirs  were  entitled  to  part  of  it,  and  believing 
that  Green  was  their  guardian,  paid  them  part  of  it, 
including  the  $1,000  in  Confederate  money,  in  1862, 
but  denies  the  charges  of  the  original  bill  as  to  du- 
ress. 

Joseph  Kellar  died  about  1840,  leaving  a  widow 
and  twelve  children ;  by  his  will,  he  left  his  land  to 
his  wife  during  life  or  widowhood,  and  upon  her  death 
or  marriage,  he  directed  his  land  to  be  sold  on  a. 
credit  of  one,  two  and  three  years,  '^  and  the  money 
to  be  equally  divided  among  his  children,  and  that  if 
any  of  his  children    marry,   that    they    have    an  equal 


DECEMBEfi  TERM,  1874.  491 

Green  v.  Dayideon. 

part  of  his  estate  as  those  already  married,  to  be  given 
them  out  of  his  perishable  property/'  He  directs 
that  his  children  be  made  equals  taking  into  consider- 
ation what  he  had  given  those  already  married.  This, 
with  the  appointment  of  executors,  and  directions  as 
to  the  payment  of  his  debts,  etc.,  is  the  substance  of 
the  will.  Francis  A.  Kellar,  the  fiither  of  the  present 
complainants,  and  one  other  of  Joseph  Kellar's  chil- 
dren, died  after  his  death,  but  before  the  death  of  his 
widow;  upon  which  some  doubt  arose  as  to  whether 
their  children  or  representatives  took  any  share  in  the 
the  fund,  it  being  assumed,  and  as,  is  now  argued,  that 
the  fund  was  to  be  divided  among  his  children  as  a 
class,  and  only  those  filling  the  description  at  the  death 
of  the  tenant   for   life  were  entitled. 

We  think  it  clear,  however,  that  it  was  the  inten- 
tion of  the  testator  that  each  was  to  take  a  vested 
interest,  transmissible  upon  their  death,  either  to  their 
real  or  personal  representative.  See  Mc  Clung  v.  McMU* 
Ian,    1  Heisk.,  655;    Bridgetoater  v.   Gordon,  2  Sneed,  5. 

The  next  question  is,  whether  there  was  a  valid 
sale  of  the  entire  tract,  or  only  a  sale  of  the  interest 
of  such  of  the  heirs  as  made  the  deed.  We  think 
it  clear,  that,  under  the  provisions  of  the  will,  in  con- 
nection with  the  Code,  §2240,  the  administrator  with 
the  will  annexed,  had  full  power  to  sell,  this  was  a 
power  vested  in  the  executors,  as  such.  See  on  this 
question,  Harrison  v.  Henderson,  7  Heisk.,  348. 

The  proof  taken  in  connection  with  the  circum- 
stances shows  that  the    sale    was  made  by   the  admin- 
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istrator^  as  such^  under  the  power  of  the  will.  This 
was  the  only  real  necessity  for  his  appointment,  and 
for  the  bond  he  gave,  he  advertised  as  administrator, 
and  we  think  the  purchasers  so  understood  the  sale, 
and  certainly  thought  he  was  purchasing  the  entire 
tract.  The  theory  that  Davidson  only  sold  as  agent 
of  pail)  of  the  legatees,  is  not  consistent  with  his  con- 
duct in  paying  out  the  fond,  for  he  distributed  it  upon 
the  assumption  that  the  sale  was  of  the  entire  tract, 
and  that  all  were  entitled  to  their  share  of  the  pro- 
ceeds, and  so  he  paid  part  of  the  money  to  Green,  as 
the  guardian  of  the  F.  A.  Kellar  heirs;  but  after  the 
sale,  the  deed  was  executed  only  by  the  heirs,  or  a 
part  of  them,  and  in  his  subsequent  transaction,  David- 
son assumed  the  character  of  agent.  There  is  no  evi- 
dence of  any  written  memorandum  signed  by  Davidson 
or  any  one  authorized  by  him,  conducting  the  sale, 
and  he  pleads  the  Statute  of  Frauds  and  Perjuries. 
We  cannot,  therefore,  decree  a  specific  execution  against 
him.  But  we  hold  that  the  decree  of  the  Chancellor 
giving  to  the  complainants,  the  heirs  of  F.  A.  Kellar, 
their  two-twelfth  interest  in  the  land,  is  erroneous. 
They  have  no   title  to   the  land. 

The  will  of  Joseph  Kellar  did  not  devise  the  land 
to  his  children,  but  directed  a  sale  and  a  division  oi 
the  money  arising  therefrom,  it  is  manifest  this  does 
not  vest  them  with  title  to  the  land,  so  that  they  may 
recover  it  in  specie.  The  right,  if  any,  would  be  to 
have  a  sale  of  the  land  as  directed  by  the  will,  and 
to  have  their  share  of  the  money  arising  therefrom. 
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Bat  bj  the  will  of  Joseph  Kellary  this  land  is  di- 
rected to  be  sold  apon  the  death  ef  the  widow^  and 
converted  into  monej^  and  the  money  to  be  divided 
among  his  children.  This  disposition  of  the  land  is 
absolnte,  and  not  dependent  upon  any  condition^  or  sub- 
ject to  the  discretion  of  his  executors.  In  such  case 
it  seems  well  settled  by  authority^  that  the  estate  passes 
to  the  legatees  as  personalty;  and  where  any  of  the 
children,  as  in  this  case,  die  during  the  life  of  the 
widow,  or  before  the  land  is  to  be  sold,  their  shares 
will  vest  in  their  personal  representatives.  This  pro- 
ceeds npen  the  ground,  that  the  land  is  to  be  regarded 
as  converted  into  money,  and  disposed  of  by  the  will 
as  money.  This  seems  well  settled.  See  the  author- 
ities collected  at  length  in  Ist  Vol.  White  &  Tudor's 
Leading  Cases  in  Equity  Title  Equitable  Conversion, 
page  799,  and  our  decisions,  so  fiur  as  they  have  gone, 
are  to  the  same  effect.  See  the  oases  referred  to.  King's 
Digest,  2119. 

From  this  it  results,  that  neither  the  heirs  of  F. 
A.  Kellar,  or  their  guardian,  can  in  any  aspect,  re- 
cover; but  his  personal  representative  is  the  party 
entitled  to  the  legacy  under  the  will,  that  is  the  share 
of  the  proceeds  of  the  sale  of  the  land.  In  this 
view,  the  bills  of  Hosea  Green  and  the  heirs  of  F. 
A.  Kellar  must  be  dismissed  upon  the  ground  that 
they  have  no  right  to  recover  either  the  land  or  the 
fond,  and  the  consideration  of  the  other  questions  be- 
'comes  immaterial.  As  we  have  said.  Couch  cannot 
have    a    specific    execution    against    Davidson,    because 
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there   was  no  written   contract  made  by  Davidson^  valid 
under   the   Statute  of   Frauds. 

The    decree    will    he    reversed    and  the  several  bills 
dismissed,  each   party  paying  their   own,  costs. 


W.  A.  Hunter,  d  ai.,  v.   W.  P.  O'Neal. 

Statute  of  Limttatioms.  Adverse  potaestion  t^  land  vnder  color  of  tide. 
Under  the  first  section  of  the  Act  of  1819,  ch.  28,  a  party  maj  claim 
and  perfect  title  under  a  deed,  grant,  or  other  aasarance  of  title,  void 
and  inoperative  in  its  inception. 

Cases  cited :  Vance's  Heirs  v.  Johnson,  10  Hnm.,  214 ;  Joseph  dark, 
et  od.,  V,  Jno.  P.  Chase,  et  cd,,  5  Sneed,  686. 


FBOM   MABSHALL. 


Appeal    from    the   Circuit    Court.      W.   P.   Mabtin, 
Judge. 

Brown    &    Lewis  and  Davidson  &   Mukray  for 
complainant. 

WiSENEB  &  EwiNG  for  defendant. 

Deadebick,    J.,    delivered    the    opinion   of   the    Court. 

This    is    an    action  of    gectment    from  the    Circuit 


w^ 


DECEMBER  TERM,  1874.  495 

Hunter  «.  O'Neal. 

Court  of  Marshall  County,  and  appeal  taken  by  plain- 
tifiB  in   error  from   the  judgment  against  them. 

It  is  claimed  by  them  that  the  Circuit  Judge  erred 
in  his  charge  to  the  jury  in  telling  them  that  if  the 
proof  showed  a  compromise  was  made  and  agreed  upon, 
and  comers  and  lines  were  marked,  and  Hunter,  after 
that,  procured  a  grant  for  the  disputed  land,  such 
grant  would  be  a  fraud  upon  plaintifis,  and  the  grant 
would  be  void,  and  the  defendant  could  not  perfect 
his  title,  by  adverse  holding  under  said  grant,  by  con- 
necting it  with  such  holding  prior  to  the  compromise. 
Upon  this  point  the  Court  was  requested  to  instruct 
the  jury,  'Hhat  if  there  was  any  compromise,  and 
Hunter,  defendant's  ancestor,  afterwards  entered  the  land 
within  the  interference,  and  held  adverse  possession  of 
the  land  within  the  dispute  for  seven  years,  it  would 
protect  his  title  to  the  whole  of  the  interference,  and 
entitle  defendants  to   a  verdict.'' 

The  Court  reftised  to  give  this  instruction  upon  the 
ground  that  he  had  instructed  the  jury  upon  the  point, 
and  he  had  substantially  instructed  the  jury  that  such 
continuous  adverse  holding  would  vest  the  title,  but  in 
a  subsequent  part  of  the  charge  he  instructed  that  the 
adverse  holding  before  the  alleged  compromise  could  not 
be  connected  with  any  subsequent  holding,  and  to  avoid 
any  misapprehension  by  the  jury,  the  instruction  was 
asked  as  to  the  effect  of  the  adverse  holding  after  the 
alleged  compromise. 

The  plaintiff  claimed  under  a  grant  from  the  State 
of  North   Carolina,   dated  in    1788,    and  the  defendants 
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under  two  grants  to  their  ancestor,  dated  respectively 
in   1826   and   1827. 

Even  if  Hunter  had  yielded  the  possession,  and 
disclaimed  title  to  the  disputed  land  prior  to  his  ob- 
taining any  grant  for  it,  yet,  if  he  subsequently  ob* 
tained  a  grant,  and  took  possession,  and  held  it 
adversely  and  exclusively  under  said  grant  or  grants 
for  seven  years,  his  heirs  might  well  rely  upon  this 
defence. 

A  party  may  claim  and  perfect  title  under  a  deed 
void  or  inoperative  in  its  inception.  10  Hum.,  214; 
6  Sneed,  636. 

The  instruction  asked  should  have  been  given,  so, 
too,  we  think,  in  view  of  the  evidence,  it  was  proper 
that  the  Circuit  Judge  should  have  given  the  jury 
instructions  upon  the  question   of  champerty. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


DECEMBER  TERM,  1874.  497 


Esdll  «.  Dected. 


Harry  Ebtill  et  cU.,  v.  Peter  8.  Deckerd,  et  al. 

1.  Statemzmt.  WalliB  Estill,  8r.,  dying  in  1836,  derised  a  portion  of 
hia  ''  Crow  Creek  "  tract  to  hia  executor  in  trust  for  his  slaves,  stipu- 
lating for  their  residence  and  employment  thereon  under  his  control : 
the  profits  of  the  farm  to  go  to  the  use  of  the  slayes  and  their  off- 
spring, after  deducting  an  annual  rent  to  the  estate  to  be  fixed  by  the 
executor.  At  the  end  of  twenty  years,  they  were  to  be  emancipated, 
unless,  by  misconduct,  they  forfeited  their  right  to  freedom ;  in  which 
event  they  were  to  be  sold.  The  farm,  at  the  end  of  that  time,  was 
to  be  divided  among  them  in  lots  at  the  discretion  of  the  executor; 
the  title  remaining  in  him  as  trustee,  and,  in  the  event  of  his  death 
before  effectuating  theee  purposes  intestate  and  without  an  executor, 
the  Court  was  to  appoint  some  one,  among  several  persons  mentioned 
by  the  testator  as  "  representatives,''  to  do  so.  A  codicil  provides  for 
the  sale  of  the  land,  and  investment  of  proceeds  in  other  land,  sub- 
ject to  the  same  trust.  The  slaves  were  removed  to  the  ''Grow 
Creek  "  tract,  but  the  executor  died  in  1847,  without  selling  it,  and 
his  executor  failing  to  qualify,  P.  S.  Deckerd,  one  of  the  so  styled 
"  representatives,''  was  appointed  by  the  County  Court  as  admmistrfi- 
tor  de  bcnu  nan  cum  ieatamenlo  armexo  of  the  estate  of  Estill,  Sr.  On 
June  28, 1848,  Eincaid  and  others  filed  their  bill  against  the  admin- 
istrator and  others  for  an  adjustment  of  matters  relating  to  the  estate. 
In  August,  1849,  the  administrator,  by  petition  in  the  cause,  applied 
for  a  sale  of  the  "Crow  Creek"  tract,  and  at  the  February  Term, 
1860,  reported  a  sale  thereof  to  his  brother,  David,  at  $16  per  acre, 
which,  being  afterward  confirmed,  they  jointly  conveyed  to  Steven- 
son, October  1,  1853,  who  was  to  pay  $20  per  acre  for  the  tillable 
land,  reference  being  made  in  the  deed  to  the  proceedings  in  Kincaid 
V,  Deckerd,  in  regard  to  the  sale  and  title  to  said  land.  Stevenson 
afterward  conveyed  the  land  to  Alloway.  By  petition  in  the  cause, 
August  19, 1868,  the  administrator  obtained  an  order  of  sale  for  land  al- 
leged to  have  been  bought  with  proceeds  of  sale  of  the  "  Crow  Creek  " 
land.  Kincaid  amended  his  bill  in  January,  1849,  and  sought  to  sub- 
ject the  slaves  to  sale  for  alleged  misconduct.  His  application  was 
refused,  the  administrator  resisting  it,  who,  however,  afterward, 
becoming  owner  of  a  number  of  interests  in  the  estate,  made  a  simi- 
lar application,  by  petition,  in  the  cause,  which  was  grante^  subject, 
however,  to  the  right  of  the  slaves  to  contest  the  correctness  of  the 
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decree.  In  none  of  these  proceedings,  either  in  the  bill  or  amended 
bill  or  petitions,  were  the  slaves  made  parties  or  represented.  On 
September  12, 1853,  the7,  by  next  friend,  brought  a  bill  against  the 
administrator,  to  enjoin  their  sale,  and  at  February  Term,  1855,  a 
decree  was  entered  accordingly,  and  declaring  their  emancipation 
upon  complying  with  the  terms  of  the  Statute  on  the  subject;  and  at 
the  same  time  this  cause  was  consolidated  with  that  of  Sancaid  v. 
Deckerd.  At  the  August  Term,  1857,  a  decree  was  entered,  headed 
as  follows:  "Elincaid,  ei  aL,  v.  Deckerd,  Stevenson,  ei  al,f  and  Sam 
and  others,  by  next  friend,  v.  Stevenson,  Kincaid,  et  ol.,  and  Crisman 
V,  Deckerd,  et  aV^  The  decree  vests  the  title  in  the  *'  Crow  Greek  " 
land  in  Stevenson ;  gives  the  proceeds  of  a  note  given  by  Stevenson, 
in  the  hands  of  another,  to  Sam  and  the  other  negroes  suing,  and  re- 
cites that  it  goes  to  them  or  their  trustee,  as  a  payment  of  their  in- 
terest in  the  land  under  the  will,  etc.  The  books  of  the  Court  being 
destroyed  or  lost  during  the  civil  war,  parts  only  of  the  records  in 
these  causes  were  exhibited  in  the  present  suit,  which  is  a  bill  filed 
by  the  negroes,  in  1865,  against  Deckerd,  Stevenson  and  Alloway, 
setting  up  their  title  to  the  "  Crow  Creek  ^'  land,  as  beneficiaries  un- 
der the  will,  alleging  that  it  had  been  disposed  of  under  proceedings 
to  which  they  were  not  parties :  first,  to  the  administrator  himself, 
through  his  brother,  David,  and  by  them  to  Stevenson,  who  con- 
veyed it  to  Alloway — spraying  that  the  cloud  upon  their  title,  caused 
by  these  deeds,  be  removed,  and  for  rents  and  a  receiver.  Stevenson 
and  Alloway  answer,  relying  mainly  upon  a  plea  of  former  adjudi- 
cation, supported  by  the  records  in  the  consolidated  causes  herein 
before  recited. 

Hetd:  Res  adjubicata.  The  defence  of  former  adjudication  cannot 
be  sustained  by  the  facts  set  forth  in  the  above  statement,  and  the 
effect  of  the  consolidation  of  the  causes  in  1855  was  not  such  as  to 
make  the  decree  of  August,  1857,  divesting  and  vesting  title  to  the 
land,  binding  upon  the  negroes,  neither  Stevenson  or  the  slaves,  so 
far  as  it  appears,  having  never  been  made  parties  to  the  bill  of  Kin- 
caid  V,  Deckerd,  under  which  the  land  was  sold,  either  before  or 
after  the  consolidation,  and  the  consolidation  itself  not  having  the 
efiect  to  make  them  such.  Furthermore,  that  Stevenson  never  hav- 
ing been  made  party  to  the  bill  of  the  negroes  by  their  next  friend 
in  1853  against  Deckerd  to  enjoin  their  sale,  resulting  in  the  decree 
declaring  their  right  to  emancipation  in  1855,  the  date  of  the  consol- 
idation of  the  two  causes,  there  was,  consequently,  no  pleading,  in 
either  case,  to  bring  about  a  contest  between  either  Deckerd  and  the 
slaves,  or  Stevenson  and  the  slaves,  as  to  the  title  of  the  slaves  to  the 
land  in  controversy. 
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2.  Ghancisy  JuBiSDicnoN.    BmwwdofdoudfromiUU.    Estoppd,    Maxim, 

Pftrties  are  not  estopped  from  prosecuting  a  bill  to  remove  a  cloud 
from  their  title  to  land,  the  cloud  consisting  of  deeds  void  for  the 
want  of  authority  in  the  original  veneer  to  sell,  because  under  the 
color  of  legal  proceedings  they  had  received  a  portion  of  the  proceeds 
of  sale ;  but  they  are,  nevertheless,  accountable  for  so  much  thereof 
as  came  into  their  possesrion  and  use.  Asking  equity,  they  must  do 
equity. 

3.  Same.    Same,    In  a  bill  to  remove  a  cloud  from  title,  the  complain- 

ant must  show  the  legal  title  to  be  in  himself,  and  that  the  other  has 
a  mere  appearance,  without  the  reality. 

4.  Tkust  Property.     When  title  to  benefidary  becomes  abeoliute,  eto.    Where 

real  property  is  given  to  one  in  trust  for  another,  and  the  objects  of 
the  trust  are  completed,  or  the  trust  has  become  impracticable,  the 
property  vests  absolutely  in  the  beneficiary.  But  where  property  is 
ordered  to  be  sold  by  a  will,  and  proceeds  directed  to  be  invested  in 
other  property,  whether  on  a  continuing  trust  or  otherwise,  no  title 
can  accrue  to  the  beneficiary  of  the  first  property.  His  title,  if  it  ac- 
crue at  all,  will  become  absolute  only  either  in  the  property  to 
be  bought  or  in  the  proceeds  of  the  first  property. 

Case  cited :  White  v.  Belote,  2  Head,  703. 

6.  Sams.  AdmimstrcUor  de  bonis  non,  etc.  Where  a  will  creates  a  trust  to  be 
performed  by  the  executor,  and  the  executor  dies,  and  the  County  Court 
appoints  an  administraior  de  bonis  non,  with  the  will  annexed,  such  ap- 
pointee has  no  authority  to  execute  the  trust. 

Case  cited :  Gee  v.  Graves,  2  Head,  242. 


FBOM   FRANKLIN. 


Appeal  from  the  Chancery  Court.      Jno.  P,  Steele, 
Chancellor. 

A.  8.   Marks  and    Jordan    Stokes,  for  complain- 
ants. 

G.    M.    FooG,   John    Frizzell    and    Turney,  for 
defendants. 
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EwiNG,  S.  J.,  delivered  the   opinion  of  the  Court. 

Wallis  Estill,  St.,  died  in  the  year  1836,  in  Frank- 
lin County,  Tennessee,  where  he  had  resided.  He  made 
a  will.  He  had  a  large  estate,,  real  and  personal, 
which  he  devised  and  bequeathed  to  his  widow  and 
children  and  others,  except  certain  slaves,  in  regard  to 
whom  he  made  certain  provisions  in  his  will.  By  the 
third  clause  of  his  will,  it  is  provided  '*  that  after 
three  years  from  my  death  my  executor  shall  remove 
my  slaves  to  my  tract  of  land  on  Crow  Creek  and 
lay  off  one  hundred  and  fifty  acres  thereof — the  upper 
end — and,  if  he  thinks  proper,  fifty  acres  more,  at  his 
discretion — which  I  hereby  give  to  my  executor  in 
trust  for  the  use  hereinaftier  mentioned,  viz:  My  said 
negroes  are  to  reside  and  labor  on  said  land,  under 
superintendence  and  control  of  my  executor  (such 
farm  paying  annually  to  my  estate  such  sum  as  mj 
executor,  with  the  advice  of  my  representatives,  may 
prescribe;  the  balance  to  be  applied  to  the  mainte- 
nance, etc.,  of  said  slaves  and  their  ofispring),  for 
twenty  years,  during  which  time  said  slaves  are  to  be 
subject  to  the  authority,  etc.,  of  my  executor."  By 
the  same  clause  it  is  provided  that  at  the  end  of  the 
twenty  years  said  slaves  and  their  ofispring  are  to  be 
emancipated,  and  said  land  to  be  divided  into  lots,  as 
my  executor  may  think  just,  and  assigned  to  the  dif- 
ferent fiimilies  of  my  negroes  and  their  use  forever — 
the  title  thereof  to  remain  in  my  executor  in  trust 
for   them.     By   the    same    clause    a    provision    is    made 
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that,  for  mal-conduct  by  the  slaves,  they  may  forfeit 
their  right  to  freedom,  and  in  such  case  they  are  or- 
dered by  the  will  to  be  sold,  etc.  By  the  twentieth 
clause  of  the  will,  he  appoints  as  what  he  calls  his 
representatives,  Nathan  Green,  Benjamin  Deckerd,  P. 
8.  Deckerd  and  David  Deckerd,  to  settle  controversies 
under  his  will  and  to  do  some  other  things  specially 
provided  for  under  it.  By  the  twenty-second  clause,  he 
appointed  his  son,  Wallis  Estill,  his  executor,  and  by 
the  twenty-third  clause  he  provides  that  if  his  son, 
WaUis,  should  die  before  this  will  should  be  carried 
into,  full  effect,  without  making  any  will  or  appoint- 
ing any  executor,  then  that  some  one  of  his  repre- 
sentatives, who  might  be  selected  by  the  Court,  take 
upon  himself  the  execution  thereof  and  be  vested  with 
all  the  powers  hereby  conferred  on  his  son  Wallis. 
These  are  all  the  provisions  of  the  bill  of  Wallis 
Estill,   Sr.,   necessary  to  be  referred  to. 

There  were,  however,  three  codicils  to  said  will. 
By  the  second  an  additional  executor  was  appointed, 
who,  however,  never  became  qualified,  and  of  whom 
it  is  not  necessary  to  take  further  notice.  By  the 
third  codicil  it  was  provided  as  follows:  ^^ Taking  into 
consideration  the  moral  and  religious  benefit  of  my 
slaves  who  are  to  reside  on  my  lands  on  Crow  Creek 
and  for  their  moral  weliare,  my  will  is  that  the  lands 
to  be  laid  off  to  them  there  be  sold  by  my  execu- 
tor and  the  proceeds  applied  to  the  purchase  of  a 
tract  of  land  on  this  side  of  the  mountain,  where 
my    executor    can    the    better  have    the    oversight    and 
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control  of  said  slaves,  which  tract^  when  purchased,  is 
to  be  subject  to  all  of  the  provisions  in  my  said 
will  in  relation  to  the  Crow  Creek  lands."  It  is  as- 
sumed by  the  parties  on  both  sides,  that  the  said 
Wallis  Estill,  Jr.,  became  regularly  qualified  as  exec- 
utor of  said  will  and  assumed  the  execution  of  its 
trusts;  probably  placed  the  slaves  on  a  portion  of  the 
Crow  Creek  tract  of  land  and  gave  them  some  super- 
vision. -He  died,  however,  in  the  year  1847,  not  hav- 
ing sold  these  lands.  He  made  a  will  and  appoipted 
an  executor,  who,  it  is,  however,  said  and  admitted, 
did  not  become  qualified  as  such.  In  some  manner, 
before  the  28th  of  June,  1848,  Peter  8.  Deckerd,  one 
of  the  persons  mentioned  in  the  will  of  Wallis  Es- 
till, Sr.,  as  representatives,  seems  to  have  come  into 
the  management  of  his  estate.  He  is  called,  in  the 
parts  of  records  produced  as  evidence  in  this  cause^ 
sometimes  executor  and  sometimes  executor  de  bonis 
rum.  He  appears,  however,  to  have  taken  it  upon 
himself  to  act  as  the  representative  of  the  estate  of 
Wallis  Estill,  Sr.  He  may  have  been,  and  probably 
was,  appointed  in  some  way  by  the  County  Court  of 
Franklin  County;  whether  as  administrator  de  bonis 
non  with  the  will  annexed,  or  as  a  substituted  execu- 
tor under  a  supposed  power  conferred  by  the  will  of 
Wallis  Estill,  Sr.,  does  not  appear.  On  the  28th  of 
June,  1848,  Wallis  Kincaid,  a  party  interested  under 
the  will  of  Wallis  Estill,  Sr.,  along  with  others,  filed 
his  bill  in  the  Chancery  Court  of  Franklin  County 
against  the   said  Peter  S.   Deckerd    and    others   for  an 
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adjustment  of  all  matters  (as  it  is  supposed)  in  re- 
gard to  the  estate  of  Wallis  Estill^  Sr.,  deceased.  To 
this  bill,  so  &r  as  it  appears,  the  present  complain- 
ants (who  are  a  part  or  all  of  the  slaves  above-men- 
tioned) were  not  made  parties;  indeed,  it  does  appear, 
by  incidental  statements  in  one  of  the  parts  of  record 
offered  as  evidence,  that  they  were  not  parties.  In 
this  cause  it  is  said  that,  in  August,  1849,  Peter  S. 
Deckerd  filed  a  petition  to  sell  the  Crow  Creek  lands 
ordered  to  be  sold  as  aforesaid  under  the  will  of  Wal- 
lis Estill,  Sr.,  to  have  the  proceeds  invested  according 
to  the  terms  of  the  said  will;  not,  however,  making 
the  slaves  parties.  At  the  February  Term,  1850,  said 
Deckerd  made  a  report  in  regard  to  the  sale  of  said 
lands,  which,  however,  does  not  appear,  though  we 
gather  from  a  subsequent  decree  in  the  cause  that  he 
reported  a  sale  to  his  brother,  David  Deckerd.  Before 
this  report,  however,  on  the  27th  of  January,  1849, 
the  said  Wallis  Kincaid  and  others  had  amended  their 
bill  and  prayed  for  a  sale  of  said  slaves  on  account 
of  alleged  misconduct  on  their  part,  by  which  they 
had  forfeited  their  freedom.  Upon  this  amended  bill, 
which  was  resisted  by  P.  8.  Deckerd  (the  slaves  still 
not  being  made  parties),  the  Court  seems  to  have  re* 
fused  to  sell  said  slaves.  Afterward,  and  before  the 
12th  of  September,  1853,  the  said  Peter  8.  Deckerd, 
having  purchased  a  number  of  the  interests  in  the 
estate  of  Wallis  Estill,  Sr.,  applies  to  the  Court,  in 
the  case  above-mentioned,  by  petition,  to  have  said 
slaves  sold   as  having    forfeited    their  right  to  freedom 
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by  misconduct.  Under  this  application,  an  order  was 
made  for  the  sale  of  the  slaves,  they  still  not  having 
been  made  parties.  The  Court  making  the  order  for 
the  sale  is  said,  however,  to  have  remarked  that  the 
slaves  would  have  a  right  to  come  in  hereafter  and 
contest  the  correctness  of  said  decree.  On  the  12th 
of  September,  the  slaves — a  large  portion,  if  not  all, 
of  them — by  Grarrett  Estill,  as  their  next  friend,  filed 
what  they  call  their  petition,  but  what  is  in  all  its 
forms  an  original  and  injunction  bill,  against  Peter  S. 
Deckerd,  as  executor  of  Wallis  Estill,  Sr.,  and  enjoin 
their  sale.  To  this  Deckerd  makes  answer,  and  at 
February  Term,  1866,  a  decree  was  entered  enjoining 
the  sale  of  the  slaves  and  declaring  them  emancipated 
upon  oomplying  with  the  Acts  of  Assembly  in  saoh 
cases  made  and  provided.  At  this  Term,  and  at  the 
same  time  with  the  making  of  this  decree,  this  last 
cause  was  consolidated  with  the  cause  of  Wallis  Kin- 
caid  et  cUa.,  v.  P.  S.  Deckerd,  and  others.  In  the 
meantime,  the  report  of  Peter  S.  Deckerd,  of  the 
sale  of  the  Crow  Creek  land  to  his  brother,  David, 
at  $16  00  an  acre,  had  been  confirmed.  And  on  the 
19th  of  August  (the  decree  for  the  sale  of  the  slaves 
having  been  made  on  that  day),  on  the  petition  of  P. 
S.  Deckerd,  in  the  case  of  Kincaid  v.  Deckerd,  a  de- 
cree was  made  for  the  sale  of  certain  lands  which 
Deckerd  alleged  he  had  bought  with  the  proceeds  of 
sale  of  the  Crow  Creek  lands.  On  the  1st  of  Octo- 
ber, 1863,  David  Deckerd  and  Peter  S.  Deckerd  make 
a    deed    for    the    Crow    Creek    land    to    Stevenson,    in 
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which  no  amount  of  acres  is  expressed,  but  the  boun- 
daries are  the  same  as  of  the  land  reported  to  have 
been  sold  by  P.  S.  Deckerd,  commissioner,  to  David 
Deckerd,  and  Stevenson  was  to  pay  $20  00  an  acre 
for  all  of  the  tillable  land.  Reference  is  made  in  the 
deed  to  the  proceedings  in  the  case  of  Wallis  Kin- 
caid,  d  ob.,  v.  P.  S.  Deckerd,  d  ab.,  in  regard 
to  the  sale  and  title  to  said  land.  Stevenson  took 
possession  of  the  land,  and  nothing  more  in  regard 
to  it  appears  in  the  record  of  any  of  the  cases  as 
here  presented  in  proof  until  the  August  Term,  1857, 
of  the  Chancery  Court,  when  a  decree  is  entered 
headed  as  follows:  Wallis  Kincaid,  d  al,,  v.  P.  S. 
Deckerd,  Y.  K.  Stevenson  and  others,  and  l%an  and 
others,  by  next  friend,  v.  V.  K.  Stevenson,  Kincaid, 
and  others,  and  Bershemar  Chrisman  v.  P.  S.  Deckerd, 
and  others.       The  decree  is  as  follows: 

''This  cause  came  on  to  be  heard  before  the  Hon- 
orable B.  L.  Ridley,  Chancellor,  Etc.,  upon  the  plead- 
ings, etc.  Whereupon  the  Court  doth  order,  etc.,  that 
Y.  K.  Stevenson  shall  have  a  good,  sufficient  title  to 
the  tract  of  land  in  controversy;  that  the  title  be 
divested  out  of  all  the  parties  and  vested  in  the  pur- 
chaser, Y.  K.  Stevenson;  that  the  trustee  of  Sam  and 
the  other  negroes  suing  have  the  proceeds  of  a  note 
in  the  hands  of  F.  A.  Loughmiller,  given  by  Y.  K. 
Stevenson.''  ''This  payment  to  Sam  and  the  others, 
or  to  their  trustees,  goes  to  them  as  a  payment  of 
their  interest  in  the  land  under  the  will.  The  other 
parties,  viz:   Wallis  Kincaid,   and    others,   having   been 
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paid  by  P.  8.  Deckerd  a  note  of  about  $2,200,  the 
same,  when  paid  into  Court,  is  to  ^o  to  them.  And 
as  to  all  other  questions,  Wallis  Kincaid  and  others, 
the  parties  represented  by  A.  S.  Colyar,  agree  to  re- 
lease all  claim  for  services  of  the  negroes  since  the 
last  decree  emancipating  them — ^that  is,  to  the  negroes 
which  are  parties  and  entitled  to  their  freedom.  Y. 
K.  Stevenson  must  pay  the  money  to  the  Clerk  and 
Master,  not  having  paid  the  same  into  Court.  There- 
upon the  Clerk  and  Master  will  .... 
In  all   other  respects,  the  rights  of  the  parties  are   not 

« 

now  adjudicated.'^ 

At  the  November  Term,  1858,  under  the  heading, 
Wallis  Kincaid,  et  als.,  «•  P.  S.  Deckerd,  et  ob., 
and  Wallis  Kincaid  and  Caperton  and  wife  v.  P.  S. 
Deckerd,  Executor,  etc.,  et  cU.,  another  decree  is  en- 
tered. This  decree,  upon  a  report  of  the  clerk, 
charges  P.  S.  Deckerd  several  thousand  dollars  for 
hire  of  negroes;  recites  ihe  sale  of  414  acres  of  land 
to  V.  K.  Stevenson,  at  $20  00  an  acre,  by  P.  8. 
Deckerd,  being  the  same  land  reported  as  sold  to 
David  Deckerd  by  P.  8.  Deckerd,  Executor  and 
Commissioner  of  the  Chancery  Court,  at  $16  00  per 
acre;  adjudges  this  purchase  by  David  Deckerd  to 
have  been  for  the  benefit  of  P.  S.  Deckerd,  and 
charges  him  with  the  $20  00  per  acre.  ''But  it  fiir- 
ther  appears,^'  says  this  decree,  ^^that,  by  a  former 
decree  of  this  Court,  the  negroes  claiming  a  legacy 
under  the  will  got  the  benefit  of  a  portion  of  the 
second  note  of  Y.  K.  Stevenson,  viz:  with  interest  to 
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this  time,  $2,109  71/'  The  other  parts  of  the  decree 
relate  to  other  matters  of  the  estate  of  Wallis  Estill, 
St. 

The  decree  of  February,  1865,  emancipating  the 
slaves  when  they  should  comply  with  the  Acts  of 
Assembly,  appointed  two  persons  trustees  to  hire  them 
out  to  raise  the  means  to  send  them  to  Liberia,  and, 
for  aught  that  appears,  they  were  still  under  the  oper* 
ation  of  the  decree  till  1860,  when,  upon  a  bill  filed 
by  Samuel  Estill  and  others,  claiming  their  services, 
they  were  again  placed  under  control  of  the  Chancery 
Court  at  Winchester,  and  so  remained  until  they  were 
set  at  large,  and,  in  efiiect,  freed  by  the  operation  of 
the   civil   war. 

On  the  26th  of  December,  1865,  this  bill  was  filed 
by  Harry  and  others  against  P.  S.  Deckerd,  V.  K. 
Stevenson  and  N.  E.  AUoway,  alleging  that  they  were 
slaves  of  Wallis  Estill,  Sr.,  deceased,  who  bequeathed 
them  their  freedom,  which  they  were  to  have  at  the 
end  of  twenty  years  from  his  death,  which  occurred 
in  1835;  that  the  Chancery  Court  at  Winchester  de- 
creed that  it  was  twenty-three  years  after  the  death, 
according  to  the  will;  that  this  time  expired  in  1865, 
but  that  they  had,  in  fact,  been  held  as  slaves,  under 
orders  of  the  Chancery  Court  at  Winchester,  until  the 
Courts  were  closed  by  the  war;  that  they  were  bene- 
ficiaries under  the  third  clause  of  said  Estill's  will; 
that  they  were  entitled  to  two  hundred  acres  of  land 
out  of  the  Crow  Creek  fiirm  of  said  Estill;  a  copy 
of   which  will,   or  the  clause   under  which   they  claim, 
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is  herewith  filed  as  part  hereof,  the  whole  will  being 
on  record,  where  it  may  be  referred  to;  that  P.  3. 
Deckerd  became  executor  of  Estill,  and  soon  became 
hostile  to  them;  that,  without  making  them  parties, 
he  filed  a  bill  at  Winchester  and  procured  a  decree 
for  the  sale  of  their  land,  and,  in  the  name  of  his 
brother,  bought  it  himself;  that  he  made  some  sort 
of  conveyance  of  said  land  to  Stevenson,  who  con- 
veyed it  to  AUoway  in  some  way,  who  now  holds 
possession  of  the  land,  or  has  some  one  on  it;  some 
of  complainants  being  in  possession;  and  pra^s  that 
the  cloud  on  complainants'  title,  produced  by  the  deeds 
aforesaid,  and  the  decree  aforesaid  be  removed,  and  for 
rents  and  a  receiver.  The  will  is  then  copied  into 
the  record,  and  was,  we  suppose,  filed  with  the  bilL 
There  was  a  demurrer  to  the  bill,  we  suppose,  as 
there  is  an  order  overruling  one,  but  no  demurrer 
appears.  There  is  no  'pro  confesBo  as  to  P.  S.  Deck- 
erd. Stevenson  and  AUoway  answer  the  bill.  They 
admit  that  complainants  were  slaves  of  Estill;  that 
he  died  long  ago,  and  made  a  will,  as  stated  in  com- 
plainants' bill.  They  admit  the  sale  of  the  Crow 
Creek  &rm,  and  that  Stevenson  purchased  said  land 
of  Deckerd,  and  that  he  is  now,  and  has  been  in 
possession  since  his  purchase.  They  state  that  the 
date  of  the  sale  and  all  the  fiu^ts  in  relation  thereto 
will  fully  appear  by  reference  to  the  records  in  the 
causes  of  Wallis  Kincaid  v.  P.  S.  Deckerd  and  others, 
and  complainants  against  P.  S.  Deckerd,  respondent 
Stevenson    and    others;   that    said    causes   were   consoli- 
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dated  and  heard  together,  and  that  said  complain- 
ants were  parties  to  the  record;  respondent  Steven- 
son's title  to  said  land  was  adjudicated,  and  the  title 
to  the  same  divested  out  of  the  heirs  and  legal  rep- 
resentatives of  Wallis  Estill,  Sr.,  and  said  complain- 
ants, and  vested  in  respondent  Stevenson;  all  of 
which  will  more  fully  appear  by  reference  to  the  rec- 
ords and  decrees  in  said  causes  on  file,  etc.,  reference 
to  which  is  made  and  they  made  part  of  the  answer. 
Respondents  deny  any  possession  of  complainants,  un- 
less as  trespassers.  Respondents,  for  answer,  charge 
that  all  the  causes  of  action  set  up  in  complainants' 
bill  have  been  heretofore  in  your  Honorable  Court 
fully  adjudicated  and  settled,  and  they  plead  the  same 
in  bar  to  complainants'  bill.  They  also  plead  the 
Statute  of  Limitations.  The  cause  being  thus  at 
issue,  proof  was  taken.  The  proof  of  the  witnesses 
is  unimportant,  except  that  which  furnishes  copies  of 
the  records  so  far  as  they  remain  in  the  office  of  the 
Chancery  Court  at  Winchester.  A  copy  of  the  deed 
from  David  and  P.  S.  Deckerd  to  V.  K.  Stevenson 
is  offered  and  .filed,  and  also  of  the  deed  from  Ste- 
venson to  AUoway.  Of  what  remains  of  the  rec- 
ords, the  substance  has  been  already  stated.  The 
books  of  the  Chancery  Court  at  Winchester  were  de- 
stroyed up  to  the  year  1850  during  the  civil  war, 
and  many  of  the  papers  of  causes  both  before  and 
since  1850  were  destroyed  or  lost.  The  parties  have 
been  able  to  produce  only  the  following  records  and 
parts  of   records   (no  effort  having  been   made  to  sup- 
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ply  lost  papers  or  records^  which  would,  perhaps, 
have  been  fruitless) :  A  copy  of  the  will  and  codicils 
to  the  will  of  Wallis  Estill,  Sr.,  deceased;  copies  of 
the  deed  of  the  Deokerds  to  Stevenson,  and  of  Ste- 
venson to  Alloway;  a  copy  of  the  will  of  W.  Estill, 
Jr. ;  of  a  portion  of  the  rules  made  in  the  various 
causes,  together  with    some  of   the  orders  and   decrees. 

In  this  Court  this  cause  has  been  heard,  a  re- 
hearing has  been  granted,  and  it  is  now  under  con- 
sideration upon  this  re-hearing.  Of  the  defences  set 
up  by  Stevenson  and  Alloway,  that  of  the  Statute  of 
Limitations  is  now  understood  to  be  abandoned.  In 
fact,  there  is  nothing  in  the  cause  for  it  to  stand 
upon.  Complainants  were  under  disability  of  quasi 
slavery  until  shortly  before  the  filing  of  their  bill, 
and  there  is  no  proof  of  a  continuous  adverse  pos- 
session of  the   land   in  controversy   for  seven   years. 

Of  the  defence  that  there  was  a  former  adjudica- 
tion of  the  title  to  the  tract  of  land  between  the 
same  parties,  there  is  much  more  to  be  said.  Ob- 
jection, is  made  by  complainants  to  the  mode  in  which 
this  defence  is  pleaded.  Whilst  it  is  admitted  by 
complainants  that  such  a  defence  may  be  made  in  an 
answer,  still  it  insisted  that  it  must  there  have  all  the 
essential  qualities  and  particulars  of  a  plea,  and  that 
a  valid  plea  of  res  jvdicata  must  set  out  many  things 
which  are  wanting  in  defendants'  answer.  It  is  in- 
sisted upon  the  other  side,  that  the  defence  has  suffic- 
ient particularity  as  set  out  in  the  answer,  and  if  not, 
that  it  should   have   been  excepted   to   or  set  down  for 
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hearing  as  insafficient,  and  that  it  is  too  late  at  the 
hearing  to  set  up  an  objection  which  is  really  only 
formal  and  technical.  It  is  to  be  regretted  that  it 
is  unneccessary  to  decide  these  questions  in  this  cause, 
for  it  is  believed  they  will  scarcely  ever  be  better 
argued  than  they  have  been  here.  But,  in  reality, 
the  defense  of  re8  judioata  £ftils  in  this  case  for  want 
of  proof. 

Before  the  filing  of  the  bill  in  the  present  case, 
there  were  in  the  Chancery  Court  at  Winchester  two 
causes  arising  out  of  the  will  of  Wallis  Estill,  Sr., 
which  alone  could  have  any  connection  with  the  de- 
fence above-mentioned.  These  were  the  cases  of  Wal- 
lis Kincaid,  et  al,,  v.  P.  S.  Deckerd,  d  ak.,  and 
Garrett  Estill,  next  friend,  etc.,  of  Harry,  Sam  and 
others,  v.  Peter  S.  Deckerd.  The  first  apparently  a 
general  bill,  to  bring  to  final  adjustment  all  matters 
in  regard  to  the  estate  of  Wallis  Estill,  Sr.,  and  to 
which  probably  most,  if  not  all,  of  the  free  white 
persons  interested  under  his  will  were  parties.  The 
second,  a  bill  to  enjoin  the  sale  of  Estill's  slaves  and 
have  them  emancipated,  filed  by.  them  by  next  friend, 
etc.  In  regard  to  the  first  bill,  there  remains  neither 
bill  nor  answer;  nor,  in  &ct,  perhaps,  strictly  speak- 
ing, any  legal  evidence  of  their  contents.  Their  con- 
tents, so  far  as  these  appear  at  all,  are  to  be  found 
in  recitals  in  the  other  bills  and  proceedings  under  it, 
and  in  decrees  and  reports  arising  under  petitions  filed 
under  the  first  and  the  recitals  of  such  petitions. 
Both  parties   seem   to   have   assumed    in   argument   that 
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the  nature  and  scope  of  the   bill   first  above-mentioned 
are  such  as  above  indicated.       The  second   bill^  which 
is  called  a  petition^   though   it   has  all    the   features   of 
an   independent   bill,    is   followed    by   an   answer   which 
appears  in  full,  and   by  a  decree   which   is  also  exhib- 
ited.      The  first  bill  was  amended  for  the   purpose  of 
having    the    slaves    sold    for    misconduct,   as   has    been 
already  stated.       This  amendment  is  not  produced,  but 
is   stated  to   have   been   made  in  the   second   bill.       If 
there   were   other  amendments  to   either  of   these  bills, 
they  do  not  appear,  or  if  other  bills  were   filed,  bear- 
ing  upon   the   question   in    this   case,   they  do   not   ap- 
pear.      It   seems   probable,   however,   from  the   heading 
of   the  decree  of   August,   1857,   which   is  the  one  re- 
lied   upon    as    a    bar   to    the    present    proceeding,    that 
both   of   said   bills   had   been    amended   so   as  to   bring 
in    Stevenson   as   a   party,    or   that   two    new  bills   had 
been    filed,   making   him   a  party,   and   thus   originating 
a   controversy   with   him   about   the   land.       For   he   is 
put    down    as    a    defendant    in    the    heading    of    both 
bills,  his   name   not  having  previously  appeared   in   any 
of  the  proceedings,   and   the   style  of   one   of  the   bills 
(if,   indeed,  this    be   not  a  new  bill)    is    changed    firom 
Garrett   Estill,    next    friend,    etc.,    of    Harry,   Sam   and 
others,    v.    P.    S.    Deckerd    and    others,    to    Sam    and 
others,    by    next    friend,    t?.    V.    K.    Stevenson,    P.    S. 
Deckerd,    and    others.       Such    a    probability,    however, 
does   not  warrant    us   in   coming   to   the  conclusion    le- 
gally  either  that   such   amendments  were  made  or   that 
new  bills  were  filed. 
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How,  then,  does  the  matter  stand  upon  this  de- 
fence of  res  jvdioaJtaf  The  complainants,  having  a 
beneficial  interest  in  the  land  purchased  by  Stevenson, 
were  never  made  parties  to  the  bill  of  Wallis  Kin- 
caid  unless  by  consolidation,  as  hereinafter  mentioned. 
The  land  in  which  they  were  interested  was  sold  un- 
der a  petition  in  that  cause,  and,  as  we  think,  under 
all  the  circumstances,  fraudulently  purchased  by  David 
Deckerd  for  Peter  S.  Deckerd,  who  was  the  commis- 
sioner for  its  sale,  and  soon  after  sold  by  P.  S.  Deck- 
erd to  V.  K.  Stevenson,  who,  though  he  was  guilty 
of  no  fraud  in  fact,  as  we  believe,  must,  from  the 
reference  in  his  deed  to  the  proceedings  by  which  P. 
8.  Deckerd  acquired  title,  be  made,  in  some  degree, 
to  stand  in  P.  S.  Deckerd's  shoes.  There  is  nothing 
in  the  point  that  P.  S.  Deckerd  was  executor  of  Wal- 
lis Estill,  Sr.,  deceased,  and  had,  therefore,  independent 
power  to  sell  and  convey  to  Stevenson.  He  did  not 
convey  as  executor  or  under  a  power,  but  expressly 
as  an  individual  owner,  showing  how  he  derived  title, 
viz:  under  the  sale  by  the  Chancery  Court.  The 
case  of  Gee  v.  Graves,  2  Head,  242,  is  conclusive 
upon  this  point,  if  it  need  authority.  But  it  would 
not  be  difficult  to  show  that  Deckerd  had  no  author- 
ity, as  executor,  to  convey  this  land.  He  was  sim- 
ply administrator  de  bonis  non,  with  the  will  annexed, 
and,  therefore,  not,  according  to  the  will,  a  person  ap^ 
pointed  by  the  Qmrt  to  carry  out  the  trusts  of  the 
will.       It    is   insisted    that    though    this    might    all    be 

true,  as  matters  stood    before   the   decree  of  consolida- 
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tion  of  February,  1855,  yet  that  the  decree  of 
August,  1857,  after  that  decree  of  consolidation,  so 
&r  made  both  causes  one  as  that  it  was  binding. 
Let  us  see  how  this  is.  Now,  so  far  as  appears, 
neither  Stevenson  nor  the  slaves  were  ever  made  par- 
ties to  the  bill  of  Wallis  Kincaid  v.  P.  8.  Decherd 
proper,  either  before  or  after  the  consolidation,  nor 
otherwise,  if  at  all,  than  by  the  consolidation.  Nor 
was  Stevenson  ever  made  a  party  to  the  bill  of  Grar- 
rett  Estill,  next  friend,  etc.,  which  was  a  bill  wholly 
against  P.  S.  Deckerd,  as  executor,  to  prevent  him 
from  selling  the  slaves  to  other  parties,  and  thus  en- 
dangering their  inchoate  right  to  freedom.  There 
were  no  pleadings  in  either  case  to  bring  about  a 
contestaiio  between  either  Deckerd  and  the  slaves  or 
Stevenson  and  the  slaves,  as  to  the  title  or  interest 
of  the  slaves  in  the  land.  Nor,  indeed,  any  contest 
at  any  time  between  any  parties,  so  far  as  appears, 
on  this  subject,  except  that  in  the  decree  of  Novem- 
ber, 1858,  there  is  an  arbitrary  dictum  that  David 
Deckerd  purchased  the  land  for  P.  S.  Deckerd,  and 
the  latter  is  made  to  account  for  the  price  he  ob- 
tained from  Stevenson.  It  is  [true,  that  the  slaves 
were  interested  in  the  lands  sold  under  the  bill  of 
Wallis  Kincaid,  and  they  might,  by  proper  pleadings, 
have  brought  about  a  contest  in  regard  to  them,  but 
this  does  not  appear  to  have  been  done.  As  to  the 
effect  of  the  consolidation  of  two  bills,  the  pleadings 
in  which  have  a  single  feature  in  common,  and  none 
other,  there   seems    to    be    some    confusion    among   the 
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legal  profession.  No  precise  line  seems  to  have  been 
drawn  as  to  how  far  parties  in  all  the  causes  may 
be  bound  by  decrees  made  after  consolidation.  Nor 
how  far  a  decree  as  to  some  may  be  void,  as  to 
others  erroneous,  and  as  to  others  absolutely  binding 
and  conclusive.  Nor  has  any  rule  been  laid  down 
as  to  the  obligation  of  one  party  in  one'  of  the  con- 
solidated cases  to  notice  the  pleadings  in  another  of 
the  cases,  where  he  might  have  other  and  independent 
rights,  if  he  should  think  proper  to  assert  them.  We 
think,  however,  it  may  be  safe  to  say,  in  this  case^ 
that  there  were  not,  in  &ct,  any  such  pleadings  as 
could  have  justified  a  decree  divesting  the  title  or 
disposing  of  the  interests  of  the  slaves  in  the  land. 
The  consolidated  cases  did  not  make  a  case  where  the  • 
complainants  were  bound  to  speak,  or  forever  afler 
hold  their  peace.  There  is  no  more  reason  to  make 
them  do  so  (if,  indeed,  they  were  bound  at  all  to 
look  into  the  pleadings  of  the  case  of  Wallis  Kin-* 
caid,  except  so  &r  as  their  contemplated  sale  was  con-* 
oemed)  than  in  a  case  not  consolidated,  and  to  which 
they  were  no  parties,  but  of  the  existence  of  which 
they  had  knowledge.  They  were  not  bound  to  inter* 
vene,  or  otherwise  lose  their  rights. 

The  vagueness  of  the  decree  of  August,  1857,  as 
to  the  land,  might  be  another  objection  to  its  binding 
force.  It  is  not,  however,  necessary  to  examine  this* 
The  cases  referred  to,  upon  consolidation  and  its  efiect| 
need  not  be  commented  on,  as  none  go  so  fiir  as  to 
embrace  this  case. 
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The  defence^  then^  of  res  judioajta  cannot  prevail. 
Bat  this  does  not  end  the  case.  By  the  consoli- 
dation of  these  cases,  the  complainants,  their  counsel 
and  trustee  (if  they  had  one)  appear  to  have  been 
brought  into  such  connection  with  the  case  of  Wal- 
lis  Kincaid  v.  Peter  S.  Deckerd,  d  al., .  as  that  by 
the  decree  of  August,  1857,  the  Court  undertook  to 
dispose  in  their  favor  of  a  certain  amount  of  the  pur- 
chase money  to  be  paid  by  Stevenson  for  the  land 
purchased  of  Peter  S.  Deckerd.  Stevenson,  though 
he  has  not  pleaded,  and  could  not  have  pleaded,  sue* 
cessfully,  that  he  was  a  bona  fide  purchaser  without 
notice,  was  guilty  of  no  fraud,  was  paying  a  full 
price,  probably,  for  the  land,  and  would  seem  to  have 
had  no  suspicion  that  he  was  not,  in  fact,  getting  a 
good  title  to  the  land.  If,  under  these  circumstances 
(though  their  bill  may  have  been  legally  at  an  end 
by  final  decree),  they  or  their  lawfully  authorized 
jigent  or  trustee  received  part  of  the  purchase  money, 
should  they  not  be  made  to  account  for  it?  They 
are  coming  into  a  Court  of  Equity  to  have  a  cloud 
removed  from  their  title  to  land  of  which  they  have, 
under  color  of  legal  proceedings,  received  part  of  the 
price.  This,  though  no  estoppel  to  their  bill,  still 
imposes  on  them  the  necessity  of  doing  equity  before 
they  are  granted  relief.  Whether  they  did,  in  fact, 
jreceive  the  money  by  themjgelves,  or  their  lawfully 
authorised  agent  or  trustee,  must  be  the  subject  of 
jEuture  inquiry.  As  to  this  matter,  it  is  immaterial 
whether  the   land   in  '' controversy ''  waa   the    land   on 
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Crow  Creek.  The  note  of  Stevenson  was  given  for 
the  land  on  Crow  Creek^  and  the  money  (if  received 
at  all  by  the  slaves)  was  received  as  part  of  their  in- 
teresty  under  the  will,  in  the  Crow  Creek  lands. 

But  can  this  bill  be  maintained  as  a  bill  to  re- 
move a  cloud  from  the  title  of  complainants?  A  de- 
murrer appears  to  have  been  filed  to  the  bill,  and  to 
have  been  overruled,  but  as  this  does  not  appear  in 
the  record,  it  cannot  be  noticed.  In  a  bill  to  re- 
move a  cloud,  however,  from  title,  the  complainant 
must  show  the  legal  title  to  be  in  himself,  and  that 
the  other  has  a  mere  appearance  without  the  reality. 
This  bill  is  equivalent  to  an  action  of  ejectment  for 
the  Crow  Creek  lands.  Now,  where  is  the  title  to 
the  Crow  Creek  lands?  The  will  of  Wallis  Estill, 
Sr.,  in  all  its  parts,  is  made  a  part  of  the  bill,  and 
though,  by  the  third  clause  of  the  original  will,  the 
title  to  the  Crow  Creek  land  is  vested  in  Wallis  Es- 
till, Jr.,  for  the  use  of  complainants,  with  a  contin- 
uing trust  in  Wallis  Estill,  Jr. ;  yet,  •  by  the  third 
codicil  this  is  changed,  and  the  Crow  Creek  lands  are 
directed  absolutely  to  be  sold  and  the  proceeds  ^vested 
in  other  lands  upon  like  use  and  trust.  Where  real 
property  is  given  to  one  in  trust  for  another,  and  the 
objects  of  the  trust  are  completed  or  the  trust  has 
become  impracticable,  the  property  vests  absolutely  in 
the  beneficiary,  and  such  is  the  case  of  White  v.  B^ 
hUy  in  2  Head.  But  where  property  is  ordered  to 
be  sold  by  a  will,  and  the  proceeds  directed  to  be 
invested    in    other    property,   whether  on    a    continuing 
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trust  or  otherwise^  no  title  can  accrne  to  the  benefic- 
iary in  the  first  property.  EUs  title,  if  it  accrue  at 
all|  will  become  absolute  only  either  in  the  property 
to  be  bought  or  in  the  proceeds  of  the  first  prop- 
erty. Now,  in  the  case  before  us,  it  might  well  be 
argued  that  all  the  substantial  reasons  exist,  at  pres- 
ent, for  regarding  this  as  a  continuing  trust  that  ex- 
isted before  the  general  emancipation  by  the  war. 
The  object  of  the  testator,  in  regard  to  his  slaves, 
was  both  their  temporal  and  eternal  good. 

There  is  no  little  difficulty  in  saying  that  the 
trust  has  come  to  an  end  even  in  regard  to  the  res- 
idence of  the  complainants  or  lands  to  be  purchased 
with  the  proceeds  of  the  Crow  Creek  lands  under  the 
supervision  of  a  trustee.  However  this  may  be,  the 
title  to  the  Crow  Creek  lands  remains  in  the  heirs  of 
Wallis  Estill,'  Sr.  This  title  has  never  been  divested 
by  any  valid  decree.  The  bill  should  have  been  filed 
against  these  heirs  and  Stevenson  and  AUoway,  to  have 
the  trusts  of  'the  will  executed  and  the  deeds  of  Ste- 
venson and  AUoway  set  aside  as  void.  The  biU  will 
not,  however,  be  dismissed,  but  remanded  to  the  Chan- 
cery Court  at  Winchester,  that  the  heirs  of  Wallis  Es- 
till, Sr.,  may  be  made  parties,  and  leave  is  given  to 
amend  the  bill  in  accordance  with  this  opinion.  Upon 
the  sale  of  the  lands,  complainants  will  be  given  the 
option  to  receive  the  proceeds  in  money,  or  to  have 
the  same  vested  in  other  lands,  and  if  they  cannot 
agree  among  themselves  to  vest  it  in  other  lands, 
they    shall    be    entitled    to    the    money.      The    bill   is 


DECEMBER  TERM,  1874.  619 

Estill  V.  Deckerd. 

filed  for  certain  persons  claiming  the  fund.  It  is 
not  stated  to  be  filed  for  themselves  and  others,  nor 
is  it  stated  that  they  are  all  of  the  persons  entitled. 
It  is  suggested  that  if  there  are  others  entitled,  they 
should  be  made  parties.  As  to  the  money  paid  by 
Stevenson,  there  will  be  an  inquiry,  under  the 
amended  bill,  whether  the  same  was  paid  to  com- 
plainants or  any  person  legally  authorized  to  receive 
it  for  them.  Stevenson  will  pay  -  a  reasonable  rent 
firom  the  1st  of  January,  1858,  to  the  date  of  his 
surrender  of  the  property.  In  ascertaining  the  rents, 
the  intervention  of  the  civil  war  will  be  taken  into 
account.  The  money  paid  to  the  slaves  by  Steven- 
son (if  any),  with  interest,  will  be  a  set-ofi*  pro 
tanto    against    the    rents,    and   if   these    should    not    be 

'sufficient,    the    balance    will    be    paid    him    out   of   the 

•  

proceeds  of  the  sales  of  the  lands.  The  costs  of 
this  Court  and  of  the  Court  below,  will  be  paid 
one-half  by  complainants  and  the  other  half  by  Ste- 
venson. 
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Reubem  McClain  v.  T.  S.  Eablt. 

1.  Ck>MBTrrunoNAii  Law.    Bower  of  Legidature  to  alUr  rtmedieBjor  the  <»- 

foreemeiU  of  eonlraotB.  The  Legislature  has  no  power  under  the  Gonatl- 
tution,  to  alter  remedies  so  far  as  regards  antecedent  oontracts  lev 
effectiye  or  more  dilatory  than  those  ordained  hj  the  law  in  being 
when  the  contract  was  made,  if  such  end  be  the  direct  and  special 
object  of  the  L^^lature  apparent  in  an  act  for  that  purpose.  The 
Act  of  1861,  Ch.  2,  providing  for  the  stay  of  collections  of  all  judg- 
ments rendered  by  CSourts  or  Justices  for  definite  periods,  upon  new 
or  additional  securities  to  be  girenby  judgment  debtors,  and  {8  there- 
of requiring  the  executions  of  Justices  to  be  r^stered,  thus  securipg 
the  lien  without  providing  for  its  enforcement,  applied  to  a  judgment 
rendered  prior  to  its  passage,  and, 
Bdd  void  as  falling  within  the  constitutional  prohibition. 

Cases  cited :  Townsend  v.  Townsend,  Peck  1 ;  Famsworth  &  Beeyes  tb 
Vance  &  Fleming,  2  Gold.  108 ;  Webster  &Mann  v.  Boee,  6  Heiak.,  03« 

2.  Void  CovrKkcra.     When  eale  of  land  not  ehampertmu.    The  provisions  of 

the  Statute  against  champertous  sales  of  land,  do  not  apply  to  sales 
under  execution.  Therefore,  the  title  of  a  conveyee  of  land  under 
a  judgment  debtor's  deed,  after  levy  but  before  sale,  is  inferior  to  the 
title  acquired  by  the  assignee  of  the  purchaser's  bid  at  the  sale,  hold- 
ing under  Sherifif 's  deed.  In  such  a  case,  the  debtor's  conveyee  held 
subject  to  the  lien  of  the  levy,  and  when  the  sale  took  place,  the  title 
of  the  purchaser  related  back  to  the  date  of  the  levy  and  overreached 
the  title  under  the  intermediate  conveyance. 

Code  cited :  {1779. 


FROM   HICKMAN. 


Appeal    from    the    Circuit     Court.       E.   Walker, 
Judge. 

Mtebs,  Eably  and  Edwabds  for  plaintiff. 
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P.  P.  Bateman  for  defendant. 
NiCHODSON,  C.  J.,  delivered  the  opinion  of    the  Court. 

Easly  sued  McClain  in  ejectment^  in  the  Circuit 
Court  of  Hickman  County,  for  a  tract  of  land  situ- 
ated in  that  county.  Judgment  was  rendered  in  iavor 
of  Easly,  and  McClain  has  appealed  in  error. 

Several  errors  are  relied  on  for  reversal. 

1.  Easly  relies  .on  a  Sheriff's  deed,  after  a  sale 
under  a  venditioni  exponas,  issued  on  an  order  of  con- 
demnation, based  on  a  judgment  by  a  Justice  of  the 
Peace,  rendered  in  1861,  and  levy  by  a  Constable 
made  on  the  land  in  1862.  The  execution  was  not 
registered,  in  pursuance  of  the  Act  of  1861,  Ch.  2, 
§3,  but  after  levy  was  returned  with  the  other  papers 
to  the  Circuit  Court.  It  is  insisted,  that,  on  account 
of  the  failure  of  the  creditor  to  have  his  execution 
registered,  as  required  by  the  Act  referred  to,  he  lost 
his  lien   on   the   land. 

The  Act  of  1861,  Ch.  2,  is  entitled  "an  Act  pre- 
scribing the  remedy  for  the  collection  of  debts  and 
relief  of  the  people.^'  It  expired  by  its  own  limita- 
tion, on  the  1st  day  of  July,  1862.  The  general  object 
of  the  Act  was  to  stay  the  collection  of  all  judgments, 
rendered  by  Courts  or  Justices,  for  definite  periods, 
upon  new  or  additional  securities  to  be  given  by . 
judgment  debtors.  The  conclusion  of  the  third  section 
provides  as  follows :  "  In  order  to  constitute  the  levy 
on  real  estate  valid  as  to  proceedings  before  a  Justice 
of  the  Peace,  the    execution   shall  be  registered   in  the 
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Register's  office  of  the  county  where  the  land  lies.'' 
The  Circuit  Judge  (Elijah  Walker)  held  this  provision 
to  be  unconstitutional,  as  it  obstructed  and  embarrassed 
the  creditor's  remedy,  which  existed  by  law,  at  the 
time  his  judgment  was  rendered.  Ever  since  the  case 
of  Townsend  v.  Tovmaend,  Peck's  Reports,  1,  the  rule  has 
been  followed  in  our  State,  ''that  the  Legislature  may 
alter  remedies,  but  they  must  not,  so  &r  as  regards 
antecedent  contracts,  be  rendered  less  effective  or  more 
dilatory  than  those  ordained  by  the  law  in  being  when 
the  contract  was  made,  if  such  end  be  the  direct  and 
special  object  of  the  Legislature,  apparent  in  an  Act 
for  that  purpose."  In  pursuance  of  this  principle, 
the  case  of  Webster  &  Mann  v.  Roscy  6  Heisk,  93,  was 
decided,  in  which  it  was  held  that  the  Act  of  1861, 
Ch.  2,  (the  same  now  under  consideration)  was  uncon- 
stitutional, and  the  case  of  Famsworth  &  Reaves  v.  Vanot 
&  Flemingy  2   Cold.,  108,  was   overruled. 

The  judgment  in  the  present  case,  had  been  ren- 
dered before  the  passage  of  the  Act  of  1861.  At 
that  time,  the  judgment  creditor  had  the  right,  under 
the  law,  to  have  his  execution  levied  on  the  debtor's 
land,  and  thereby  to  secure  a  lien  which  could  be  ren- 
dered available  by  returning  the  papers  to  the  Circuit 
Court,  and  procuring  an  order  of  sale.  The  Act  of 
1861  undertook  to  change  this  remedy,  by  requiring 
'  the  execution,  when  levied,  to  be  registered,  and  thereby 
securing  the  lien  but  making  no  provision  for  en 
forcing  this  lien.  It  was  manifestly  intended  as  an 
Act   for  the  relief   of  debtors,  by  giving  time  on  judg- 
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mentB  rendered    against    them.       There   was,   therefore, 
no  error  in  the  holding  of   the  Circuit  Judge. 

2.  It  is  next  said  that  the  levy  of  the  execution 
was  void  for  vagueness  and  uncertainty  in  the  descrip- 
tion of  the  land.  This  cause  was  before  the  Court 
at  its  December  Term,  1871,  when  it  was  held  that 
the  levy  was  sufficiently  certain  and  definite.  Upon 
the  re-trial  of  the  cause,  the  Circuit  Judge  instructed 
the  jury  in  accordance  with  the  holding  of  this  Court, 
and  the  jury,  upon  the  proof,  were  satisfied  to  find 
for  Easly.  This  objection  to  the  judgment  is,  there- 
fore,  not  well  taken. 

3.  It  appears  that  the  land  was  purchased  at  the 
Sheriff's  sale  by  Stanfield,  the  judgment  creditor,  and 
that  he  afterwards  assigned  and  conveyed  his  inchoate 
title  so  obtained,  to  Easly,  to  whom  the  Sheriff  made 
the  deed;  but  before  the  assignment  of  his  bid  by 
Stanfield  to  Easley,  the  judgment  debtor  sold  and  con- 
veyed the  land  to  McClain,  who  was  holding  under 
this  conveyance  when  Stanfield  assigned  his  interest  to 
Easly.  Qn  these  &cts,  it  is  insisted  that  the  assign- 
ment by  Stanfield  to  Easly  was  champertous  and  void. 
The  Circuit  Judge  held  differently,  and  this  is  assigned 
as  error. 

The  provisions  of  the  Statute  against  champertous 
sales  of  land,  have  no  application  to  sales  under  exe- 
cution. Code,  §1779.  The  land  was  conveyed  by 
Fowlkes,  the  judgment  debtor,  to  McClain,  after  the 
levy  on  it,  and  before  the  sale  under  the  vendUioni 
exponas.       Of  course   McClain    took  the  land  and  held 
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it  subject^  to  ^Stanfield^B  lien.  He  was  so  holding 
when  Stanfield  bought  at  the  Sheriff's  sale,  and  con- 
tinued so  to  hold  |when^  Stanfield  [assigned  his  bill  to 
Easly,  and  when  the  Sheriff  made  a  deed  to  Easly. 
All  these  proceedings  were  necessary  or  proper  steps 
in  perfecting  the  lien  fixed  by  the  levy,  and  are  in  no 
wise  affected  by  the  Statute  as  to  champerty.  McClain 
held  all  the  time  subject  to  Stanfield's  lien,  and  when 
the  sale  took  place,  the  title  of  the  purchaser  related 
back  to  the  date  of  the  levy,  and  overreached  the 
title  acquired  by  McClain. 

We  are.  of  opinion  there  is  no  error  in  the  record, 
and  affirm  the  judgment. 


W.  T.  Hollis  v.  Louisa  Hollis,  el  oL 

Vendor's  lien.  When  loet  how  may  be  restored.  Dower,  A  yendor's  lien  on  land 
may  be  lost  if  the  yendor  agrees  to  take  as  a  substitate  for  the  pur- 
chase money  any  independent  security,  but  if  the  purchase  money  ia 
not,  in  fact,  paid,  he  may  re-acquire  the  lien  by  the  act  of  the  Tendee 
or  other  person  in  privity  of  estate.  Thus,  a  title  bond  by  A  to  B 
ooTenants  that  B  might  pay  the  consideration  by  extinguishing  A** 
liability  on  a  note  held  by  C,  which  B  did  by  substituting  his  own 
note  with  G  in  lieu  of  the  one  so  held.  A  afterwards  stayed  the 
judgment  on  this  substituted  note.  B  sold  the  land  to  D  in  oonsider- 
tion  of  the  discharge  of  the  judgment  by  him,  sjwigning  him  the  title 
bond  received  from  A.    D  paid  part  of  the  judgment,  and  ezocnted 
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bis  note  to  A  for  the  balance,  who,  as  stajor,  was  compelled  to  pay 

it,  reciting  on  its  face  that  it  was  given  for  the  balance  dae  on  the 

land,  and  that  it  is  a  charge  thereon. 
BMf  That  the.  lien  of  A  became  thereby  reriyed,  and  that  D's  widow 

was  dowable  of  the  snrplas  after  its  satisfaction. 
Anthorities  cited:  1  Lead.  Gases  Eq.,  365;  Hecht  v.  Spears,  11  Am. 

Beports,  786. 


FROM   BOBEBTSON. 


Appeal  from    the    Chancery   Court.       Chablbs   Q. 
Shith^  Chancellor. 

« 

Jno.  E.  &  A.  E.  Gabneb  for  complainant. 
E.  A.  Hicks  and  Benton  for  defendant. 

Sneed,  J.,   delivered  the  opinion  of  the  Court. 

The  bill  is  filed  by  complainant^  W.  T.  HoUiB, 
against  J.  8.  HoUis,  Louisa  HoUis^  and  others^  the  ad- 
ministrator^ widow^  and  heirs  of  Wilson  .  L.  HoUis, 
deceased,  to  enforce  the  vendor's  lien  upon  a  tract  of 
land  of  one  hundred    acres,   upon  the  facts  following : 

The  complainant,  in  1847,  sold  the  land  to  Bradford 
Clinard  for  |200,  by  title  bond,  covenanting  therein 
that  the  said  Clinard  might  pay  said  purchase  money 
by  assuming,  discharging,  and  delivering  to  the  com- 
plainant a  promissory  note  for  that  amount,  which  the 
complainant  owed  to  one  Hugh  Smiley.  On  the  7th 
of  September,  1849,  the  said  Clinard  agreed  with  said 
Smiley  that  the  latter  should  cancel  and  deliver  the 
complainant's  note  in  consideration  of  the  said  Clinard's 
note,  with    security,  and    accordingly  Clinard    executed 
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his  note,  with  security,  to  Smiley  for  the  amount  of 
complainant's  note,  thus  extinguishing  complainant's  lia- 
bility to  Smiley.  The  complainant  afterwards  wrote 
the  following  memorandum  on  the  title  bond  he  had 
executed  to  Clinard:  ''Know  all  men  by  these  presents 
that  I,  Wm.  T.  Hollis,  do  hereby  remve  and  put  in 
fall  force  the  within  bond,  because  the  said  Bradford 
Clinard  has  this  day  made  the  payment  therein  re- 
quired, and  is  therefore  entitled  to  a  deed  for  the  land 
therein  described."  No  deed  was,  however,  made,  and 
the  legal  title  to  the  land  is  still  in  the  complainant, 
who  claims  that  under  the  novel  complications  of  fiu)t 
which  followed,  his  purchase  money  has  never,  in  &ct, 
been  paid,  and  that  he  is  entitled  to  the  vendor's  lien« 
These  facts  are  as  follows:  A  few  days  after  the  en- 
dorsement on  the  title  bond  above  quoted,  Clinard 
assigned  the  title  bond  to  his  sureties  on  the  Smiley 
note  by  way  of  indemnity  for  their  liability  thereon. 
No  question,  however,  arises  out  of  that  proceeding. 
In  November,  1851,  a  judgment  was  rendered  by  a 
Justice  on  the  Smiley  note  against  Bradford  Clinard 
and  his  sureties,  and  the  complainant  became  the  stayer 
of  said  judgment.  In  May,  1852,  Clinard  sold  the 
land  to  Wilson  L.  Hollis,  the  husband  of  the  defen- 
dant Louisa  Hollis,  and,  as  we  have  seen,  the  intestate 
of  defendant,  J.  S.  Hollis,  and  the  &ther  of  the  other 
defendants,  for  $300,  and  assigned  the  title  bond  to 
him.  He  made  this  sale  doubtless  to  discharge  the 
Smiley  judgment,  Wilson  L.  Hollis  then  and  there 
paying  a  small  amount  of  the  purchase  money  in  cash^ 
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and  agreeing  to  pay  off  the  Smiley  judgment.  He 
did  pay  a  portion  of  it^  but  the  complainant,  as  stayor, 
had  to  pay  the  balance  of  $168,  and  for  this  amount, 
Wilson  L.  Hollis  executed  to  complainant  his  note, 
which  not«,  he  states  on  the  &ce  thereof,  is  given  for 
the  balance  he  owes  complainant  on  the  land,  and  ad- 
mits that  the  same  is  a  charge  on  the  land.  It  is 
for  this  amount,  so  paid  by  complainant  as  stayor,  and 
so  secured  by  the  note  of  Wilson  L.  Hollis,  that  he 
claims  a  lien  on  the  land,  the  said  Wilson  L.  Hollis 
having  died  in    1861,   leaving  the   note   unpaid. 

At  the  November  Term,  1866,  of  the  Chancery 
Court  at  Springfield,  Chancellor  Barry  then  presiding,  a 
decree  was  rendered  for  complainant,  and  the  land  was 
sold  to  enforce  the  lien.  But  before  the  confirmation 
of  the  report  of  sale,  the  complainant,  Louisa  Hollis, 
the  widow  of  Wilson  L.  Hollis,  who  had  theretofore 
made  no  defence,  and  as  against  whom  a  decree  pr^ 
confesso  had  been  entered,  intervened  by  bill  of  review 
to  vacate  the  former  decree  "for  fraud  and  error  of 
law  apparent,^'  and  set  up  her  claim  to  dower  in  the 
land,  and  on  her  behalf  it  is  urged  that  by  the  trans- 
actions aforesaid  between  the  complainant  and  Bradford 
Clinard,  the  vendor's  lien  had  been  extinguished.  In 
the  meantime,  the  estate  of  her  deceased  husband  had 
been  settled  under  the  laws  for  the  administration  of 
insolvent  estates,  the  complainant  confiding  in  his  alleged 
lien,  having  failed  to  become  a  party  to  the  insolvent 
proceeding,  and  file  his  note  for  pro  rata  payment  out 
of  the  assets  of  said  estate. 
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Upon  the  final  hearing  of  the  causes  together,  before 
Chancellor  Smith,  a  decree  was  rendered  against  the 
complainant's  lien,  allowing  the  widoVs  dower,  but 
ordering  the  land  to  be  sold  subject  to  the  dower,  and 
out  of  the  proceeds  of  said  sale  directing  the  pro  rata 
payment  of  complainant's  debt. 

By  appeal  and  writ  of  error  the  whole  case  is  here 
for  revision.  If  the  decree  be  correct  in  disallowing 
the  complainant's  lien,  then  it  was  correct  in  allowing 
the  widoVs  dower,  but  erroneous  in  ordering  the  sale 
of  the  land  and  the  payment  of  the  complainant's  debt 
pro  rata.  The  complainant  is  not  in  an  attitude,  in 
this  case,  to  demand  a  sale  otherwise  than  for  the 
specific  purpose  of  enforcing  his  equities  against  the 
land  on  the  sole  hypothesis  that  he  has  not  been  paid 
for  it.  Having  elected  to  rely  on  his  lien  rather  than 
file  his  claim  against  the  estate,  he  is  estopped  from 
claiming  pro  rata  payments,  or  at  all  events  cannot 
claim  it  in  this  case.  The  sole  question  to  be  deter- 
mined then,  as  to  him  is,  has  he  a  lien  on  the  land 
upon  the  facts  stated. 

We  concede  the  correctness  of  the  principle  that 
if  the   vendor  of  land   deliberately  agrees  to   take  any- 

« 

thing  as  a  substitute  for  the  purchase  money,  he  will 
lose  the  lien.  1  Lead.  Cas.  Eq.,  355.  And  having 
once  lost  the  lien,  he  cannot  re-acquire  it  except  by 
the  act  of  the  vendee,  or  some  other  person  who  is 
privy  in  estate.  And  it  is  indispensably  necessary  to 
the  existence  of  such  a  lien  that  the  parties  should 
stand    in  the    relation    to    each    other  of    vendor    and 
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vendee  of  real  estate,  the  purohase  money  of  which  has 
not  been  paid.  The  simple  relation  of  debtor  and 
creditor  is  incompatible  with  the  existence  of  this 
species  of  lien.  Heekt  v.  SpeavBy  11  Am.  Rep.,  786. 
We  have  here,  then,  a  case  where  the  vendor  re- 
tains the  legal  title,  and  the  purchase  money  has  not, 
as  a  matter  of  fact,  been  paid.  A  Court  of  Equity 
would  not,  in  such  case,  compel  him  to  surrender  the 
legal  title.  The  effect  of  his  covenant  with  Clinard 
was  that  he  was  absolutely  to  be  discharged  from  all 
liability  on  the  Smiley  debt.  This  covenant  on  the 
part  of  Clinard  was  performed,  and,  perhaps,  as  be- 
tween them,  the  lien  was  extinguished.  But  the  second 
vendee  is  a  privy  in  estate,  and  must  look  to  the 
complainant  alone  for  the  legal  title.  He  agrees  to 
discharge  the  judgment  for  which  the  complainant  was 
bound,  and  this  judgment  grew  out  of  the  original 
consideration  for  the  land.  The  complainant's  liability 
for  this  judgment  was  voluntarily  assumed,  and  had  no 
necessary  connection  with  the  relation  of  the  parties  as 
vendor  and  vendee,  and  the  payment  thereof  by  com- 
plainant could  not,  perhaps,  of  itself  have  affected  his 
staJbas  towards  Clinard,  as  already  fixed  by  the  perform- 
ance of  the  covenants  of  the  title  bond.  But  Wilson 
L.  Hollis  buys  the  land  with  full  knowledge  of  all 
the  fiu^ts.  He  knows  that  the  original  consideration 
was  Clinard's  assumpsit  of  the  Smiley  debt.  He  agrees 
to  pay  the  debt  in  part  consideration  for  the  land,  and 
actually   executes    his  note  to   the  complainant    for  the 

balance  unpaid,  admitting  it  to  be  the  balance  due  on 
34 — ^VOL.  4. 
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the  land^  and  a  charge  upon  it.  This  note  was  eze- 
cated  upon  a  safficient  consideration.  The  complainant 
held  the  legal  title,  and  it  was  this  the  second  vendee 
was  buying,  but  which  he  failed  to  perfect  his  right 
to  by   discharging  his  note. 

We  think  the  land  is  bound  for  the  complainant's 
debt.  Let  a  decree  be  entered  accordingly.  The 
widow  will  be  endowed  of  any  surplus  of  the  proceeds 
after   complainant's  debt  is   paid. 


6.  M.  Fogg  v.  The  Union  Bank. 

1.  DiTBESS.    Nothing  short  of  duress  in  its  legal  sense  can  invalidate  an 

executed  contract,  and  by  this  is  meant  that  degree  of  severity,  either 
threatened  and  impending,  or  actually  inflicted,  which  is  sufficient  to 
oyeroome  the  free  agency  of  a  person  of  ordinary  firmness. 

Oases  cited:  McSween  v.  Miller,  MSS.  EInozville,  September  Term, 
1867;  HUler  v.  Wood,  MSS.  Nashville,  December  Term,  1870; 
Boilings  V.  Gate,  1  Heisk.,  102. 

Authorities  cited :  2  Greenleaf  on  Ev.,  283 ;  Brown  v.  Pierce,  7  Wall., 
214. 

2.  Same.    Oaae  in  judgmeiU,    A  cross-bill  seeking  to  avoid  a  payment  in 

Confederate  notes  made  by  the  branch  of  the  Union  Bank  at  Memphia 
to  one  of  its  depositors  in  1862,  alleged  an  intense  state  of  excitement 
as  existing  at  the  time  over  a  rumored  military  order  requiring  all 
persons  to  receive  CSonfederate  money,  which  order  was  being  enforced 
by  a  vigilance  committee ;  that  the  terror  and  apprehension  thus  en- 
gendered was  known  to  the  depositor,  and  was  at  its  height  when  he 
was  notified  by  the  bank  to  withdraw  his  deposits,  and  to  receive  thfln 
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in  Confederate  notes,  which  lor  the  time  he  dedined  to  do,  but  that 
after  a  fruitlees  negotiation  of  aeyeral  days,  the  bank,  being  yery  per- 
sistent, and  fearing  the  reeults  of  a  positive  refusal,  he  withdrew  his 
deposits,  receiving  the  greater  portion  of  them  in  Confederate  notes. 
It  is  not  alleged  that  the  depositor  was  enfeebled  bj  anything  except 
age,  he  being  then  sixty-fire  yeara  old,  or  that  he  was  not  a  person  of 
ordinary  nerve,  or  that  any  such  order  in  fact  existed,  or  was  brought 
to  his  notice,  or  that  he  knew  of  or  was  in  any  way  interfered  with 
by  the  committee,  or  that  he  was  influenced  by  the  allied  reign  of 
terror,  or  that  the  bank  threatened  him  with  the  military,  or  that  he 
was  in  any  way  compelled  to  withdraw  his  deposits. 

EMj  That  the  facts  relied  on  did  not  constitute  duress,  and  that  the 
cross-bill  was  demurrable. 


FROM   DAVIDSON. 


No  record  can  be  found. 
Nicholson,  C.  J.,  delivered  the   opinion  of  the   Coart» 

The  original  bill  was  filed  on  the  31st  of  July, 
1865,  for  the  purpose  of  having  the  business  of  the 
Union  Bank  settled  and  closed  up  in  the  Chancery 
Court  at  Nashville. 

The  cross-bill  was  filed  on  the  26th  of  June,  1869, 
by  the  executor  and  executrix  of  Wm.  H.  Long, 
deceased,  for  the  purpose  of  setting  aside  a  settlement 
made  by  Wm«  H.  Long  with  the  branch  bank  at 
Memphis,  on  the  28th  of  March,  1862,  upon  the  alle- 
gation that  the  settlement  was  procured  by  duress, 
coercion,  and  undue  influence.  The  Union  Bank  de« 
murred  to  the  cross-bill,  upon  the  ground  that  no  such 
duress,  coercion,  and  undue  influence  were  alleged  as 
could  authorize  the  Court  to  set  aside  the    settlement. 
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The    demurrer    having    been    overruled^  the    bank    has 
appealed. 

The  controlling  question  in  the  case  is,  whether  the 
facts  alleged  in  the  bill  constitute  such  duress^  or  coer- 
cion, or  undue  influence  as  entitled  complainants  in  the 
cross-bill  to  have  the  contract  of  settlement,  which  they 
admit  waB  made  on  the  28th  of  March,  1862,  set 
aside? 

The  facts  alleged  in  the  bill,  on  which  the  question 
arises,  are  as   follows: 

Wm.  H.  Long,  the  testator,  died  on  the  4th  of 
May,  1867,  in  Madison  County,  Tennessee,  where  he 
had  long  lived,  aged  about  seventy  years;  that  for 
many  years  before  his  death  he  was  much  enfeebled  in 
body  and  troubled  in  mind,  in  consequence  of  the 
effects  of  old  age,  and  the  late  civil  troubles;  that  he 
had  been  for  many  years  a  depositor  in  the  branch  of 
the  bank  at  Memphis,  and  that  on  the  28th  of  March, 
1862,  he  had  on  deposit  |31,666  34,  and  that  a  settle- 
ment appears  on  the  books  of  the  bank  of  that  date 
showing  a  withdrawal  of  his  deposit,  but  which  ^ttle- 
ment  their  testator  made  under  duress,  coercion,  and 
undue  influence,  as  will  appear  fully  in  the  further 
statements  and  allegations  of  their  cross-bill. 

After  referring  historically  to  the  policy  of  the 
Confederate  government  in  resorting  to  the  issuance  of 
treasury  notes  as  a  means  of  prosecuting  the  late  war, 
and  in  forcing  the  currency  into  circulation,  if  necessary, 
by  military  force,  complainants  allege  that  in  conse- 
quence of  this  settled  policy,   and  the  active  co-opera- 
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tion  of  the  military^  a  popular  clamor  and  intense  ex- 
citement were  gotten  up  before  the  close  of  1861 
against  all  persons  who  refused  to  take  the  Confederate 
money^  and  that  this  feeling  was  particularly  intense 
and  bitter  in  the  western  part  of  the  State,  and  that 
it  was  reported  and  believed  in  all  business  circles,  that 
Gen.  Beauregard,  then  commanding  a  department  in* 
eluding  West  Tennessee,  issued,  some  time  about  the 
last  of  1861,  a  military  order  requiring  everybody  in 
his  department  to  take  Confederate  money,  under  threats 
of  heavy  penalties  of  fine  and  imprisonment,  for  a  re- 
fiisal;  and  that  soon  after  the  reported  issuance  of  this 
order,  several  persons  were  arrested  and  carried  to 
Jackson,  in  Madison  County,  Tennessee,  and  some  of 
them  imprisoned  for  refusing  to  take  the  money;  and 
that  the  Courts  of  the  County  had  in  the  meantime 
been  suspended,  and  by  a  military  order  of  March  10, 
1862,  L.  D.  McKissack  was  appointed  Provost  Marshal 
and  Civil  Grovernor  of  the  city  of  Memphis,  and  so 
continued  until  some  time  after  the  battle  of  Shiloh, 
in  ^-P^l?  1862,  and  that  during  this  period  the  vigi- 
lance committee,  at  Memphis,  were  actively  engaged  in 
hunting  down  and  bringing  to  punishment  all  persons 
who  discredited  or  refused  to  take  Confederate  money, 
and  that  the  terror  and  apprehension  thus  engendered 
in  the  public  mind  was  well  known  to  their  testator 
when  he  was  required  to  go  to  Memphis  and  withdraw 
his  deposit. 

Complainants  allege  that  somewhere  about  the   20th 
of  March,  1862,  when  the  excitement  about  Confederate 
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money  was  nearly  or  quite  at  its  highest  point,  their 
testator  received  a  notice  from  the  said  branch  bank 
to  come  to  Memphis  and  withdraw  his  deposit;  that 
he  was  very  much  disinclined  to  go,  because  he  had  the 
charge  of  his  three  daughters,  and  no  male  member  of 
his  &mily  at  home,  but  upon  the  advice  of  friends, 
that  it  would  be  safest  and   best,  he   went. 

Complainants  allege  that  on  his  arrival  at  the  bank 
he  was  required  to  withdraw  his  deposit  at  once,  and 
to  receive  it  all  in  Confederate  money,  which,  for  the 
time  he  declined,  and  attempted  to  waive  or  delay  the 
matter;  that  the  bank  persistently  demanded  the  with- 
drawal of  the  deposit  in  that  description  of  money^  and 
that  their  testator  protested  against  taking  it,  but  de- 
manded payment  in  the  notes  of  said  bank,  and  this 
was  kept  up  several  days ;  that  their  testator,  seeing 
no  way  to  waive  or  longer  delay  the  matter,  and  fear- 
ing the  results  of  a  positive  refusal,  did,  still  under 
protest,  on  the  28th  of  March,  •1862,  withdraw  his  de- 
posit from  said  branch;  that  having  in  the  meantime 
induced  said  bank,  on  his  repeated  assurances  that  Con- 
federate money  would  be  wholly  worthless  to  him,  to 
let  him  have  some  small  amount  in  other  money,  he 
received  from  said  bank  $3,656  34  in  the  notes  of 
Southern  banks,  and  the  balance,  $28,000,  in  worthless 
Confederate  notes;  that  he  left  said  Confederate  money 
in  Memphis,  with  an  officer  in  the  Bank  of  West 
Tennessee,  who  has  recently  informed  complainants  that 
he  carried  the  money  South,  and  invested  part  of  it 
in  Confederate  bonds,  and   had  the  balance,  in  jMtckages 
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just  as  he  received  them^  which  bonds  and  packages 
will   be  filed   with  the  papers  in   this  cause. 

Complainants  alleged  that  soon  after  the  close  of 
the  war  their  testator  engaged  an  attorney  to  file  a 
bill,  or  take  necessary  steps  to  collect  the  amount  due 
him  from  the  bank,  but  said  attorney  died  before  in- 
stituting proceedings,  and  that  he  spoke  to  two  others 
to  undertake  his  case,  and  they  agreed  to  do  so,  but 
for  various  causes  intervening,  they  did  not  get  ready 
to   begin  suit  in   the   life-time  of  testator. 

Assuming  the  allegations  of  the  bill  to  be  true,  so 
fiir  as  they  state  facts,  the  question  is,  do  they  show 
that  the  testator  made  the  settlement  and  withdrew  his 
deposit  from  the  bank  on  the  28th  of  March,  1862, 
in   consequence  of  duress,  coercion,  or   undue  influence? 

In  2  Greenleaf  on  Ev.,  283,  it  is  laid  down  that 
^*  by  duress,  in  its  more  extended  sense,  is  meant  that 
degree  of  severity,  either  threatened  and  impending,  or 
actually  inflicted,  which  is  sufficient  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firmness.'^  This 
definii;ion  of  duress  was  adopted  in  the  case  of  Brown 
v.. Fierce,  7   Wall.,  214. 

In  the  case  of  McSween  v.  Miller ,  decided  at  Knox- 
ville,  at  September  Term,  1867,  Judge  Hawkins  said: 
^^The  controlling  question  is,  was  the  threat  of  such  a 
character  as,  under  the  circumstances  surrounding  the 
parties  at  the  time,  was  sufficient  to  overcome  the  mind 
and  will,  or,  in  other  words,  to  destroy  the  free  agency 
of  a  person  of  ordinary   firmness.^' 

In  the  unreported  case  of  SBUer  v.    Wood,  decided 
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at  Nashville^  December  Term^  1870,  this  Court  said: 
^^To  make  the  defence  of  duress  effective,  there  must 
be  something  more  than  a  mere  possibility  that  there 
may  be  danger  of  arrest.  The  apprehension  of  danger 
must  be  based  upon  threats,  or  other  evidences  of  im- 
pending danger,  calculated  to  awaken  the  real  fears  of 
a  man  of  ordinary  nerve." 

And  in  Rollings  v.  Oate,  1  Heisk.,  102,  this  Court 
said:  '^To  hold  that  every  citizen  who  passed  or  re- 
ceived Confederate  treasury  notes,  under  some  general 
or  indefinite  apprehension  that  his  failure  to  recognize 
the  currency  would  give  offence  to  the  government,  or 
any  of  its  officers,  acted  under  duress,  and  that  his 
action  can  now  be  repudiated  and  disowned  would  open 
the  flood-gates  of  litigation,  and  unsettle  all  dealings 
and  transactions  in  this  State  in  which  the  currency 
was  employed.  Nothing  short  of  duress  in  its  legal 
sense  can   invalidate  executed  contracts." 

The  question  whether  the  testator  of  complainants 
made  the  settlement  and  withdrew  his  deposit  under 
duress  or  coercion,  must  be  determined  by  applying  the 
fects  to  the  rules  laid  down  in  the  authorities  referred 
to.  The  l3ontrolling  question  is,  did  the  testator  make 
the  settlement  and  receive  the  deposit  under  such  ap- 
prehension of  impending  danger,  in  view  of  aU  the 
surrounding  circumstances,  as  deprived  him  of  his  firee 
agency?  In  determining  this  question,  it  is  proper  to 
look  to  the  age  and  condition  of  the  testator,  as  well 
as  to  his  personal  character,  so  &r  as  the  same  is  in 
proof.      He  died    in   1867,    at  the  age  of  seventy,  he 
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waB  coDsequently  sixty-five  years  of  age  in  1862.  It 
is  not  shown  that  he  was  then  enfeebled  by  anything 
else  than  age,  nor  is  it  shown  that  he  was  not  a  man 
of  ordinary  firmness.  We  are  to  assume  that  there 
was  intense  e;ccitement  in  the  public  mind,  in  conse- 
quence of  tlfid  rumored  issuance  of  a  military  order 
requiring  all  persons  to  receive  Confederate  money^  but 
it  is  not  alleged  that  any  such  order  had^  in  fact,  been 
issued;  nor  is  it  alleged  that  the  testator  had  such  in- 
formation or  belief.  It  is  alleged  that  there  was  a 
Vigilance  Committee  at  Memphis,  enforcing  the  order 
as  to  Confederate  money,  but  it  is  not  alleged  that 
testator  knew  of  such  committee,  or  that  he  was  in  any 
way  interfered  with  by  that  committee.  We  are  left 
to  assume  or  to  conjecture  that  the  testator  acted  with 
a  knowledge  and  under  the  influence  of  these  causes  of 
excitement  in  the  public  mind. 

It  does  not  appear,  after  testator  reached  Memphis, 
that  he  was  in  any  way  influenced  or  controlled  by 
the  alleged  terror  there  prevailing — ^no  such  allegation  is 
made.  It  appears  that  when  he  called  for  his  deposit 
the  bank  was  ready*^  to  pay  in  Confederate  money,  but 
testator  refused  to  receive  it;  yet  it  is  not  alleged  that 
the  bank  made  any  threat  of  resorting  to  the  military, 
or  even  alluded  to  the  fact  that  there  was  anv  mill- 
tary  order  on  the  subject.  Testator  refused  to  receive 
the  Confederate  money,  and  the  bank  declined  to  pay 
in  any  other  money.  Testator  left  and  returned,  and 
renewed  the  negotiation  for  eight  days,  and .  finally  re- 
ceived   $28,000    in    Confederate    notes,    and    $3,656   in 
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Southern  notes.  But  it  is  not  alleged  that  during 
this  eight  days  of  negotiations^  during  which  testator 
was  refusing  to  receive  Confederate  money,  any  officer 
of  the  bank  ever  intimated  to  him  that  by  so  revising 
he  was  endangering  his  personal  liberty^  or  that  any 
member  of  the  Vigilance  Ck>mmittee  ever  interfered  to 
subject  him  to  punishment  for  his  refusal.  Nor  is  it 
alleged  that  testator  was  in  any  way  compelled  to  with- 
draw his  deposit.  He  manifestly  had  his  election  to 
receive  his  deposit  in  Confederate  notes  or  to  let  it  re- 
main and  take  the  risks.  He  exercised  his  election  to 
let  it  remain  for  eight  days,  and  being  unable  to  make 
any  better  contract  with  the  bank,  he  took  f  3,656  in 
Southern  notes  and  the  remainder    in    Confederate  notes. 

We  can  see  in  the  transaction  no  evidence  that 
testator  acted  under  sense  of  impending  danger,  produced 
either  by  threats  of  the  bank,  or  fears  that  he  would 
incur  the  penalties  of  any  military  orders. 

Applying  the  rules  of  law  already  cited  to  the  fiicts 
of  the  case,  and  giving  full  force  to  the  &ct  that 
testator  was  an  old  man  of  sixty-five  years,  and  that 
there  was  a  general  public  excitement  on  the  subject  of 
Confederate  money,  we  are  unable  to  see  in  the  trans- 
action any  ground  on  which  to  hold  that  there  was 
duress,  coercion,  or  undue  influence  on  the  part  of  the 
bank.  We  are,  therefore,  of  opinion  that  the  Chancellor 
erred  in  overruling  the  demurrer,  but  the  same  ought  to 
have  been  sustained  and  the  bill  dismissed  which  is  now 
done. 
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O.  M,  FooG  V.  Union  Bane,  et  al. 

1.  PBAcmcE  OF  THE  SuFREMX  CoTTBT.     When  Court  wiU  noi  remand  coum 

far  ammdbnewL  Whether  this  Coort  will  remand  a  cause  ior  amend- 
ment under  23170  of  the  Code  is  a  question  to  be  determined  from  the 
record  before  it,  and  not  otherwise,  and  an  application  for  this  purpose 
will  be  refused  after  final  determination  of  the  cause  here,  where  the 
record  discloses  culpable  negligence  in  the  applicant  in  its  preparation. 
Thus,  where  complainants  neglected  to  include  certain  facts  in  their 
«  cross-bill,  of  which  they  had  due  knowledge  at  the  time,  by  reason  of 
which  a  special  demurrer  was  filed  by  their  adyersary,  pointing  out 
the  defective  statement  of  facts  therein,  and  their  insufficiency  in  law 
to  entitle  the  complainants  to  the  relief  sought  thereby,  and  upon 
appeal  here  the  cause  was  dismissed  for  such  defects,  this  Court  will 
not,  under  such  circumstances,  remand  the  cause  to  enable  complain- 
ants to  amend  the  cross-bill  so  as  to  embrace  the  omitted  facts.  In 
such  cases  affidavits  cannot  be  looked  to. 

Cases  cited :  McCandlass  «.  Polk  &  Walker,  10  Hum.,  621 ;  Bmyth  «. 
Carden,  1  Swan,  28 ;  Stovall  v.  Bowers,  10  Hum.,  560. 

2.  Sams.     When  mil  not  diamiu  cause  wiihoui  prejtidiee.    Nor,  under  this 

state  of  facts  will  the  Court,  in  the  exercise  of  its  sound  judicial  dis- 
cretion, dismisH  the  cause  without  prejudice. 


FBOM   DAVIDSON. 


No  record  can  be  found. 

Fbesman^   J.;  delivered   the  opinion    of   the    Court. 

In  this  case  an  affidavit  ia  presented  by  J.  G.  Mann, 
one  of  the  complainants,  stating  matter  of  amendment 
to  the  bill,  and  asking  that  the  case  be  remanded  to 
the  Court  below  for  such  amendment  to  be  made,  or 
that  the  bill  be  dismissed   without   prejudice. 


640  NASHVILLE: 


Fogg  V.  Union  Bank. 


The  original  bill  of  complainants  goes  on  the  ground 
of  daresS;  coercion^  and  undue  influence^  and  seeks  to 
avoid  the  payment  of  the  Ck)nfederate  monej  by  the 
bank  on  these  grounds.  The  demurrer  was  special, 
pointing  out  the  defects  in  the  allegations  of  fact,  and 
their  insufficiency  as  a  matter  of  law  to  entitle  com- 
plainants to  the  relief  sought.  The  bill  was  filed 
about  six  years  since,  and  has  been  pending  in  this 
Court   for   some  time. 

The  matter  alleged  in  the  affidavit  is,  substantially, 
that  after  the  first  notice  to  Long  to  come  to  Mem- 
phis and  withdraw  his  deposits,  and  his  visit  to  Mem- 
phis and  return  home  without  doing  so,  that  another 
letter  demanding  or  requiring  that  he  should  come  down 
and  withdraw  his  deposits  was  sent  to  him.  That  in 
this  letter  he  was  distinctly  threatened  with  being  re- 
ported to  the  military  authorities,  and  arrested  if  he 
fiiiled  to  comply;  and  that  after  he  went  to  Memphis 
the  second  time  he  was  again  threatened  with  arrest  if 
he  did  not  accept  the  Confederate  notes.  It  is  further 
stated,  however,  that  this  letter  is  lost  or  mislaid,  but 
claimed  that  its  contents  can  be  proven  by  credible 
witnesses. 

The  affidavit  is  sworn  to  by  J.  G.  Mann  as  being 
true  '^to  the  best  of  his  knowledge,  information  and 
belief." 

There  has  been  a  class  of  cases  where  this  Court 
has  remanded  the  cause  to  the  inferior  Court  fi>r 
amendment,  in  order  that  the  justice  of  the  case  might 
be  reached.      In  all   these  cases,  however,  it  appeared 
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from  the  record  before  the  Court  that  the  ends  of 
justice  demanded  this  course.  The  principle  on  which 
they  stand  is,  that  the  proof  in  the  '  record,  or  the 
fiicts  therein,  show  the  plaintiff  had  a  good  cause  of 
action,  but  fitiled  in  this  Court  because  the  same  was 
defectively  stated  or  set  out,  as  in  the  case  of  McOand- 
Uu8  v.  Polk  &  Walker y  10  Hum.,  621,  where  the  holder 
of  a  bill  payable  to  the  order  of  a  certain  person, 
which  could  only  be  transferred  by  endorsement,  had 
jfiuled  to  allege  the  fiu^t  of  endorsement  in  his  decla- 
ration. In  this  case  the  Court  remanded  for  an 
amendment.  See  also  Smyth  v.  Oarden,  I  Swan,  28; 
Stovall  V.  Bowers,  10  Hum.,   560. 

It  is  obvious  the  principle  of  these  cases '  does  not 
aid  the  applicants  in  the  case  before  us.  By  §3170 
of  the  Code,  however,  we  have  the  most  liberal  rule 
of  practice  to  be  found  on  this  subject.  It  is  as 
fellows:  ''The  Court  shall  also,  in  all  cases  where,  in 
its  opinion,  complete  justice  cannot  be  had,  by  reason 
of  some  defect  in  the  record,  want  of  proper  parties, 
or  oversight  without  culpable  negligence,  remand  the 
case  to  the  Court  below  for  further  proceedings,  with 
proper  directions  to  effectuate  the  object  of  the  order, 
and  upon  such  terms  as  may  be  deemed  right.''  But 
the  parties  fell  to  bring  themselves  within  these  pro- 
visions. 

The  Court  cannot  see  that  complete  justice  has  not 
been  done  in  this  case  from  the  record  before  us,  and 
it  is  the  &ir  construction  of  the  Statute,  we  may  add, 
that  the  Court  is  to  form  its  opinion  from  the  record 
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before  it,  and  not  otherwise.  In  addition,  so  far  from 
seeing  that  the.  difficulty  in  this  case  arises  without 
culpable  negligence,  it  is  apparent  that  it  is  the  most 
culpable  neglect  on  the  part  of  the  complainants  that 
has  prevented  this  matter  being  made  part  of  the 
original  bill.  The  facts  existed  and  were  in  the 
knowledge  of  the  parties  at  the  time  the  bill  was  filed. 
The  demurrer  had  called  attention  to  the  want  of  the 
very  allegations  of  &ct  now  sought  to  be  presented. 
The  parties  choose  to  go  on  to  a  hearing,  have  their 
bill  dismissed,  and  then  appeal  to  this  Court,  and  as 
a  last  resort,  when  the  decree  is  affirmed,  they  ask 
for  the  first  time  to  have  an  opportunity  to  make  a 
new  case,'  and  commence  afresh  this  litigation,  after  it 
had  been  pending  for  near  six  years.  This  cannot  be 
allowed  without  palpable  violation  of  the  terms  as  well 
as  the  spirit  of  the  Statute  which  we  have  cited.  We 
may  add,  that  if  we  could  look  outside  the  record,  and 
consider  the  affidavit  at  all,  it  would  be  doubtfhl 
whether  this  Court  ought  to  remand  under  the  cir- 
cumstances. The  affiant  does  not  state  that  the  facts 
do  exist  of  his  own  knowledge,  but  that  the  facts  stated 
^'are  true,  to  the  best  of  his  knowledge,  information,  and 
belief."  It  may  be  that  he  has  but  very  little  knowl- 
edge  on  the  subject.  Besides,  the  testimony,  to-wit: 
the  proof  of  the  contents  of  a  lost  letter,  after  more 
than  twelve  years  have  elapsed,  is  not  of  such  dear 
and  satis&ctory  character  as,  probably  to  elicit  the 
truth  with  such  certainty  as  to  requijre  that  the  case 
should  be  remanded  for  its  introduction.      We  do  not 
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think,  however^  that  an  affidavit  can  be  looked  to  in 
such  cases.  It  would  be  to  introduce  new  matter  not 
found  in  the  record,  upon  which  the  Court  is  to  form 
its  opinion,  and  that  eseparie  entirely.  In  any  aspect 
of  the  case  the  application  to  remand  must  be  dis- 
allowed. 

As  to  the  application  to  dismiss  without  prejudice, 
we  have  said,  this  is  not  a  matter  of  course,  but  is  a 
question  of  sound  judicial  discretion,  to  be  exercised  in 
view  of  the  facts  made  out  in  the  case  before  the 
Court. 

We  see  nothing  in  this  case  as  a  basis  for  the  ex- 
ercise of  this  discretion.  It  is  proper  that  litigation 
should  end  somewhere,  and  within  some  reasonable  time, 
and  under  the  facts  found  in  this  record,  we  can  see 
no  reason  why  this  case  should  be  so  dismissed,  as  to 
allow  it  to  run  another  round  of  perhaps  five  or  six 
years  on  a  mere  experiment,  such  as  another  suit  would 
probably  be.  We  can  see  great  danger  of  gross  in- 
justice to  other .  parties  in  such  a  course,  and  it  is, 
therefore,   refused. 
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White  v.  MoriiBY,  et   al. 

Statdte  of  Frauds.  Parol  cmdentoe  admistihU  to  locate  land  uJien.  Cok 
in  judgmenL  Where  an  inBtrnment  is  bo  drawn  that  upon  its  face  it 
refers  neceBsarily  to  some  exifiting  tract  of  land,  and  its  terms  can  be 
applied  to  that  one  tract  only,  parol  evidence  may  be  employed  to 
show  where  the  tract  so  mentioned  is  located.  Therefore,  where  a 
title  bond  described  property  as  "a  steam-mill  and  distillery,  with 
all  the  machineiy,  appurtenances  and  fixtures  thereunto  belonging, 
together  with  all  the  grain,  wood  and  one  copper  still,  situate  in  the 
County  of  Smith  and  State  (of  Tennessee)  aforesaid,  near  the  village 
of  Rome,  in  Civil  District  No.  13,  on  the  banks  of  the  Cumberland 
River,  supposed  to  contain  one  and  a  half  acres  of  land." 

Hiddj  in  connection  with  parol  identification  of  the  property,  a  sufficient 
description  under  the  Statute  of  Frauds. 

Cases  cited :  Dobson  v,  litton,  5  Cold.,  616;  Hodge  v.  Blanton,  1  Head, 
560. 


FROM    SMITH. 


Appeal   from    the   Chancery   Court.       B.    M.    Till- 
man^  Chancellor. 

Tarver    &    GoLLADAY    and    B.    J.    Turner,    for 
complainant. 

8.   M.  FiTE,   and    C.    R.    &    Lee    Head,   for    de- 
fendants. 

Sneed,  J.,  delivered  the  opinion   of  the  Coart. 

The  complainant  and  Ebenezer  Stowe  owned,  as 
partners,  a  certain  steam-mill  and  distillery  in  Smith 
County   and  an   acre  and    a   half   of   land   upon   which 
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the  mill  and  distillery  were  built  and  operated.  Upon 
the  dissolution  of  the  partnership^  by  the  death  of 
Stowe,  the  oomplainant,  as  the  surviving  partner^  bar- 
gained and  sold  the  mill  distillery  and  premises  to 
the  defendants^  Motley  and  Little^  at  the  price  of 
$9,000— one-third  whereof  they  paid  in  cash;  and  ex- 
ecuted their  two  notes  for  $3,000  for  the  deferred 
payments.  A  title  bond  for  the  property  was,  at 
the  time,  written  by  defendant.  Motley,  reciting  the 
terms  of  the  contract  and  a  general  description  of  the 
property,  and  was  signed  by  complainant,  White,  as 
surviving  partner,  and  delivered  to  the  defendants. 
The  defendants  operated  the  establishment  for  nearly 
two  years,  and  seemed  well  satisfied  with  the  bargain 
until  the  second  payment  was  demanded,  which  they 
resisted  upon  several  grounds.  The  complainant  filed 
this  bill  to  enforce  his  lien  upon  the  property;  and 
to  meet  all  questions  as  to  the  validity  of  the  sale 
by  him  and  the  integrity  of  the  title,  he  brings  all 
the  heirs  of  his  deceased  partner,  Stowe,  before  the 
Court,  and  invokes  the  action  of  the  Court  in  con- 
firmation of  the  sale  as  an  advantageous  one  for  all 
of  said  heirs.  The  defendants  resist  the  proceeding,  and 
demand  a  rescission  on  the  ground  that  the  complain- 
ant practiced  a  fraud  upon  them  in  selling  them  the 
machinery  of  the  distillery  and  mill  as  sound  and 
good,  when  it  was,  in  &ct,  worn  out  and  worthless; 
upon  the  ground,  also,  that  the  title  in  complainant 
and   Stowe's  heirs  was  defective;  and   upon   the  further 

ground   that    the    contract,   as    evidenced    by  the    bond 
36— VOL.  4. 
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for  title,  was  void  for  uncertainty.  These  defences 
were  made  by  cross-bill,  as  well  as  the  fiirther  de- 
fence that  the  bond  for  title  and  other  instruments 
produced  in  evidence  were  not  available  for  complain- 
ant because  they  were  not  stamped  in  accordance  with 
the  Acts  of  Congress.  The  latter  ground  it  is  not 
necessary  to  notice.  Upon  very  full,  and,  as  we 
think,  satisfactory  proof,  the  rulings  of  the  Chancellor 
upon  all  the  defences  assumed  were  in  favor  of  the 
complainant.  The  rescission  was  revised,  and  a  de- 
cree entered  declaring  the  complainant^s  rights,  con- 
firming the  sale,  divesting  the  title  out  of  Stowe^s 
heirs,  and  decreeing  a  sale  of  the  property  in  dis- 
charge of  the  lien.  The  defendants.  Motley  and  Lit- 
tle,  have  brought  the  case  here  by   writ  of  error. 

Upon  a  careful  investigation  of  the  cause,  we  have 
arrived  at  the  conclusion  that  upon  no  ground  assumed 
by  the  defendants  is  this  a  proper  case  for  rescission, 
and  that  the  decree  is  correct.  The  good  fiiith  of 
the  sale  is,  in  our  judgment,  most  clearly  vindicated 
by  the  proof.  It  is  manifest  that  the  purchase  viras 
made  upon  the  personal  inspection  of  the  defendants; 
upon  their  own  judgments,  and  not  upon  any  repre- 
sentation of  the  value  of  the  property  by  complain- 
ant. The  deraignment  of  title  is  made  satisfitctory 
by  the  confirmatory  deed  of  Stowe's  heirs.  The  only 
question  that  has  presented  any  difficulty  is  made  by 
the  last  amended  cross-bill  upon  the  Statute  of  frauds, 
as  applied  to  the  title  bond.  But  this  objection  can- 
not   avail    the    defendants    under    the    circumstances    of 
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this  case.  Where  the  transaction  is  otherwise  fair,  a 
Court  of  Equity  would  hesitate  to  set  aside  a  con- 
tract of  this  kind,  where  the  defective  description  of 
the  premises  was  the  work  of  one  of  the  defendants, 
as  in  this  case,  and  where  the  defendants  have  gone 
into  possession  and  used  and  operated  the  establish- 
ment so  long  without  complaint.  But  in  this  case, 
the  defective  description,  if  it  be  one,  cannot  avail, 
as  the  complainant,  by  his  bill,  has  opened  the  way 
for  a  full  and  complete  remedy  to  the  defendants,  by 
describing  the  property  in  the  bill  and  demanding  a 
confirmation  of  the  sale  of  the  identical  premises  re- 
ferred to  in  the  bond.  The  decree  directs  a  prelim- 
inary survey  of  the  acre  and  a  half  sold,  so  as  to 
leave  the  mill  and  distillery  as  near  the  center  as 
practicable,  so  that  it  is  impossible  that  defendants 
can  be  injured,  they  having  purchased  for  the  build- 
ings and  machinery,  which  constituted  the  only  value 
of  the  land,  and  the  only  inducement  to  the  bargain. 
But,  aside  from  all  this,  we  hold  that  the  description 
is  sufficient,  under  the  Statute  of  frau48.  The  bond 
for  title  describes  the  property  as  "a  steam-mill  and 
distillery,  with  all  the  machinery,  appurtenances  and 
fixtures  thereunto  belonging,  together  with  all  the 
grain,  wood,  and  one  copper  still,  situate  in  the 
county  of  Smith  and  State  (of  Tennessee)  aforesaid, 
near  the  village  of  Rome,  in  Civil  District  No.  13, 
on  the  banks  of  the  Cumberland  River,  supposed  to 
contain  one  and  a  half  acres  of  land.''  Now,  we 
apprehend,    there    could    be    no    sort    of    difficulty    in 
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finding  and  identifying  the  mill  and  distillery  near 
Rome^  in  District  13,  in  Smith  County,  owned  and 
operated  by  White  &  Stowe,  prior  to  the  20th  of 
March,  1866.  This  Court  has  said  that  where  an  in- 
strument is  so  drawn  that  upon  its  fiice  it  refers  nec- 
essarily to  some  existing  tract  of  land,  and  its  terms 
can  be  applied  to  that  one  tract  only,  parol  evidence 
may  be  employed  to  show  where  the  tract  so  men- 
tioned is  located.  Dobson  v.  LUtoUy  5  Cold.,  616. 
The  case  of  Hodge  v.  Blanton,  1  Head,  560,  is  very 
analogous  to  this.  In  the  sale  of  a  tract  of  land, 
the  plaintiff  made  this  exception  in  the  deed :  '^A 
small  lot,  reserved  for  a  burial-ground,  two  poles 
square,  around  the  graves  where  Wm.  Hodge  and  his 
grand-children  are  now  buried.  The  deed  contained 
no  other  description  of  the  land  reserved,  and  it  was 
held  that  the  law  would  fix  the  boundary  of  the  res- 
ervation by  making  the  graves,  which  were  there 
when  the  conveyance  was  made,  a  common  center, 
from  which,  by  lines  equally  extended  each  way,  an 
area  of  two  poles  square  is  to  be  laid  off."  The 
description  in  the  bond  in  question  is  much  more 
definite  and  circumstantial,  and  we  presume  the  Chan- 
cellor  moulded  his  decree  in  reference  to  the  case  last 
cited.  It  seems  that  at  the  time  of  the  purchase  by 
the  defendants,  they  had  good  reason  to  be  well 
pleased  with  their  investment ;  but,  afler  a  year  or 
two,  some  legislation  of  Congress  upon  the  subject  of 
the  manufacture  of  whisky,  rendered  the  business  com- 
paratively unprofitable.      The  following  extract  from  the 
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third  amended  cross-bill  makes  reference  to  this  legis- 
lation: ^'They  charge  that  it  would  be  unjust  to  spe- 
cifically execute  said  contract,  by  reason  of  the  changed 
circumstances,  since  the  alleged  sale,  in  the  change  of 
the  revenue  laws  on  the  subject  of  distilling  whisky, 
which  was  one  of  the  objects  of  the  purchase,  as  was 
well-known  to  said  White.  This  change  has  rendered 
the  distillery  part  almost  worthless,  even  if  the  ma- 
chinery were  of  the  best  kind."  But  Cburts  of 
Equity  are  not  constituted  to  relieve  parties  of  a  bad 
bargain,  or  to  alter  or  modify  their  contracts,  to  con- 
form to  changed  conditions  and  circumstances.  As  it 
turned  out,  the  defendants  have,  doubtless,  made  an 
unfortunate  bargain;  but,  upon  a  careful  review  of  the 
case,  we  can  find  nothing  in  the  conduct  of  the  com- 
plainant or  in  any  of  the  defences  relied  on,  upon 
which  they  can  be  relieved. 

The    decree    must,   therefore,   be    affirmed,    and    the 
cause   remanded. 


660  NASHVILLE : 


Boiling  V.  Anderson. 


R.  P.  BoLLiNG  V.  Church  Anderson,  et  ale. 

1.  JuBiaDicnoN  Ain>  Pbagticb  of  the  Supbemb  Coubt.    Coneburioe  pre' 

gumption.  This  Court  has  jurisdiction  to  entertain  a  writ  of  error 
where  the  transcript  was  filed  within  two  years  from  the  date  of  the 
decree  during  a  term  thereof,  although  no  fiat  or  order  granting  it  is 
shown,  it  appearing,  from  an  endorsement  on  the  transcript,  that  an 
acknowledgement  of  service  of  the  writ  was  signed  hj  the  counsel  of 
the  party  now  objecting.  At  the  hearing  of  the  case  five  years  after- 
ward, this  Court  conclusively  presumes  that  the  steps  to  bring  it  here 
were  regularly  and  properly  taken. 

2.  Prebxtmftiok  of  Law.    A  fact  once  shown  to  exist,  continues  to  ezi«t 

until  the  contrary  is  shown. 

3.  Chancery  Jubisbiction.     Void  prooeedinffs,    A  decree  in  a  cause  ren- 

dered by  a  Chancellor  incompetent  to  sit  is  void,  as  are  also  all  the 
subsequent  proceedings  based  thereon. 

4.  Chancsry  Practice.     Writ  to  follow  order.    Where  a  writ  waa  directed 

to  be  issued,  returnable  to  one  date,  and  the  Clerk  issued  it,  returnable 
to  another,  thus  varying  the  terms  of  the  order, 

Heldf  a  nullity. 

5.  Partnerbhif.    a  partner  iiotaJfeOed  by  Tiotioe  to  the  firm.     When,    Notice 

to  a  firm  cannot  afiect  a  member  thereof  in  his  individual  rights  or 
interests  disconnected  from  those  of  the  firm. 


PROM   DAVIDSON. 


A.ppeal  from  the   Chancery   Court.      D.  Campbell, 
Special   Chancellor. 

No   brief  appears  for   the   complainant. 

G.  M.  Fogg,  Solicitor  for  defendants. 

Ttjrney,  J.,  delivered  the  opinion   of  the   Court. 

The    decree    was    pronounced    2nd    May,   1868,   and 
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the  transcript  filed  for  writ  of  error,  28th  February, 
1870. 

There  has  been  no  motion  to  dismiss,  but  it  is 
now  insisted  this  Court  has  no  jurisdiction,  and  the 
writ  must  be  dismissed,  as  there  is  no  fiat  or  order 
granting   it. 

We  judicially  know  the  Court  was  in  session  on 
the  day  the  transcript  was  filed.  At  the  end  of  the 
transcript  is   endorsed : 

''I  am  security  on  this  writ  of  error  case  in  Su- 
preme  Court."  "T.  W.  TuRLEY.'' 

"I  hereby  acknowledge  service  of  the  foregoing, 
February   25,  1870."  "G.  M.  Fogg,  Jr.,  Sol." 

The  language  employed  by  the  one  solicitor,  when 
he  became  security  for  costs  "on  this  writ  of  error 
case  in  Supreme  Court,"  was  directly  under  the  eye 
of  the  solicitor  for  the  adverse  party.  When  he  ac- 
knowledgd  "service  of  the  foregoing,"  this  language, 
in  terms,  recognizes  the  writ  of  error,  and  now,  at 
the  end  of  almost  five  years,  we  must  conclusively 
presume  that  steps  to  bring  the  case  to  this  Court 
were  regularly  and   properly   taken. 

The  case  is  before  us  at  the  instance  of  W.  H. 
Turley,  who,  it  is  claimed,  is  a  party  by  garnish- 
ment.     Several  questions   are    urged    for  his  discharge. 

The  first  we  will  notice  is  the  incompetency  of 
his   Honor,   Chancellor   Harrison. 

The  decree  of  the  May  Term,  1869,  recites; 
"This  cause  came  on  this  day  to  be  heard  before 
the    Honorable   David    Campbell,  sitting   as  Chancellor, 
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by  agreement  of  parties,  in  the  place  of  Honorable 
Horace  H.  Harrison^  who   was   incompetent/^ 

The  decree  pronouncing  judgment  nisi  against  Tur- 
lejy  as  garnishee,  was  pronounced  by  Chancellor  Har- 
rison. There  is  nothing  in  the  record  showing  a  re- 
moval or  waiver  of  his  incompetency,  and  no  such 
change  of   interest  in   parties   as   we   may   infer   it. 

The  rule  of  law  presuming  that  a  fact  once  shown 
to  exist  continues  to  exist  until  the  contrary  is  shown, 
applies. 

The  Chancellor  was  incompetent,  and  the  decree 
fidls,  and  with  it  all  subsequent  proceedings  based 
upon  it.  If  this  was  not  so,  the  judgment  niri  was 
rendered  against  W.  H.  Turley,  a  partner  of  Blanfil 
&  Co.  The  notice  was  directed,  by  that  judgment, 
to  be  issued  to  Blanfil  &  Co.,  who  have  never  been 
before  the  Court,  and  although  Turley  may  have  been 
a  partner  of  Blanfil  &  Co.,  notice  to  the  firm  would 
not  effect  his  individual  rights  or  interests,  discon- 
nected from   those  of  the  firm. 

It  would  be  carrying  the  rule  to  an  extravagant 
and  very  unreasonable  length,  to  hold  that  notice  to 
one  of  a  firm  would  effect  his  associate  in  business 
in  his  private  and  individual  affidrs,  utterly  foreign  to 
the  firm  business,  and  in  which  the  party  notified 
had  not  the  slightest  interest  or  concern. 

Again.  The  notice  or  sci,  fa.  was  ordered  to  issue, 
returnable  to  first  Monday  in  December,  but  the  Clerk 
and  Master  issued,  to  be  returnable  first  Monday  in 
February.      The  writ  must  pursue  the  order  directing 
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it.  Without  the  order^  the  Master  had  no  authority 
to  ifisue^  and  has  as  little  to  vary  the  terms  of  the 
order.  There  is  no  where  in  the  record  an  order 
for   the  issuance  of   this  ad.  fa. 

It  is  insisted  that  it  was  an  alias.  True^  there 
are  written  above  it  in  the  record  the  words^  ^^ Alias 
Scire  Fogiob,  issued  January  11,  1868/'  but  in  no 
way  connected  with  the  writ,  and  there  is  nothing 
on   the   &ce  of   the   writ   showing  it  to   be  an  alias. 

The  return  of  the  Sheriff  is:  '^Executed  on  Jo 
Blanfil  &  Co.''  Turley  is  not  mentioned,  nor  does 
it  anywhere  legitimately  appear  that  this  is  the  firm 
of  which  Turley  is  assumed  to  be  '^a  partner." 
There  are  other  errors  in  the  record,  but  we  think 
we  have   recited  enough. 

Reverse  the  decree,   and   discharge  the  garnishment. 
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R.  H.  Mason^  Guardian^  etc.  v.  S.  B.  Spurlock,  et  ab. 

1.  Chancery  pbactice  and  pi^eading.     Who  may  me  where  repretenta- 

tvoes  refuse.  Ordinarily^  the  personal  representatives  of  a  deoedant 
are  alone  entitled  to  sae  for  the  recovery  of  debts  due  the  estate,  but 
if  thej,  by  collusion  with  the  debtor,  refuse  to  take  the  necessary  steps, 
are  insolvent,  and  the  debt  is  about  to  be  lost,  the  pibrties  ultimately 
entitled  may,  in  equity,  proceed  against  both  the  debtor  and  repre- 
sentatives to  enforce  their  right  by  the  proper  decree. 
Authority  cited :  Story's  Eq.  Jur.,  J581,  note  1. 

2.  Evidence.     When  record  of  a  former  suU  admissible.     Where  the  record 

of  a  former  suit  is  referred  to  in  the  pleadings  of  a  subsequent  pro* 
ceeding,  it  may  be  read  as  evidence  therein. 

8.  Same.  Burden  of  proof.  In  an  action  to  recover  the  amount  of  an  ob- 
ligation to  a  deceased  obligee,  the  obligation  itself  being  produced, 
and  the  condition  upon  which  it  became  payable,  having  been  per- 
formed, if  the  defendant  relies  upon  the  fact  of  payment  to  the  obligee 
in  his  life-time,  the  onus  is  upon  him  to  establish  it ;  and  while  it  is 
not  clear  that  he  might  not  be  a  competent  witness  for  himself,  to 
prove  the  loss  or  destruction  of  an  alleged  receipt,  yet  he  could  not  be 
such  as  to  any  transaction  with,  or  statement  by  the  deceased  in  his 
life-time. 
Code  cited :  T.  &  S.  Code,  iZSlZd. 

4.  Statute  of  LnrrrATiONS.  Presumption  of  payment.  The  question  of 
limitations  on  an  obligation  under  seal,  before  private  seals  were  abol- 
ished, depends  upon  the  law  as  it  stood  before  the  adoption  of  the 
Code,  and  by  analogy,  the  time  excluded  from  computation  by  the 
amended  Constitution,  as  to  the  Statute  of  Limitations,  is  also  ex- 
cluded in  ascertaining  the  presumption  of  payment  from  lapse  of 
time. 

Code  cited:  247. 

Case  cited :  Gwynv.  Porter,  6  Heisk.,  253. 


FROM   WARREN. 


Appeal  from  the  Chancery  Court.       B.  L.  Tillman, 
Chancellor. 
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W.  E.  B.  JoN£S   for  complainant. 

Savage  &  Sw afford^  and  Mubrat  &  Spurlock 
for  defendant. 

McFarland,   J.y  delivered  the  opinion   of   the  Court. 

D.  6.  Stone  died  about  March  or  April,  1857. 
The  executors  of  his  will,  Samuel  Henderson  and  Wash- 
ington Britton,  filed  a  bill  in  the  Chancery  Court  at 
McMinnville,  19th  September,  1859,  for  a  settlement  of 
his  estate,  which  involved  many  matters,  and  trans- 
actions  not   important   to   the   present   case. 

In  his  life-time,  Stone  was  a  partner  with  Sam 
Henderson  and  D.  C.  Spurlock,  in  a  firm  known  as 
D.  6.  Stone  &  Co.,  which  had  done  a  large  business. 
About  the  6th  of  November,  1856,  this  firm  was  suc- 
ceeded, or  bought  out  by  a  new  firm,  "Spurlock,  Hen- 
derson &  Spurlock,"  Stone  retiring,  and  S.  B.  Spurlock 
with  Henderson  and  D.  C.  Spurlock  constituting  the 
new  firm.  The  settlement  of  the  business  growing 
out  of  this  partnership  business,  was  one  of  the  matters 
intended   to   be   settled   by   the  bill   of  the  executors. 

The  cause  progressed,  but  was  not  finally  settled, 
and  upon  the  resumption  of  business,  after  the  war 
was  again  proceeded  with.  The  Clerk  and  Special 
Commissioner,  in  taking  an  account  ordered  in  1868, 
reported  that  there  was  a  large  debt  of  $2,138,  with 
interest  from  April  23,  1857,  due  from  S.  B.  Spurlock 
individually,  to  the  estate  of  D.  G.  Stone,  which  had 
never  been   paid. 
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S.    B.    Spurlock    excepted    to    the    report    apon   the 
ground    (among    others)    that  no   such   claim   was   made 
against    him    in    the    bill^  and   no   such   relief  sought ; 
that  he   was  only  made   a    party   as    a  member  of  the 
firm  of  Spurlock^  Henderson  &  Spurlock,  and  the  matter 
was  not  in   issue.       The  Chancellor    did  not  finally  de- 
termine the  question,  but   again   referred  it  for  further 
proof,  with   instructions  to  examine  S.  B.  Spurlock  and 
Henderson  upon   interrogatories.       At  this  stage  of  the 
proceeding,   the  exception  of   Spurlock    being    probably 
conceded  to  have  been  well    taken,  the  present  bill  was 
filed  by  R.  H.  Mason,  Clerk    and  Master  of  the  Court, 
and  receiver  of  the  assets  in   the  cause,  and  testament- 
ary guardian  of  Stone's  minor  children,  who  were  lega- 
tees under  his  will.       This    bill    refers    to  the  former 
proceeding,  and  is  styled  an  original  bill,  in  the  nature 
of  a  cross-bill,  and  in  the  nature  of  a  bill  of  interpleader. 
It   sets  forth    the    foundation   of   the  claim    against    S* 
B.    Spurlock    in    &vor    of    Stone's    estate    referred    to 
above,   and    charges,    in    substance,    that    it  was  never 
paid  to  Stone  in  his  life-time,  but  whether  paid  to  his 
executors    or    not,   he  does  not   know;  if  so,  they  are 
liable  therefor,  having    fidled  in   their  accounts  rendered 
in  the    progress    of   the  cause,   to  render    any  account 
thereof;    that    Washington    Britton    is    dead,    and    his 
estate    insolvent;    that    Sam    Henderson,  the  surviving 
executor,  is    insolvent,  and    their    bond    as  executor  is 
lost;  that  under  the  decree  in  the    former  cause,  there 
is  a  fund  in   Court  due    them,  which    they  pray   may 
be  held  to  meet  their    liability,   in    the  event  they  be 
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liable  for  the  same.  In  the  event  the  debt  has  not 
been  paid,  they  pray  a  decree  against  Spurlock  for  the 
amount. 

The  foundation  of  the  claim  against  Spurlock 
dates  from  the  time  Stone  sold  out  his  interest  in 
the  firm  of  D.  G.  Stone  &  Co,  November  6,  1856. 
Spurlock  sold  to  Stone  as  a  part  payment  for  his 
interest,  a  tract  of  land  called  ''school  land,''  upon 
which  Spurlock  owed  a  note  payable  in  the  branch 
bank  of  Tennessee,  at  Sparta. 

Spurlock  executed  an  instrument  under  seal,  as 
follows :  ''  I,  S.  B.  Spurlock,  do  hereby  obligate  and 
bind  myself  to  pay  D.  G.  Stone  on  the  first  day  of 
August  next,  the  amount  of  my  notes  in  the  branch 
bank  of  Tennessee  at  Sparta,  which  were  placed  there 
for  the  school  land  that  I  have  since  sold  to  D.  G. 
Stone;  the  above  obligation  is  upon  the  condition  that 
the  said  D.  G.  Stone  takes  up  my  notes  in  Sparta, 
on   or   before   that   time ;  this,  November   22,    1856. 

S.  B.  Spurlock.    [seal.]" 

This  obligation  was  found  among  the  valuable  papers 
of  Stone,  and  is  made  exhibit  A  to  the  present  bill. 
There  was  also  found  the  following  paper,  made  ex- 
hibit  B   to   the  bill: 

"We,  D.  G.  Stone  and  S.  B.  Spurlock,  in  our 
trade  relative  to  the  school  land  trade,  which  was 
made  November  6,  1856,  understand  each  other  this 
way — according  to  our  agreement,  D.  G.  is  to  take 
up  the  note  by  renewal,  that  S.  B.  Spurlock  executed 
for   the    balance    on    said    school    land.       The   note  is 
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payable  at  the  Bank  of  Tennessee,  at  Sparta,  and  the 
said  S.  B.  Spurlock  is  to  pay  the  amount  of  the  note 
and  interest  from  the  date  of  the  note  up  to  the  6th 
of  November,  1856,  the  balance  of  interest  that  may 
accumulate  on  said  note,  the  said  D.  6.  Stone  is  to 
pay ;  and  it  was  considered  a  cash  trade  at  the  time. 
The  said  S.  B.  Spurlock  is  to  settle  with  Stone  for 
them  when  t^ken  up ''according  to  this  agreement,  ($16 
entitled  to  a  credit  on  S.  B.  Spurlock  &  Co/s  books,) 
this,  November   22,   1856. 

Signed  S.  B.  Spurlock, 

D.  G.  Stone." 

The    latter    sentence    seems    to    have    no   connection 
with   the   matter. 

It  appears  that  Stone  did  not,  in  his  life-time,  lift 
Spurlock's  notes  from  the  bank  as  contemplated  by 
these  agreements,  but  he  made  a  trade  with  Ebenezer 
Jones,  by  which  Jones  was  to  substitute  his  notes  for 
Spurlock's  notes,  and  this  was  done  by  Jones  after 
the  death   of  Stone,  as   we  think  the  proof  ftiUy  shows, 

Henderson,  Spurlock  and  the  administrator  of  Brit- 
ton  answered  the  bill — the  two  former  filed  a  joint 
answer.  They  all  agree  that  the  debt  was  not  paid 
by  Spurlock  to  the  executors.  Spurlock  says,  in  his 
answer,  that,  after  the  execution  of  exhibit  A,  it  was 
reported  to  have  been  lost,  and  that  exhibit  B  was 
executed  in  lieu  thereof,  and  the  date  had  to  corre- 
spond with  exhibit  A,  and  that  he  afterwards  paid  D. 
G.  Stone  according  to  the  terms  of  exhibit  B,  and 
took    his    receipt    upon    a   duplicate   of    exhibit   B,   re- 
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tained  by  him,  which  receipt  and  duplicate  was  lost 
by  the  casualty  of  the  war,  about  1863;  they  say,  also, 
that  he  was  not  to  pay  to  Stone  the  full  amount  of 
the  notes  'when  lifted  by  Stone,  but  a  less  amount 
agreed  upon'  between  them,  but  the  amount  is  not 
stated. 

As  stated,  Henderson  joins  Spurlock  in  this  answer, 
and  it  is  somewhat  difficult  to  determine  what  position 
he  takes  in  regard  to  the  question  whether  the  pay- 
ment was  made  to  Stone  in  his  life-time,  but  he  seems 
at  least  to  acquiesce  in  Spurlock's  statement.  Brit- 
ton's  administrator  knows  nothing  of  the  facts,  but 
expresses  the  opinion   that  the    money  was   never  paid. 

The  cause  was  heard,  and  there  was  a  decree  against 
Spurlock  for  the  amount  of  this  claim,  from  which  he 
has  appealed. 

The  first  question  urged  for  a  reversal  is  that  the 
Chancellor  erred  in  refusing  to  dismiss  the  bill  upon 
the  defendant's  motion,  upon  the  ground  that  the  com- 
plainant. Mason,  had  no  right  to  revive  the  bill.  It 
is  very  clear,  that,  ordinarily,  the  personal  representa- 
tives are  the  only  parties  who  have  the  right  to  maintain 
suits  to  recover  debts  due  to  the  deceased,  but  where 
they,  by  collusion  with  the  debtor,  are  revising  to  take 
the  necessary  steps,  and  where  they  are  insolvent,  and 
the  debt  is  about  to  be  lost,  we  think  the  parties 
ultimately  entitled  may,  in  equity,  proceed  at  once 
against  both  the  debtor  and  representatives,  to  enforce 
their  rights  by  the  proper  decree.  See  Story's  Eq. 
Jur.,  §581,  note   1. 
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2.  It  is  argued  that  the  cause  should  not  have 
been  tried  immediately  after  disposing  of  the  defend- 
ant's motion  to  dismiss^  as  previous  to  that  time  the 
cause  had  not  been  at  issue.  The  defendant's  answer 
was  placed  in  the  file  in  1870,  but  was,  by  oversight, 
not  marked  filed,  both  parties,  however,  had  treated 
the  cause  as  at  issue,  and  had  taken  testimony,  and 
the  defendants  did  not  ask  for  a  continuance,  but  an- 
nounced themselves  ready  for  trial ;  so  we  think  there 
was  no   error. 

3.  It  is  insisted  that  the  Court  erred  in  allowing 
the  record  of  the  former  cause  to  be  read  upon  the 
trial.  This  record  was  referred  to  as  part  of  the  present 
cause  by  the  pleadings  upon  both  sides,  and  besides, 
almost  every  material  &ct  established  by  that  record 
is  admitted   by  the   pleadings   in   the  present  case. 

4.  It  is  again  said  that  the  Chancellor  erred  by 
directing  in  the  final  decree  that  the  complainants  bill 
be  amended  by  adding  Samuel  Henderson  as  surviving 
executor  of  Stone  as  co-complainant,  and  rendering  the 
decree  in  his  favor.  We  think  this  was  unnecessary. 
The  bill,  as  we  have  said,  was  properly  filed  by  Mason, 
as  receiver  and  guardian,  provided  the  facts  show  a 
proper  care  for  the  relief  sought,  and  the  error  is, 
therefore,  unimportant. 

The  real  question  in  the  case  is,  whether  or  not 
the  defendant,  Spurlock,  paid  this  demand  to  Stone  in 
his  life-time;  his  obligation  being  produced,  and  it  being 
shown  that  the  condition  upon  which  it  became  paya- 
ble had  been    complied   with.       The    onus  is  upon  the 
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defendant,  Sparlock,  to  establish  the  payment;  his 
answer  is  not  on  oath.  He  relies  upon  the  fact,  among 
others,  that  the  executors  of  Stone  were  both  well  ac- 
quainted with  his  private  business,  and  lived  near  him; 
one  of  them  had  been  his  legal  adviser  and  friend; 
and  although  exhibits  A  and  B  came  immediately  to 
their  possession,  they  did  not  return  this  debt  in  their 
inventory,  or  make  any  demand  for  payment,  but,  on 
the  contrary,  treated  the  obligation  as  paid  and  satis- 
fied. And  further,  that  Henderson,  in  his  testimony, 
proves  that  he  and  Britton  thought  at  the  time  the 
debt  had   been   paid. 

On  the  other  hand,  it  will  be  seen  from  the  con- 
tract as  set  forth  in  exhibits  A  and  B,  that  the  money 
was  not  due  from  Spurlock  to  Stone  until  the  first  of 
August,  1857,  and  only  then  upon  the  condition  that, 
by  that  time,  Stone  should  have  taken  up  Spurlock's 
note  from  the  bank.  Stone  died  either  in  March  or 
April,  1857,  within  some  five  months  after  the  con- 
tract was  made,  and  had  not,  at  that  time,  taken  up 
Spurlock's  note  or  notes  from  the  bank.  So  it  is 
clear  that  the  money  was  not  due  or  payable  by  Spur- 
lock in  the  life-time  of  Stone,  and  it  would  hardly  be 
supposed  that  Spurlock,  under  these  circumstances,  would 
have  volunteered  to  make  a  payment  which,  by  his 
contract,  he  was  not  bound  to  make.  At  any  rate,  it 
would  be  incumbent  upon  him  to  prove  the  payiaent. 
The  testimony  of  Henderson,  when  scrutinized,  is  not  en- 
titled to   much   weight ;  he,  at  most,  expresses  a  vague 

impression  that  he  believed  it  may  have  been  paid,  but 
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in  sabstance^  that  he  had  no  evidence  of  the  fact.  It 
will  be  remembered  that  Henderson  was  one  of  the 
surviving  partners  of  D.  G.  Stone  &  Co.^  and  his  in- 
terest was  in  conflict  with  his  daty  to  his  testator's 
estate;  he  was  also  a  partner  with  Spurlock,  Hender- 
son &  Spurlock,  then  engaged  in  business.  While 
placed  in  this  embarrassing  attitude,  he  should  have 
required  of  his  partner,  Spurlock,  strict  evidence  of 
the  payments. 

Spurlock  says,  in  his  answer,  that  exhibit  A  was 
reported  as  lost,  and  that  exhibit  B  was  exe- 
cuted in  duplicate,  in  lieu  thereof  at  a  subsequent 
time,  and  dated  baek.  As  stated,  exhibit  A  was  ex- 
ecuted November  22,  1856 ;  Stone  died  in  March  or 
April,  1857;  it  was  found  among  his  valuable  papers, 
as  was  exhibit  B.  There  is  nothing  to  show  that 
the  former  was  at  any  time  lost,  nor  does  the  latter 
paper  purport  to  have  been  executed  in  the  place  of 
any  lost  writing,  it  would  have  been  most  natural  to 
have  expressed  this  in  writing,  if  true.  Again,  Spur- 
lock, although  he  says  in  his  answer  that  the  money 
was  paid  to  Stone  in  his  life-time,  does  not  detail  the 
manner  or  circumstances  of  the  payment.  He  says  he 
had  a  receipt  for  the  payment  taken  on  a  duplicate  of 
exhibit  B,  and  that  the  same  was  lost  by  the  destruc- 
tion of  his  papers  in  1863.  If  this  fact  were  so,  and 
he  exhibited  this  receipt  to  the  executors  of  Stone  as 
evidence  of  the  payment,  Henderson,  who  was  cross- 
examined  on  this  subject  as  to  why  he  thought  the 
debt  paid,    would    have    most  probably   remembered  the 
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fiu^t,  jet  his  testimony  discloses  no  sach  &ct,  nor  is  it 
proven  by  any  witness,  that  sach  receipt  was  ever  seen. 
Spurlock  proves  by  one  witness  that  he  had  valuable 
papers  destroyed  in  1863,  but  he  does  not  attempt  to 
prove  that  he  ever  had  such  a  receipt. 

It  is  certainly  not  clear  that  Spurlock  would  not 
have  been  a  competent  witness  himself,  to  prove  the  loss 
or  destruction  of  the  receipt,  although  he  could  not  have 
been  a  witness  as  to  any  transaction  with  or  statement 
by  Stone  in  his  life-time.  See  Act  of  1870,  T.  &  S. 
Code,  §38 13d.  Yet  he  did  not  offer  himself  as  a  wit- 
ness. Under  the  circumstances,  the  presumption  of 
payment  from  the  lapse  of  time  is  not  strong. 

Without  pursuing  the  discussion  further,  we  conclude 
that  the  onus  of  proving  the  payment  is  upon  Spurlock; 
that  his  answer,  not  on  oath,  is  no  evidence,  and  that 
he  has  &iled  to  prove  the  payment  by  preponder- 
ance of  testimony.  There  is  nothing  in  the  record 
to  justify  the  executors  of  Stone  for  fitiling  to  proceed 
against  Spurlock  upon  this  demand. 

We  think  it  clear  that  this  obIigatioi(  being  under 
seal,  before  private  seals  were  abolished,  the  question 
of  limitations  depends  upon  the  law  as  it  stood  before 
the  adoption  of  the  Code.  See  §47  of  the  Code. 
This  being  so,  there  was  nd^  Statute  of  Limitations 
applicable,  nor  was  there  any  presumption  of  payment 
from  the  lapse  of  time.  See  Owyn  v.  Porter^  5  Heisk., 
253. 

Upon  examination  of  the  record,  we  are  unable  to 
find  satisfactory  evidence    of  the    amount  of  the  notes 


664  NASHVILLE : 


Mason  v.  Spnrlock. 


of  Spurlock  in  the  bank,  taken  up  by  Jones.  Exhibits 
A  and  B  do  not  specify  the  amount  of  the  note  or 
notes.  We  think  by  a  proper  construction  of  these 
papers,  that  Spurlock  was  bound  to  pay  the  amount  of 
such  note  or  notes,  with  interest  up  to  the  6th  of  No- 
vember, 1856,  if  taken  up  by  Stone,  but  he  was  not 
bound  to  pay  until  the  Ist  of  August,  1857,  and  Stone 
would  lose  the  interest  from  the  6th  of  November,  1856, 
to  the  1st  of   August,  1857. 

The  Chancellor  charged  Spurlock  interest  from  the 
23d  of  April,  1857,  which  was  erroneous.  There  be- 
ing some  doubt  as  to  whether  the  depositions  of  Watson 
and  Cochrane  were  properly  allowed  as  to  the  amount 
of  the  notes,  the  matter  not  being  in  issue  at  the  time 
these  depositions  were  taken. 

The  cause  will  be  referred  to  the  Clerk  of  this  Court 
for  proof  and  instanter  report,  as  to  the  amount  of  said 
note  or  notes,  and  for  the  amount  with  interest  as  above 
indicated,  there  will  be  decree  against  Spurlock.  The 
costs  of  this  Court  will  be  paid  one-half  by  Spurlock 
and  one-half  out  of  the  recovery,  the  costs  of  the  Chan- 
cery Court  as  decreed  by  the  Chancellor. 
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MetcaIiF  &  Syleb,  in  Error,  t;.  Wiley  *  Denson. 

AOBDCT.  Liabiiify  c/  agmi  for  over-paymenL  Oa»  injudgmeni.  The  prin- 
cipal Ib  ftione  liable  for  money  paid  to  hia  agent,  which  the  pajer  has 
the  right  to  recall,  but  which  he  fails  to  do  until  it  has  been  paid  over 
hy  the  agent  to  the  principal.  But  this  rule  does  not  apply  to  cases 
where  the  agent  reoeiTCs  the  money  outside  of  his  agency  and  of  hi* 
own  wrong.  Thus,  a  law  firm  was  oTer-paid  the  amount  of  a  judg- 
ment in  favor  of  a  non-resident  client,  and  the  over-payment  was  at- 
tributable to  their  failure  to  inform  the  judgment  debtor  of  a  preV" 
iouB  paynient  thereon  by  his  debtor,  of  which  he  had  no  notice.  The 
transmission  of  the  over-payment  to  the  client  before  discovery  of  the 
mistake, 

JBflU,  no  protection  to  the  firm  against  liability  for  its  xe-payment  to  ibm 
judgment  debtor. 

Authorities  cited :  Story  on  Agency,  2}dOO,  301,  note  3 ;  Addison  on  Con- 
tracts, p.  660. 
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Appeal  from  the  Chancery  Court.  A.  8.  Mabk8| 
Chancellor. 

L.  Metcalf,  for  complainant. 

J.   J.   Williams    and    Fitzpatbick,   for  defendant. 

McFabland,   J.,  delivered  the  opinion   of   the  Court. 

Metcalf  &  Syler,  Attorneys-at-Law^  obtained  a  judg- 
ment againfit  Denson,  in  favor  of  one  Martin^  who  re- 
sided in  TexBSf  in  the  Circuit  Court  of  Franklin 
County.       Upon    this    j\idgment    payments    were    made 
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to  the  attorneys  by  Denson^  and  also  by  one  Rnssey^ 
who  was  indebted  to  Denson^  and  who^  by  agreement, 
made  payments  on  this  judgment  for  Denson.  A 
final  settlement  was  had  between  Denson  and  said  at- 
torneys^ when  he  paid  them  what  was  assumed  to  be 
the  balance — $134 — and  they  receipted  the  execation 
docket  in  full.  In  this  settlement^  a  payment  of 
$100^  made  by  Bussey  on  the  5th  of  December,  1870, 
and  which  had  not  been  entered  on  the  execution 
docket,  was  omitted,  and,  as  a  result  in  the  final  set- 
tlement, Denson  paid  (100  too  much,  and,  to  recover 
this  sum  back,  the  present  action  was  brought  against 
said  attorneys. 

The  first  question  made  is,  that  the  attorneys,  hav- 
ing remitted  the  money  to  their  clients,  as  they  in- 
sist, before  discovering  the  mistake,  are  not  liable, 
and  that  Denson^s  remedy  is  against  their  principal, 
Martin. 

It    is    very   clear,   as   argued,   that   where   money  is 
paid  to  an  agent    for  the  use  of   his    principal,  which 
the  payer  has  the   right  to   recall,   he  must  do  so  be- 
fore  the  money  is  paid  over;   otherwise,  he  must  look 
to  the  principal  only.      Story  on   Agency,  §300,  301. 
/      But    it    is    otherwise  where    the    agent    receives  the 
/money  outside  of  his    agency  and   of  his   own  wrong. 
1  Then    he    cannot    protect    himself  by  paying  it  to   his 
^principal;       Addison    on    Contracts,    p.    660;   Story    on 
Agency,   §300,   note    3.      Here    there  was   no   question 
between   Martin    and    Denson    as    to    the    amount   due. 
That  was    settled    by   judgment.      The    attorneys   were 
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authorized  to  collect  this  amount  for  their  principal. 
Beyond  that  they  had  no  authority  to  act  for  or  bind 
him.  Denson^  at  the  time  of  the  final  payment^  was 
not  informed  of  the  previous  $100  payment  made  by 
Russey.  The  final  overpayment  is  attributable  more 
directly  to  their  failure  to  so  inform  him.  The  re^ 
suit  of  this  would  be^  that  the  excess  of  the  last 
payment  would  be  held  by  the  attorneys  for  the  use 
of  Denson;  money  demanded  and  received  by  them, 
to  which  neither  they  nor  their  clients  were  entitled. 
We  do  not  say  how  it  would  be  in  a  case  where 
the  overpayment  was  the  result  of  a  mere  mistake  or 
inadvertance ;  in  legal  contemplation^  no  more  attribu- 
table to  one  party  than  the  other^  and  where  the 
money   is  paid    over  before    the    mistake  is  discovered. 

/^t  is  conceded  that  no  wrong  was  intended  by  the 
attorneys,  but,  in  legal  contemplation,  they  are  charge- 
able with  having  demanded  and  received  |100  on  the 
judgment  which  had  been  previously  paid  them,  and 
of   which    they   had    knowledge    and    the    plaintifip   had 

V  not.  In  such  case^  we  think  the  plaintiff  should  not 
be  turned  over  to  his  remedy  against  a  non-resident. 
The  question  in  this  precise  form  we  do  not  find 
discussed  in  the  authorities  referred  to,  but  we  think 
it  is  governed  by  the  general  principles  referred  to. 
See   note  3  to   §300,  Story   on  Agency. 

2nd.  It  is  next  argued  that  the  plaintiff's  remedy 
was  against  Russey,  to  recover  the  $100  paid  by  him, 
but  we  think  it  very  clear  that  he  is  in  no  wrong, 
and    that    his    payment    having    been    accepted    by    the 
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defendants  and  ratified  bj  the  plaintiff,  he  cannot  be 
compelled  to  pay   it  again. 

3rd.  I^  is  argued^  in  behalf  of  Metcalf,  that  he 
is  not  liable,  because  the  money  was  received  by  his 
partner,  and  not  by  him,  and  that  he  is  not  bound 
by   the   acts   of    his  partner  of   this  character. 

The  $100  payment  of  5th  December,  1870,  was  to 
Syler,  but  this  payment  was  proper,  and  clearly  within 
power  and  scope  of  the  attorneys'  authority,  and 
could  not  be  recovered  back.  The  error  was  in  the 
0tk  last     payment,    and     although     the    defendant,    Metcalf, 

proves  that  he  did  not  receive  any  part  of  the  money, 
it  appears  that  he  participated  in  the  transaction,  and 
made  or  signed  the  receipt  on  the  execution  docket, 
showing  the  final  payment.  This  being  so,  we  must 
hold   that   both   were   liable. 

It  is  said  that  some  of  the  payments  made  by 
Bussey,  but  not  the  $100  payment  referited  to,  was 
in  property,  and  not  valid  payments;  but  the  attor^ 
neys  received  these  payments  for  fees  due  them,  and, 
besides,  this  would  be  a  question  for  Martin,  and  was 
never  made.  The  result  would  not  be  changed,  any 
way. 

The  charge  of  the  Court,  taken  with  reference  to 
the  facts,  was  in  accordance  with  our  views,  and  the 
judgment  for  the   plajntiff   will    be   afiirmed. 
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Henby  Turkey,  Guardian,  etc.,  v.  Jamcs  L.  Denham, 

et  ala. 

CoKTRACT.  Chnaideration.  A  forbearance  to  sue  to  enforce  repaTment 
of  a  payment  made  in  Confederate  notes  at  a  time  when,  as  the  law 
then  stood,  the  payment  might  have  been  avoided,  is  a  safficient 
consideration  to  support  a  promise  to  repay. 

Case  cited :  Vance  v.  Smith,  et  a&.,  2  Heisk.,  344. 


FROM   LINCOLN.      % 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

Bright  &  Bright  and  E.  Cooper  for  complainants. 

BoYiiEs  &.BuRNAM   for   defendant. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

Henry  Turney  was  guardian  for  the  heirs  of  Pigg* 
Before  the  year  1867  a  tract  of  land  was  sold  by 
order  of  the  Chancery  Court,  and  purchas^  by  Den- 
ham, and  his  note  given  the  Clerk  and  Master  for  the 
purchase  money.  The  note  fell  due,  and  in  1857  an 
arrangement  was  made  between  Denham*  and  Turney, 
for  Denham's  accommodation,  that  Turney  should  take 
Denham's  note  for  the  amount  due  his'  wards,  as  cash, 
and    Turney,  as  guardian,   hold  the  debt  against   Den- 
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ham,  with  the  benefit  of  the  lien  retained  by  the  Clerk 
and  Master  on  the  property  sold  for  its  security, 
while  Turney  was  to  receipt  the  Clerk  and  Master 
for  the  amount  due,  being  the  sum  of  upwards  of 
$1,100, 

This  was  done,  Turney  holding  the  note,  one  pay- 
ment, of  perhaps  |145,  having  been  made  on  it  in 
J  860.  In  1863,  Denham  made  payments  on  the  note, 
as  is  alleged  in  the  bill,  in  Confederate  money,  amount- 
ing to  between  $1,000  and  $1,100.  It  is  also  charged 
that  these  payments  were  received  under  duress.  We 
may  dismiss  this  particular  question,  however,  by  say- 
ing, that  it  is  not  made  out  by  the  proof,  and  is  not 
seriously   insisted   on   in   argument. 

The  matter  remained  thus  settled  until  after  the 
war,  when  Denham,  having  heard  that  Turney  intended 
to  sue  him  to  avoid  the  Confederate  payments,  called 
on  Turney  and  said  to  him,  to  use  his  own  language, 
that  he  understood  he  was  going  to  souse  down  on  him 
about  the  Confederate  money  paid.  Defendant  admits 
in  his  answer  that  when  Turney  told  him  he  would 
be  compelled  to  do  so,  that  he  told  him  not  to  sue, 
and  he  would  pay  the  Confederate  money  over.  This 
was  in  1866.  The  charge  in  the  bill  is  specific  as  to 
this  new  promise,  and  is  substantially  admitted  in  the 
answer. 

It  is  further  shown  in  the  proof  that  complainant 
forebore  to  sue,  relying  on  this  promise.  That  Den- 
ham fixed,  perhaps  twice,  the  time  when  he  would  be 
able  to  get  up  the   money,  but    failed  to  do  so.      At 
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last,  however^  in  1867^  probably  the  latter  part  of  the 
year^  or  early  in  1868^  defendant  refused  to  comply 
with  his  promise,  and  for  the  first  time  insisted  that 
the  payment  was  valid,  and  must  stand.  At  this  time 
Tumey  told  him  if  he  had  known  this  he  would  have 
sued  him,  and  made  his  money  out  of  him  before  that 
time. 

The  question  first  presented  for  our  decision  is,  can 
this  new  promise  be  supported  and    enforced? 

The  case  of  Vance  v.  Smith,  et  als,,  2  Heisk.,  344, 
is  cited  as  holding  such  promise  void  for  want  of  con- 
sideration. It  is  true.  Judge  Nelson  incidentally  re- 
marks in  that  case,  that  the  promise  to  take  the  money 
back,  made  next  day  after  the  payment,  could  not  be 
enforced  for  want  of  consideration;  but  this  is  a  mere 
dictum,  as  it  appears  no  such  case  was  made  out  in 
the  proof,  and  the  case,  as  to  this  question,  was  decided 
on  a  difierent  ground,  the  one  suggested  not  being  in 
judgment  before  the   Court. 

At  the  present  Term  we  have  held,  in  a  case  where 
a  party  agreed  to  re-pay  a  Confederate  payment  to  a 
guardian,  under  circumstances  very  similar  to  this,  that 
the  promise  could  be  enforced;  that  a  threatened  liti- 
gation, in  which  the  party,  as  the  law  was  then  held, 
might  have  succeeded,  with  delay  of  suit  in  consequence, 
or  in  pursuance  of  the  agreement,  was  a  sufficient  con- 
sideration to  support  such  promise.  We  think  this 
case  as  strong  as  that.  Here  the  guardian  has  had 
judgment  against  him  in  the  County  Court  for  this 
money   received    by    him,   has  delayed    to    sue    for   up- 
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wards  of  a  year^  relying  on  the  promise — the  promise 
made  to  avoid  a  threatened  litigation,  and  is  one  that 
may  well  be  enforced.  In  fitot,  the  case  is  one  not 
calling  for  very  fiivorable  consideration  on  the  part  of 
Denham,  as  he  evidently  took  advantage  of  the  state 
of  the  times  to  pay  in  depreciated  currency  a  debt 
which  the  guardian  had  assumed  the  responsibility  of, 
indulging  him  on  from  1857  to  1863,  and  we  think, 
from  all  the  circumstances,  one  which  the  guardian  did 
not,  probably,  desire  to  collect  at  that  time. 

The  next  question  is,  what  amount  of  Confederate 
money  was  paid  ?  The  bill  alleges  *  between  $1,000 
and  $1,100.  The  answer  denies  this,  and  says,  defi- 
nitely, it  was  but>  $300,  the  balance  in  Tennessee  and 
other  Southern  bank  paper.  As  the  allegation  is  of 
a  promise  to  re-pay  the  Confederate  money,  we  must  en- 
deavor to  ascertain  the  amount  included  in  the  promise. 
The  complainant  alleging  a  promise  to  pay  the  Con- 
federate money,  has  the  burden  of  proof  on  him  to 
show  the  amount  he  claims.  The  proof  is  exoeedingly 
unsatisfactory  on  the  question.  The  payments  seem  to 
have  been  made  at  two  difierent  times.  Henry  Tumey, 
the  complainant,  proves  positively,  as  his  redoUection, 
the  whole  amount  paid  was  in  Confederate  money. 
We  must  treat  this  as  evidence,  as  we  find  no  excep- 
tion to  its  competency  in  the  Court  below,  though  it 
seems  Denham's  death  during  the  progress  of  the  suit 
would  have  rendered  it  incompetent  had  such  objection 
been  made.  His  daughter  also  proves  she  saw  the 
money,  and  thinks  it  was  all  Confederate  money.      On 
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the  other  hand,  we  have  the  answer  of  Denham^  in 
which  he  states  that  only  three  hundred  dollars  of  it 
was  Confederate  money.  This^  however^  but  makes  an 
issue^  as  the  bill  is  an  injunction  bill,  and  sworn  to. 
We  have  the  depositions  of  three  of  the  children  of 
Denham,  who  swear  that  the  money  which  their  father 
started  from  home  to  pay  Turney  with  was  bank  bills, 
except  three  hundred  dollars.  We  would  not  consider 
this  testimony  as  overturning  the  testimony  of  com- 
plainants, as  it  wears  on  its  face  the  aspect  of  being 
finged,  to  say  the  least  of  it,  by  conversations  had  in 
the  fitmily  on  the  question.  But  all  the  proof  tends 
to  show  that  Denham  got  a  good  portion  of  the  money 
from  Jas.  M.  Bright,  which  he  paid  Turney.  Bright 
proves  he  let  him  have  about  $540  in  Southern  bank 
money.  The  best  conclusion  we  can  arrive  at  from 
the  testimony  is,  that  this,  probably,  is  the  true  amount 
paid  in  money  other  than  Confederate.  We,  therefore, 
think  the  amount  for  which  Denham  shall  be  liable  is 
the  amount  paid,  less  this  sum,  fixing  the  amount  paid 
at  $1,100. 

The  only  other  question  before  us  is  on  exception 
of  Turney,  against  a  charge  of  interest  on  funds  in  his 
hands  during  the  war.  We  think  he  should  be  charged 
with  interest,  except  on  the  amount  received  on  the 
Denham  note,  which  he  could  not  use  or  loan  out. 
As  to  the  balance,  as  he  recovers  interest  from  Den- 
ham, he  shall,  pay   it,  and  thus  be  even  on  this  score. 

We  cannot  consider  exception  of  the  heirs  of  Pigg, 
as  they  have  not  appealed. 
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A  decree  will  be  drawn  in  accordance  with  this 
opinion.  The  costs  of  this  Court  will  be  divided,  as 
the  large  portion  of  the  transcript  brought  up  was  un- 
necessary. The  costs  below  as  to  complainant^s  bill 
against  Denham  will  be  also  divided,  and  balance  be 
paid  by  Turney. 


Jas.  a.  Hudgins,  Adm'r.,  etc.  t?.  W.  C.  Fanning,  et  ah., 

AND  W.  M.  Reynolds  and  Wipe  v.  James 

A.  HuDGiNS,  Adm^r.,  et  ah. 

Chanobbt  JuBigDionoN.  Bill  for  digtribation  of  testator's  estate  and 
construction  of  his  will.  Cross-bill  bj  bis  daagbter  and  ber  bos* 
band  exhibiting  a  registered  warranty  deed  of  land  from  the  father 
to  the  daughter,  with  which  she  was  to  be  charged  in  the  final  settle- 
ment of  his  estate.  The  cross-bill  alleges  the  subsequent  sale  of  the 
land  as  testator's  property,  under  proceedings  at  law,  against  him  for 
balance  of  purchase  money  due  thereon,  and  that  belicTing  the  sale 
effective,  the  husband  had  redeemed  the  land ai  iki  requeat  ^thAie^Uiior^ 
€Bnd  lijxm  hU promtiae  tor^nd, 

Hddf  that  complainants  are  entitled  to  reimbursement  out  of  the  estate 
for  the  amount  so  paid,  and  although  they  might  have  rwovend  H  at  faw, 
yet,  as  the  original  bill,  to  which  they  were  defendants,  contemplated 
a  full  settlement  of  the  estate,  the  relief  was  appropriately  sought 
under  the  cross-bill  not  on  the  eonirael  of  uKirranty,  but  for  the  adranoe 
actually  made. 

Code  cited :  H2996,  3813a. 


FBOM   FRANKLIN. 


Appeal   from   the   Chancery  Court.       A.  8.  Marks, 
Chancellor. 
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FiTZPATiliCK^  Gbegoby  and  Davis  for  complain- 
ants. 

J.  J.  WiLLiABis  and  P.  R.  Curtis  for  defendants. 

McFarland,  J.^   delivered  the  opinion   of  the   Court. 

The  original  bill  was  filed  for  a  construction  of  the 
will  of  Benjamin  Fanning,  deceased,  and  for  a  general 
distribution  of  his  estate.  The  principal  question  arising 
upon  the  will  was,  whether  advancements  to  the  sev- 
eral children  were  to  be  collated.  At  the  June  Term, 
1871,  the  Chancellor  rendered  a  decree  deciding  this 
question  in   the  negative. 

Afterwards,  Reynolds  and  wife,  the  latter  being  a 
daughter  of  said  Fanning,  filed  their  cross-bill,  in 
which  they  charge,  among  other  things,  that  in  1866, 
said  Fanning  made  to  Mrs.  Reynolds  a  deed  for  a 
tract  of  land,  and  warranted  the  title,  showing  in  the 
deed  that  she  was  to  be  charged  $2,200  therefor,  in 
the  final  settlement  of  his  estate.  That  Fanning  had 
previously  bought  a  large  tract  of  land,  including  this 
tract  conveyed  to  Mrs.  Reynold,  from  Tilman  Arledge, 
and  owed  a  large  balance  of  purchase  money.  Ar- 
ledge sued  at  law  and  obtained  judgment,  had  exe- 
cution levied  on  the  land,  (the  balance  of  which  had 
been  conveyed  by  said  Benjamin  Fanning  to  his  son, 
Samuel  Fanning,)  and  the  same  was  sold  and  bought 
by  one  Day.  That  it  was  supposed  that  this  sale 
was  effective,  notwithstanding  the  registration  of  the 
deed   to  Mrs.    Reynolds,    because    the    debt  to  Arledge 
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was  for  purchase  money,  and  it  was  therefore  essential 
to  redeem  the  land^  otherwise  it  would  be  lost  That 
said  Benjamin  Fanning  being  unable  to  redeem  the 
land;  requested  complainant,  Reynolds,  to  do  so,  prom- 
ising to  refund  the  money.  That  Reynolds  accord- 
ingly redeemed  the  land,  paying  upwards  of  $2,900. 
It  appears  that  this  was  effected  by  a  sale  of  Mrs. 
Reynolds'  land,  or  her  supposed  equity  of  redemption. 
We  need  not  notice  the  other  aspect  of  the  cross- 
bill, as  we  think  a  demurrer  was  properly  sustained 
thereto.  There  was  a  decree  for  Reynolds  and  wife 
for  the  amount  of  |2,20O,  upon  the  &cts  above  stated, 
and  the  administrator  of  Benjamin  Fanning,  and  the 
other  parties   in  interest,  have  appealed. 

1.  We  are  of  opinion  that  this  appeal  does  not  bring 
up  for  review  the  decree  in  the  original  cause  of  the 
June  Term,  1871,  construing  the  will  of  Benjamin  Fan- 
ning, and  we  therefore  express  no  opinion  in  regard 
to  it.  That  decree  was  never  appealed  from,  the  pres- 
ent bill  was  filed  subsequently,  and  the  appeal  is  from 
the  decree  in  favor  of  Reynolds  and  wife  in  this  last 
cause. 

2.  We  think  the  decree  in  question  cannot  be  main- 
tained upon  the  ground  of  a  contract  of  warranty  in 
the  deed  of   Benjamin   Fanning  to   Mrs.   Reynolds. 

3.  But  we  are  of  opinion  that  the  bill  may  be 
maintained,  upon  the  ground  that  the  money  paid  by 
Reynolds  and  wife  in  supposed  redemption  of  the  land, 
was  paid  for  the  use  of  Benjamin  Fanning,  provided 
the  fiicts  charged  are  established  by  proof. 
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We  concede  that  the  sale  ander  Arledge^s  judg- 
ment probably  did  not  vest  the  purchaser  with  a  title. 
The  deed  to  Mrs.  Reynolds  having  been  registered, 
and  not  being  shown  fraudulent,  no  title  remained  in 
Fanning,  the  debtor,  to  be  reached  by  the  execution. 
The  fact  that  Arledge's  judgment  was  for  purchase 
money,  was  not  important.  He  did  not  assert  a  lien 
in  equity.  Not  having  done  this,  his  judgment  levy 
and  sale  at  law  stands  upon  the  same  footing  as  if 
judgment  had  been  upon  any  other  demand.  It  is 
true,  also,  that  notwithstanding  this,  the  judgment 
against  Fanning  was  for  the  time  satisfied,  but  as  it 
was  satisfied  by  the  sale  of  land  that  did  not  belong 
to  him,  the  satisfaction  was  subject  to  be  set  aside 
for  the  benefit  of  the  purchaser  under  §2996  of  the 
Code. 

Fanning  had  an  interest,  therefore,  in  having  the 
debt  to  Arledge  or  to  Day,  the  purchaser,  paid  and 
satisfied.  If,  therefore,  Reynolds  paid  the  money  to 
Day,  at  his,  Fanning's  request,  why  should  he  not  be 
held  liable  therefor?  It  is  not  essential  that  Fan- 
ning should  have  been  legally  liable  for  the  debt. 
If  Reynolds  paid  the  money  at  Fanning^s  request,  no 
matter  to  whom,  he  would  be  entitled  to  reimburse- 
ment. It  is  not  the  existence  of  a  legal  demand 
against  Fanning  that  constitutes  the  consideration,  but 
it  is  that  Reynolds  paid  the  money  to  his  order  or 
for  his  use,  even  if  it  be  to  one  to  whom  Fanning 
was  not  indebted  at  all.       We   think   it   does  not  alter 

the   result,   that    the    payment  was  made  by   a  sale  of 
35— VOL.  4. 
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the  land^  although  no  recovery  can  be  had  upon  the 
breach  of  warranty,  still,  as  the  deed  was  voluntary, 
the  land,  as  between  them,  belonged  to  Mrs.  Reynolds, 
and  whether  the  debt  to  Arledge  was  a  lien  on  the 
land  or  not,  it  was  Fanning's  debt,  and  he  should 
have  paid  it;  if  the  land  was  sold  to  pay  his  debt 
under  his  promise  to  refund  the  money,  he  ought  to 
do  so,  although  this  was  done  under  the  erroneous  sup- 
position  that  the  debt  was  a  lien   upon  the  land. 

We  think  the  evidence  sufficiently  establishes  a  re- 
quest upon  the  part  of  Fanning  to  pay  the  money, 
and   a   promise   to   refund  it. 

The  witness,  although  interested  in  the  estate  of 
Fanning,  is  not  incompetent.  Their  incompetency  on 
account  of  interest  is  removed  absolutely ;  §38 13a  of 
Code.  '  Their  competency  as  parties  is  subject  to  qual- 
ifications, but  they  are  not  parties  in  the  sense  of  this 
Statute;  besides,  they  are  testifying  against  their  in- 
terest, being  called   by  the  party   adverse   in   interest. 

The  defendants  to  the  cross-bill  filed  a  demurrer 
upon  the  ground,  among  others,  that  the  remedy  was 
plain  at  law.  It  is  true,  upon  the  theory  that  this 
money  was  paid  upon  the  request  of  Fanning,  it  might 
have  been  recovered  at  law,  but  the  original  bill  made 
all  the  parties  in  interest  defendants,  and  contemplated 
a  full  settlement  and  distribution  of  the  estate;  in 
this  view,  we  think  it  was  appropriate  to  obtain  the 
relief  by  a  cross-bill,  so  that  all  questions  could  be 
settled   in   one  proceeding. 

The    Chancellor's    decree    will    be  affirmed  with   the 
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costs  of  this  Court.  There  was  no  appeal  from  the 
decree  of  the  Chancellor  dismissing  the  cross-bill  of 
Sarah  and  Samuel    Fanning,  and  it  cannot  be  reviewed. 


Jo  C.  GrOLD  and   Wife,  et  al.,  v.  H.  Bush,  et  oL 

Statute  of  Ldotatiokb.  Not  appUeabk  to  mretUs  on  admtnutraiion  bond. 
When.  The  proyiBions  of  {2775  of  the  Code  do  not  apply  to  the  soie- 
ties  on  the  bond  of  an  administrator  appointed  under  Art.  11,  {2209, 
el  eeq  thereof.  Such  sureties  are  quan  parties  to  the  cause,  are  under 
the  control  of  the  Court,  and  subject  to  its  decrees  equally  with  the 
administrator,  and  can  no  more  be  relieyed  from  their  obligation  hj 
the  lapse  of  time  pending  the  litigation  than  the  principal  obligor. 
The  Statute  of  Limitation  does  not  affect  their  obligation,  and  the 
Court  may  render  such  decrees  against  them,  as  parties,  as  may  be 
deemed  just  and  equitable. 

Case  cited :  Owen,  C.  &  M.,  v.  Nelson,  Ex.,  MSS.,  Nashville,  1874. 


FBOM    MONTGOMERY. 


Appeal   from  the   Chancery   Court.      Thos.   Babrt, 
Chancellor. 

Jno.  F.  House,  for  complainant. 

Jas.  E.  Bailey,  for  defendants. 

Deadebick,  J.,  delivered   the  opinion   of  the  Conrt. 

The    bill    in    this    case  was    filed    in    the    Chancerjr 
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Court  at  Clarksville  under  §2209  and  following 
sections  of  Art.  II  of  the  Code^  making  provision  for 
the  appointment^  by  the .  Chancery  Court,  of  an  ad- 
ministrator,  in  cases  in  which  no  one  can  be  procured 
to  administer.  On  the  25th  of  April,  1866,  the  com- 
plainant, Gold,  was,  by  said  Chancery  Court,  appointed 
administrator,  and  he  and  D.  H.  Duncan  and  O.  C. 
Lyle,  his  sureties,  executed,  in  open  Court,  a  bond, 
which  was  filed  in  the  cause.  The  complainant,  Gold, 
and  his  wife,  the  only  heir  at  law  of  T.  H.  Hinson, 
the  deceased,  and  the  widow  of  deceased,  were  the 
complainants,  and  the  creditors  of  deceased  were  made 
defendants  to  the  bill.  The  Statute  provides,  among 
other  things,  that  the  administrator,  when  appointed, 
shall  be  a  party,  and  bound  by  any  decree  or  order 
of  the  Court,  and  shall  be  under  the  same  responsi- 
bilities as  a  receiver;  and  that  the  administration  of 
the  estate,  shall  be  conducted  as  an  insolvent  estate. 
It  is  further  provided  that  bond,  with  surety,  shall  be 
given,  conditioned  that  the  administrator  render  a  true 
inventory  at  the  next  Term,  and  that  he  will  deliver 
the  assets  over,  or  place  the  same  or  the  proceeds  un- 
der the  charge  of  the  Court.  The  bond  executed 
binds  the  administrator  to  return  his  inventorv  to  the 
next  Term  of  the  Court,  and  to  administer  the  estate 
within  two  years,  or  such  time  as  the  Court  may 
direct,  and  shall  pay  and  deliver  to  the  person  en- 
titled any  Aind  remaining,  pursuant  to  the  true  intent 
and  meaning  of  this  administration.  At  April  Term, 
1866,    (jold    not    having    returned    any    inventory,    an 
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order  was  entered^  directing  him  to  return  an  inven- 
tory to  the  next  June  Bules^  and  directing  the  Clerk 
to  report  the  condition  of  the  estate  to  the  next 
Term.  No  inventory  or  report  having  been  made  to 
the  October  Term,  1866,  or  the  April  Term,  1867, 
the  order  of  April  Term,  1866,  was  revived.  At 
October  Term,  1867,  the  Master  filed  his  report, 
showing  assets  in  the  hands  of  the  administrator 
amounting  to  $4,809  61,  which,  on  2nd  December, 
1867,  he  was  ordered  to  pay  into  the  office  of  the 
Clerk  and  Master.  The  money  not  having  been  paid 
on  the  31st  October,  1868,  a  decree  was  entered, 
directing  its  payment  to  the  Master  within  four  * 
months,  and,  upon  default,  that  attachment  for  con- 
tempt should  issue.  No  further  step  seems  to  have 
been  taken  in  the  cause  until  December  13,  1873, 
when  a  decree  was  rendered  against  Gold  and  his 
sureties  upon  the  bond  for  the  amount  found  in  his 
hands,  which  he  had  failed  to  pay  over,  as  ordered 
by  previous  decrees.  From  this  decree,  the  surety, 
Lyle,  appealed,  he  having  resisted  its  rendition  upon 
the  grounds  that  more  than  six  years  had  elapsed 
from  the  time  the  cause  of  action  had  accrued  at  the 
time  of  rendering  the  decree,  and  that  the  motion  or 
action   was   barred   under   §2776   of   Code. 

Does  the  Statute  of  Limitations  apply  to  a  case 
like  the  one  under  consideration?  We  think  not. 
The  bond  was  executed  by  all  the  parties  to  it  in 
open  Court  in  the  cause  therein  pending.  The  ad- 
ministrator being    under  all    the    responsibilities   attach- 
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ing  to  a  receiver — ^the  estate  being,  in  &cty  insolvent; 
and,  even  if  otherwise,  to  be  administered  under  the 
law  as  if  it  were — the  sureties,  by  their  undertaking 
in  open  Court,  making  themselves  quasi  parties  to  the 
cause,  they  are  equally  bound  by  the  decrees  of  the 
Court  with  the  administrator,  and  alike  subject  to  its 
control,  and  can  no  more  be  relieved  from  the  obliga- 
tion of  their  bond  by  the  lapse  of  time  pending  the 
litigation  than  the  principal  obligor.  At  the  present 
Term  of  this  Court  we  held  that  the  Statute  of  Lim- 
itations did  not  run  in  favor  of  a  surety  upon  a 
note  executed  to  the  Clerk  and  Master  and  while  in 
the  custody  of  the  law.  M88.  Opinion:  D,  JS.  Oioen, 
0.  &  Jf.,  V.  BobL  Ndaon,  Ex.  The  parties  to  thd 
bond,  executed  in  open  Court  in  the  progress  of  the 
suit,  are  parties  to  the  suit  in  such  a  sense  as  that 
the  Statute  of  Limitations  will  not  affect  their  obliga- 
tion, and  the  Court  may,  as  parties,  render  such  de- 
cree for  or  against  them  as  may  be  deemed  just  and 
equitable. 

There  was,  therefore,   no    error  in    the   Chancellor's 
decree,  and  it  is  affirmed. 
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W.  J.  Payne  v.  C.  M.  Williams  and  Wife. 

Dajcaoeb.  When  partTU  noi  liable  for,  in  procuring  aqpanUion  of  daughter 
from  her  kueband.  A  Judge  charged  the  jury  that  "  where  a  minor 
child,  especially  if  very  young,  marries  without  consent  of  her  pa- 
rents and  against  their  wishes,  they  may  fairly,  honestly  and  truth- 
fuUy,  without  fraud  or  deception,  advise  such  child,  and  if  the  child 
then,  of  her  own  free-will,  determine  to  separate  from  her  husband, 
and  does  so,  and  lives  with  the  father,  and  is  supported  and  main- 
tained by  him,  and  he  has  done  nothing  more  to  produce  or  keep  up 
the  separation  than  fairly,  thoughtfully  and  honestly  to  give  his 
opinion  and  advice  to  the  daughter,  and  maintain  and  support  her 
after  the  separation,  of  the  daughter's  own  free-will,  the  parent  would 
not  be  liable  in  damages  to  the  husband." 
Heldf  correct. 

Authorities  cited  :  Schouler's  Dom.  Bel.,  67-8 ;  21  Barb,  439 ;  5  John> 
196. 

Samk.    The  sincerity  of  plaintiffs  affection  for  his  wife  may  be  looked  to 
in  view  of  damages. 


FBOH   DEKALB. 


Appeal  from  the  Circuit  Court.      Samuel  M.  Fite, 
Judge. 

Savage,  for   complainant. 

R.  Cantbell,  for   defendants. 

Deadebick,  J.,  delivered  the   opinion  of  the  Court. 

This  is  an   action   on   the   case   brought  by  plaintiff 

against    defendants    for    enticing    away    plaintiff's    wife 

and    pursuading    and    procuring    her    to    abandon    him. 

Verdict  and   judgment  were   for  defendants,  and   plain- 

iff  has   appealed.       Plaintiff's   wife  is   the  daughter  of 
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defendants^  young  and  inexperienced^  and  was  secretly 
married  to  plaintiff  against  the  wishes  of  her  parents 
on  one  day^  and  was  sent  for  on  the  next  by  her 
parents,  the  messenger  telling  her,  her  mother  wanted 
her  to  return  home  and  get  her  clothes.  She  re- 
turned to  her  fiither's  house,  and  did  not  return  again 
to  her  husband.  On  the  next  day  her  husband  went 
after  her,  and  she  refused  to  go  with  him,  and  has 
ever  since  remained  at  her  fiither's  house.  The  bill 
of  exceptions  shows  that  plaintiff^s  evidence  ^^  tended 
to  prove  that  plaintiff  was  poor,  honest  and  indus- 
trious; of  ordinary  mind  and  understanding,  and  of 
good  character,  and  that  the  &ther  and  mother  of 
his  wife  had  sent  for  her  to  get  her  clothes,  and 
had  induced  her  to  stay  with  them,  and  separate  from 
the  plaintiff."  On  the  other  hand,  the  evidence  for 
defendant  ^^  tended  to  show  that  the  plaintiff  was  a 
man  with  but  little  character  and  property,  and  ad- 
dicted to  drinking ;  of  vulgar  instincts,  and  had  nuide 
indecent  and  improper  remarks  about  his  wife  and  his 
marriage;  and  that  the  marriage,  on  the  part  of  his 
wife,  was  hasty  and  improvident,  and  that  defendant 
had  left  her  free  to  stay  with  them  or  to  go  with 
Payne." 

The  only  questions  arising  in  this  Court  are  upon 
the  correctness  of  the  charge  of  the  Court  and  upon 
his  refusal  to  charge  as  requested  by  the  plaintiff. 
The  Court  charged  the  jury  that  '^  where  a  minor 
child,  especially  if  very  young,  marries  without  con« 
sent    of    her    parents    and    against    their    wishes,    they 
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may  fairly,  honestly  and  trathftilly,  without  fraud  or 
-  deception,  advise  such  child,  and  if  the  child  then,  of 
her  own  free-will,  determine  to  separate  from  her  hus- 
band, and  does  so,  and  lives  with  the  father,  and  is 
supported  and  maintained  by  him,  and  he  has  done 
nothing  more  to  produce  or  keep  up  the  separation 
than  fairly,  thoughtfully  and  honestly  to  give  his  opin- 
ion and  advice  to  the  daughter,  and  maintain  and  sup- 
port her  after  the  separation,  of  the  daughter's  own 
free-will,  the  parent  would  not  be  liable  in  damages 
to  the  husband/'  Such  is  the  charge  excepted  to. 
We  are  of  opinion  it  is  in  substantial  accord  with 
the  law,  with  reason  and  a  sound  public  policy. 
There  can  be  no  law  to  restrain  the  parent  from 
honestly  and  sincerely  endeavoring  to  protect  his 
daughter,  by  means  of  counsel  and  warning  from  im- 
pending ruin  or  disgrace,  or  wreck  of  her  happiness 
or  usefulness  for  life.  There  is  a  marked  distinction 
between  the  rights  and  privileges  of  a  parent  in  such 
cases,  and  those  of  a  mere  intermeddling  stranger.  A 
father  has  no  right  to  restrain  his  daughter  from  re- 
turning to  her  husband,  if  she  desires  to  do  so.  On 
the  other  hand,  he  may  lawfully  give  counsel  and 
honest  advice  for  her  own  good,  and  shelter  her  in 
his  own  house,  if  she  chooses  to  remain  with  him. 
Sehouler^B  Dom.  Bd.,  57-8;  21  Barb,  439;  5  John, 
196. 

It  is  next  objected  that  the  Ck)urt  instructed  the 
jury  that  they  might  consider,  upon  the  questions  of 
damages,  whether  the  plaintiff  entertained  a  sincere  and 
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honorable  love  for  his  wife^  and  for  this  reason,  and 
not  merely  from  lustful  feelings,  desired  her  to  return 
to  him.  We  think,  upon  the  question  of  damages— 
in  which  connection  this  part  of  the  charge  was 
given — there  was  no  error  in  it;  and,  besides,  it 
worked  no  injury  to  the  plaintiff,  as  the  jury  found 
he   was  entitled   to  no   damages. 

The  plaintiff  further  insists  that  the  Court  erred 
in  refusing  to  charge  his  eleventh  proposition  without 
more  or  additional  statements.  Although  we  are  of 
opinion  that  the  proposition  submitted  was  correct,  as 
stated  by  the  Court  to  the  jury,  and  might  very 
properly  have  been  left  to  them  without  particular 
reference  to  other  facts  in  evidence;  yet,  we  cannot 
say  that  there  was  any  error  in  the  reference  made 
by  the  Judge  to  other  aspects  of  the  case,  as  pre- 
sented by  the  counsel  for  defendants,  for  which  we 
would   reverse. 

Upon  the  whole  case,  the  record  shows  that  there 
was  sufficient  evidence  before  the  jury  to  warrant  the 
conclusions  at  which  they  arrived;  and  being  of  opin- 
ion that  the  charge  of  the  Court  is  correct,  we  affirm 
the   judgment. 
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Thomas  Allison  <j.  R.  W.  Casey,  et  al. 

FoBGiBLB  ENTRY  AND  DETAINXB.  When  eMaiM  </  Me  odnUmbU.  Ab 
a  general  proposition,  the  right  of  poBseflsion  alone  is  inyolved  in  the 
action  of  forcible  entry  or  unlawful  deta^er,  but  the  title  may  eome- 
times  be  shown  aa  eyidenoe  bearing  on  the  right  of  possession.  Thus, 
where  a  defendant  insisted  that  the  tenant  from  whom  he  obtained 
possession  of  the  premises,  entered  thereon  as  the  tenant  of,  and  by 
contract  with  B,  and  not  as  the  tenant  of  the  plaintiff,  and  after- 
ward attorned  to  the  plaintiff  without  the  consent  of  B,  it  is  held  that 
the  defendant  is  not  estopped  from  showing  that  such  attornment  was 
procured  by  fraud  or  was  the  result  of  mistake,  and  that  the  title 
was  in  B,  and  that  the  deeds  were  admissible  as  the  best  evidence  of 
this  fact. 

Cases  cited :  Doak  v,  Donelson,  2  Yerg.,  253 ;  Washington  v.  Conrad,  2 
Hum.,  562;  Shultxv.  Elliot,  11  Hum.,  187;  PhiUips  v.  Sampson,  2 
Head,  433. 

Authority  cited :  Tyler's  Land,  and  Ten., 


FBOM  COFFEE. 


Appeal  from  the  Circuit  Court.  W.  P.  Higkebson, 
Judge. 

Thoma  &  SoBEiii^  for  complainant. 

B.  M.  Tillman  for  defendant. 

By  the  Court. 

This  is  an  action  of  forcible  entry  and  detainer^  tried 
in  the  Circuit  Court  of  Coffee  County.  There  was 
a  judgment     in    favor    of   Casey^    the    plaintiff    below. 
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from  which  Allison  has  appealed.  It  is  not  controverted, 
that  one  James  Brown  was  in  possession  of  the  prem- 
ises in  1866,  and  that  he  then  transferred  and  sur- 
rendered his  possession  to  Allison;  but  the  question 
of  controversy  in  the  Court  below,  was,  whether  at  the 
time  of  the  transfer  of  possession  by  Brown,  he  was 
the  tenant  of  Casey  or  of  Blanton,  under  whom  Allison 
claimed  the  land.  It  is  clear,  that,  if  Brown  was 
Casey's  tenant,  Allison  could  not,  by  conspiring  or 
colluding  with  Brown,  obtain  possession,  and  then  de- 
fend that  possession  by  showing  title,  either  in  Blanton 
or  himself;  Doak  v.  LkmeUon^  2  Yerg.,  253;  Tyler's 
Land,  and  Ten.,  §705.  The  Circuit  Judge  so  charged 
the  jury,  but  he  also  charged,  that,  if  Brown  went 
into  the  possession  under  other  parties  than  the  plain- 
tiff, Casey,  and  did  not,  at  the  time  he  entered,  or  at 
at  any  other  time  anterior  to  the  bringing  of  this 
action,  acknowledge  and  recognize  the  plaintiff  as  his 
landlord,  and  that  defendant,  Allison,  did  not  accept 
the  possession  of  the  premises  from  Brown,  as  tenant 
of  plaintiff,  Casey,  then  they  were  instructed  to  find 
for  defendant,  Allison.  This  portion  of  the  charge 
was  defective,  in  not  stating  that,  if  Brown  was  holding 
as  tenant  of  Blanton,  and  while  so  holding  he  agreed, 
without  Blanton's  consent,  to  hold  as  Casey's  tenant, 
then  Casey  could  not  recover  against  Allison  or  Blan- 
ton. The  evidence  for  Allison  tended  to  show  that 
Brown  was  first  the  tenant  of  Blanton,  and  while 
such  tenant,  Casey  conspired  with  him,  and  procured 
him  to   hold  as  Casey's  tenant.      If  the  jury  had   be- 
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lieved  this  to  be  the  state  of  the  facts,  they  would 
have  found  for  Allison,  if  the  Court  had  instructed 
them  that  Casey  could  not  recover  upon  a  possession 
so   procured  by  collusion  with   Blanton's  tenant. 

The  fidlure  to  give  this  instruction,  which  was  di- 
rectly called  for,  in  view  of  the  evidence,  was  proba- 
bly prejudicial  to  the  defendant,  but  not  reversible 
error,  as  no  further  instructions  on  the  question  were 
asked  for  by  defendant.  In  view  of  the  peculiar 
character  of  the  issue  of  &ct  between  the  parties,  we 
think  the  Court  erred  in  rejecting  the  deeds  offered 
in  evidence  by  Allison,  as  well  as  the  conduct  of  Brown, 
tending  to  show  he  was  holding  under  Blanton.  It 
is  true,  as  a  general  proposition,  that  the  right  of  pos- 
session only  is  involved  in  the  action  of  forcible  entry, 
or  unlawful  detainer,  but  it  does  not  follow  that  title 
may  not  be  legitimately  used  as  evidence  bearing  upon 
the  question  as  to  the  right  of  possession.  In  this 
case,  Allison  insisted  that  Brown  was  first  the  tenant 
of  Blanton.  It  was  proper  to  support  this  position 
by  showing  that  Blanton  had  the  title  to  the  land, 
and,  therefore,   the   right   to   control   and   rent   it  out. 

It  was  also  shown  that  Casey  was  never  in  pos- 
session, and  that  Brown  did  not  take  possession  by 
contract  with  him  as  his  landlord,  but  while  in  pos- 
session, he  agreed  to  acknowledge  Casey  as  his  landlord. 

It  was  held  in  Washington  v.  Oonrad,  2  Hum., 
662,  and  approved  in  JShvMz  v.  EUioU,  11  Hum.,  187, 
that  where  one  does  not  obtain  possession  of  the  prem- 
ises of   another,   but    being    in   possession  acknowledges 
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his  title,  or  attorns  to  him,  he  is  not  estopped  from 
showing  that  he  was  mistaken  in  supposing  the  title 
to   have  been   in  such   person. 

And  in  PhUUps  v.  Sampson,  2  Head,  433,  it  is  said 
that,  where  the  claimant,  by  fraud,  induced  another  to 
take  a  lease,  or  to  enter  under  him  upon  a  ialse  rep- 
resentation as  to  his  title,'  and  consequently,  the  con- 
tract is  vitiated  by  fraud,  the  title  may  be  looked  to. 
It  follows,  that,  if  Casey  procured  Brown  to  attorn  to 
him,  or  to  acknowledge  his  title  by  fraud  or  collusion, 
Allison,  who  obtained  possession  from  Brown,  would 
not  be  estopped  from  showing  that  Brown's  attornment 
to  Casey  was  fraudulent,  and  that  the  title  at  the  time 
was  in   Blanton. 

We  are,  therefore,  of  opinion,  that  the  Court  be- 
low erred  in  the  charge,  and  in  excluding  the  deeds 
ofiered  in  evidence  by  Allison.  The  judgment  is  re^ 
versed  and  the  cause   remanded   for  another  trial. 
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HuHPHRETS  County  v.  Houston  County. 

PltAcncE  nr  the  Sufbeub  Goxtbt.  Appeal  Bill  for  the  restoration  of 
a  portion  of  Humphreys  County,  alleged  to  have  been  improperly 
included  within  the  limits  of  Houston  County.  Final  decree,  Decem- 
ber 11, 1878,  granting  partial  relief,  and  reserving  the  right  to  com- 
plainant to  apply  for  the  reinstatement  of  an  injunction,  previously 
disallowed,  during  the  pendency  of  the  appeal  taken  by  Houston 
County  from  the  decree,  and  a  decree  on  the  day  following,  granting 
the  application,  from  which  Houston  County  appealed.  A  motion  here 
to  dismiss  the  latter  appeal  ia  denied,  the  Court  holding  that  the 
second  decree  was  a  part*  of  the  first,  which  was  vacated  by  the 
appeals  taken  therefrom,  thereby  leaving  the  former  interlocutory 
decree  dissolving  the  injunction  in  full  force. 


FROM   HUMPHREYS. 


Appeal  from  the  Chancery  Court.  G.  H.  Nixon, 
Chancellor. 

H.  M.  McAdoo  for  complainant. 

W.  H.  Broadus  and  J.  O.  Shackleford  for  de- 
fendant. 

NiOHOUSON,  C.  J.,  delivered   the   opinion  of  the   Court. 

Humphreys  County  filed  a  bill  against  Houston 
County,  alleging  that  in  itn  organization  and  establish- 
ment a  portion  of  the  territory  of  Humphreys  County 
is  included  within  the  boundaries  of  Houston  County, 
and  seeking  to  have  the  territory  so  illegally  taken 
restored. 
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The  ChanoelloF  made  a  final  decree  in  the  cause, 
granting,  in  part,  the  relief  prayed  for,  and  reserving 
to  Humphreys  County  the  right  to  apply  to  have  the 
injunction  which  hud  been  disallowed  reinstated  during 
the  pendency  of  an  appeal.  Houston  County  appealed 
from  this  final  decree,  which  was  entered  on  the  11th 
of  December,  1873. 

In  pursuance  of  the  consent  of  parties,  Humphreys 
County  applied  by  petition,  on  the  12th  of  December, 
1873,  to  have  the  injunction  restored,  to  operate  pend- 
ing  the  appeal  to  this  Court,  which  had  been  prayed 
from  the  final  decree  of  the  11th  December,  1873. 
This  application  was  granted,  and  the  injunction  was 
restored  to  operate  during  the  pendency  of  the  cause 
in  this  Court.  From  that  order,  restoring  the  injunc- 
tion,  Houston   County   then   appealed. 

« 

The  motion  now  is  to  dismiss  the  appeal  from  the 
decree   restoring  the   injunction. 

If  this  order  was,  in  fact,  an  interlocutory  decree, 
then  the  granting  of  an  appeal  from  it  was  erroneous. 
But  we  are  of  opinion  that  it  must  be  regarded  as 
part  of  the  final  decree  in  the  cause,  and  so  regarded, 
the  motion  to  dismiss  must  be  refused.  The  appeals 
vacated  the  entire  final  decree,  including  that  made  on 
the  11th  of  December,  and  that  made  on  the  r2th  of 
December,  and  left  the  former  interlocutory  decree  dis- 
solving the  injunction  in  full  force.  It  follows  that  during 
the  pendency  of  the  cause  in  this  Court,  the  jurisdic- 
tion of  Houston  County  in  the  territory  in  feontroversy 
will  be   in   force. 
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Humphreys  CouiirrY  u.  Hottston  County. 

Obahosby  JxTBiBDionoN.  N&m  oomJtiM,.  The  creation  of  a  oonntj  is  a 
Ic^lative  and  not  a  judicial  function,  but  the  Chancery  Court  has 
jurisdiction  to  prevent  the  violation  of  the  Constitution  and  law  in 
fixing  the  boundaries  of  the  new  counties,  and  in  securing  to  the  old 
counties  out  of  which  the  new  one  is  carved  so  much  of  their  territory 
as  is  declared  inviolable,  or  by  protecting  such  other  rights  as  aie 
guaranteed  by  the  organic  law. 

Cases  cited:  Ford  v.  Fanner,  9  Hum.,  162;  Maury  County  e.  Lewis 

County,  1  Swan,  236. 
Const.  1870,  Art  10,  {4. 


FBOM   HUMPHBEYB. 


Appeal  £rom  the  Chancery  Court.  0.  H.  NixoK, 
Chancellor. 

H.  M.   McAix>o  for  complainant. 

W.  H.  Bboadub  and  J.  O.  Shacklefobi)  for  d^ 
fendant. 

Skeed,  J.^  delivered  the  opinion   of  the  Court. 

The  bill  is  brought  by  Humphreys  County  to  re- 
adjust the  boundary  lines  between  said  County  of 
Humphreys  and  the  County  of  Houston,  the  former 
claiming  that  in  the  original  organization  of  the  latter 
the  constitutional  rights  of  the  County  of  Humphreys 
were  violated  by  absorbing  and  appropriating  a  certain 

area  of    territory  on  its  northern  boundary,   by  which 
38— VOL.  4. 
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a  part  of  its  northern  boundary  line  was  brought  within 
less  than  eleven  miles  distance  from  its  Court-house* 
The  County  of  Houston  was  organized  under  an  Act 
of  the  Legislature,  approved  on  the  23d  of  Januaryi 
1871;  entitled  an  Act  to  .establish  the  County  of  Hous- 
ton out  of  fractions  of  the  four  Counties  of  Stewart, 
Montgomery,  Dickson,  and  Humphreys.  The  bill  ad- 
mits that  at  the  time  of  the  filing  thereof  the  said 
County  of  Houston  is  fully  organized,  and  is  in  com- 
plete exercise  of  county  jurisdiction  over  the  territory 
involved  in  this  controversy,  and  has  been  since  its 
organization.  The  second  section  of  the  Act  under 
which  it  was  organized  prescribes  what  is  termed  ^'a 
general  boundary"  for  the  southern  line,  the  interference 
occurs  as  follows:  ''That  the  general  boundaries  of  said 
county  shall  be  as  follows:  Beginning  at  a  mulberry 
about  six  poles  below  the  mouth  of  White  Oak  Creek, 
on  Tennessee  River,  running  east  eleven  miles  with  the 
old  Stewart  and  Humphreys  County  line,  to  a  point 
due  north  from  Waverly  eleven  miles;  thence  east  with 
a  circle,  keeping  eleven  miles  from  Waverly,  seven 
miles;  thence  east  six  miles  to  the  Dickson  County  line.'' 
The  lines  were  run  by  the  Commissioners  of  Houston 
County,  in  supposed  obedience  to  the  general  directions 
thus  prescribed,  to  a  point  due  north  from  the  Court- 
house of  Humphreys  County  at  Waverly,  and  estimated 
at  eleven  miles  therefrom,  and  thence  in  an  easterly 
curved  line  seven  miles,  and  thence  due  east  six  miles 
to  the  Dickson  County  line,  and  with  this  for  its 
southern    boundary    line    the    County  of    Houston    was 
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organized,  and  was  to  that  boundary  line  exercising,  at 
the  time  of  the  filing  of  this  bill,  all  the  appropriate 
functions  of   a  political   corporation. 

It  appears,  however,  upon  a  subsequent  measurement 
in  the  interest  of  Humphreys  County,  that  it  was 
ascertained  that  this  line,  from  a  point  on  the  old 
Stewart  and  Humphreys  line,  a  few  miles  east  of  the 
beginning  point,  as  designated  in  said  Act,  to  the 
eastern  terminus  of  the  sevei^  mile  curve,  brought  that 
much  of  the  southern  boundary  of  Houston  County 
within  a  distance  of  less  than  eleven  miles  from  the 
Court-house  of  Humphreys  County,  the  mistake  having 
occurred  as  intimated  by  a  surface  measurement  in  the 
first  survey  instead  of  the  measurement  by  horizontal 
lines. 

Upon  the  hearing  the  Chancellor  ordered  a  re-survey, 
so  that  the  southern  boundary  line  at  no  p6int  should 
approach  nearer  than  eleven  miles  from  the  Court-house 
of  Humphreys  County.  This  survey,  designated  in  the 
record  as  the  "Ridley  survey,"  began  its  deflection 
from  the  old  Stewart  line  at  a  point  nearly  midway 
between  the  beginning  and  the  point  in  the  original 
survey  due  north  from  Waverly,  indicated  in  the  said 
original  survey  as  the  point  due  north,  eleven  miles 
from  Waverly,  and  thence  proceeded  by  describing  the 
arc  of  a  circle  around  to  a  point  six  miles  from  the 
Dickson  County  line,  and  thence  due  east  to  said 
Dickson.  County  line,  whereas,  if  the  arc  of  the  circle 
had  extended  a  few  miles  further,  it  would  have  inter- 
sected the  original  east  and   west  line  of  the   first  sur- 
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vey  at  a  point  eleven  miles  from  the  Court-house  at 
Waverly,  and  then  by  running  due  east  to  the  Dick- 
son line  have  preserved  to  Houston  an  area  of  its 
original  territory  as  organized^  containing  some  five  or 
six  square  miles.  Upon  the  coming  in  of  this  report 
of  survey,  the  defendant  excepted  ^'because  the  oirde 
running  easterwardly  from  the  point  eleven  miles  north 
of  the  Court-house  in  Waverly,  keeping  eleven  miles 
from  said  Court-house  as  run  by  Bidley,  and  reported 
in  said  report,  stops  at  the  end  of  seven  miles  on  the 
curve  from  said  north  point,  and  then  runs  east  to 
the  Dickson  County  line,  when  the  defendant  insists 
that  said  circle  shall  be  continued  beyond  seven  miles, 
keeping  eleven  miles  from  said  Court-house,  until  it 
intersects  the  south  boundary  line  of  Houston  County, 
as  it  is  now  organized  and  established,  and  then  east 
to  the  Dickson  County  line,  with  said  line  of  Houston 
as  now  established,  by  which  said  Houston  County  will 
be  given  five  or  six  square  miles  of  territory  more 
than  said   Ridley  has  given  it?' 

The  Chancellor  overruled  his  exception,  and  by  final 
decree  adopted  the  line  as  reported  by  the  Ridley 
survey,  thus,  as  alleged,  depriving  Houston  County  of 
a  portion  of  its  territory  as  originally  organized,  which 
was  not  within  any  inhibition  as  encroaching  upon  the 
constitutional  limits  of  the   County   of  Humphreys. 

We  think  the  Chancellor  committed  no  error  in 
disallowing  the  exception.  It  is  true,  as  contended, 
that  the  Courts  of  this  State  have  no  power  to  dis- 
organize a  county,  or  any   part  thereof,  which  has  once 
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been  oonstitutionallj  and  legally  organized  and  estab- 
lished. New  oonnties  may  be  established  by  the  Legis- 
lature. The  general  restriction  is  that  they  shall  con- 
sist of  not  less  than  two  hundred  and  seventy-five 
square  miles,  contain  a  population  of  seven  hundred 
qualified  voters,  and  that  no  line  of  such  county  shall 
approach  the  Court-house  of  any  old  county  from  which 
it  may  be  taken  nearer  than  eleven  miles,  nor  shall 
said  old  county  be  reduced  to  less  than  five  hundred 
square  miles.       Const.   1870,   Art.    10,   §4. 

It  is  insisted  in  this  case  that  no  one  of  these 
restrictions  is  violated  by  the  retention  intact  by 
Houston  County  of  the  area  embraced  within  the  ex- 
ception, and  that  the  Act  prescribing  the  courses  and 
distances  of  the  southern  line  of  Houston  County  was 
intended  to  be  only  a  general  guide  to  the  Commis- 
sioners, and  that  the  leading  paramount  idea  was  to 
run  the  line  9o  as  to  avoid  any  encroachment  upon 
the  constitutional  territory  of  the  County  of  Humphreys. 
That  it  is  the  province  of  the  Chancery  Court  to  see 
that  these  constitutional  inhibitions  are  observed,  and 
here  its  powers  and  functions  must  have  an  end.  We 
are  of  opinion  that  the  Chancellor  has  properly  settled 
ihe  controversy.  He  certainly  had  the  power  to  press 
back  the  southern  boundary  line  of  Houston  County, 
so  as  to  secure  absolutely  the  constitutional  area  to 
which  Humphreys  County  was  entitled,  and  having 
done  this  he  could  do  no  less  than  follow  the  re- 
quirement of  the  Statute.  After  running  east  from 
the   eleven   mile    point    due    north   of   Waverly,  thence 


698  NASHVILLE: 


HnmphrejB  Goanty  v.  Houston  County. 


east  with  a  circle,  keeping  eleven  miles  from  Waverly^ 
seven  miles;  thence  east  six  miles  to  the  Dickson  County 
line.  Assuming  the  survey  to  be  accurate,  it  would 
have  been  in  positive  violation  of  the  Statute  to  have 
adopted  the  courses  and  distances  contended  for  by 
Houston  County.  It  is  true,  its  territory,  as  originally 
organized,  is  dispoiled,  but  it  is  quite  clear  that  the 
parallelogram  claimed  under  the  exception  never  was 
lawfully  a  portion  of  Houston  County.  The  defendant 
relies  upon  the  doctrine  of  Ford  v.  Farmer,  9  Hum.^ 
162,  in  which  it  was  held,  that  when  a  County  is 
directed  to  be  established  by  the  General  Assembly, 
and  Commissioners  appointed  for  that  purpose,  and  it 
appears  that  the  Act  directing  the  establishment  of  the 
County  is  unconstitutional  and  void,  a  Court  of 
Chancery  will  restrain,  by  injunction,  the  Commissioners 
from  organizing  the  county.  It  will,  however,  go  no 
further.  After  a  county  has  been  organized,  a  Court 
of  Chancery  has  no  power  to  abolish  it,  or  to  restrain 
existing  officers  from  executing  their  several  functions. 
9   Hum.,   162. 

This  case  was  cited  and  reviewed  in  the  case  of 
Maury  Oounty  v.  Lewis  Oovmtyj  1  Swan,  236,  which 
declares  the  power  of  the  Chancery  Court  to  protect 
the  constitutional  rights  of  the  old  county  or  counties 
out  of  which  the  new  one  is  created.  So  it  may  be 
stated  as  the  settled  law,  that  while  the  creation  of 
these  political  corporations  is  a  legislative  and  not  a 
judicial  function,  the  Court  of  Chancery  has  the  juris- 
diction and    power  to  see  to    it  that    the    Constitution 
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and  law  be  not  violated  in  fixing  the  boundaries  of 
the  new  counties,  and  in  securing  to  the  old  counties 
out  of  which  the  new  one  is  carved,  so  much  of  its 
territory  as  is  declared  inviolable,  or  by  protecting  such 
other  rights  of  such  old  counties  as  are  guaranteed  by 
the   organic   law. 

We  do  not  understand  the  doctrine  of  the  case  of 
Ford  V.  Farmer  to  contravene  these  principles,  but,  on 
the  other  hand,  to  affirm  them.  The  question  in  that 
case  was  not  the  re-adjustment  of  a  county  boundary, 
but  the  total  disorganization  of  a  county.  ''The  ad- 
joining counties,'^  say  the  Court,  ''in  that  case,  are  not 
bound  by  the  running  of  the  lines  of  new  counties 
which   infringe  upon   their  constitutional   territory." 

Without  further  discussion  it  is  enough  to  say,  that 
the  Chancellor's  decree  carries  out  the  law,  whereas  a 
different  ruling  would  have  been  in  palpable  violation 
of  it.  The  decree  will  be  affirmed,  and  as  there  is 
some  complaint  as  to  surveyor's  fees  and  other  matters 
of  cost,  the  cause  will  be  remanded  for  an  account 
thereof,  and  a  re-taxation,  if,  in  the  opinion  of  the 
Chancellor,   the  same   should  be  proper. 

Affirm  the  decree   and    remand   the  cause. 
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JOHlf  BOWBEN  AND  WiFE,  el  oU.  V.  Wli.   WaIjKEB,  H  oU. 


WzUi.  OondUion  mibaequtnL  HiowaUUerelMtfedJrombrtaekcf,  IFomr.  A 
danse  in  a  testator's  will  was  as  follows :  **  I  give  and  bequeaihto  117 
beloved  son,  Jesse  Jones,  the  premises  whereon  I  now  reside,  with  all 
its  apportenanoee,  c(»itaining  four  hundred  acres  of  land,  be  the  same 
more  or  less,  provided  that  the  said  Jesse  Jones  continue  on,  and  tak» 
care  of  myself  and  well  beloved  wife,  Elisabeth  Jones,  during  oor 
natural  lives.  But  should  the  said  Jesse  Jones  fail  so  to  do,  I  dixeel 
the  above  named  premises  be  for  a  home  and  support  for  mj  beloved 
wife,  Elizabeth  Jones,  and  at  her  decease,  to  be  sold,  and  ihe  proceeds 
to  be  equallj  divided  between  all  mjr  children,  etc." 
Hdd,  that  the  devisee  took  a  vested  estate,  subject  to  be  divested  by 
breach  of  the  condition  subsequent  in  favor  of  his  mother,  but  ih&t  it 
was  competent  for  her  to  waive  the  performance  of  this  condition,  bj 
uniting  with  him  in  convejing  the  propertj,  or  otherwise,  in  which 
event  such  action  would  operate  as  an  estoppel  upon  her,  and  relievQ 
him  from  the  consequence  of  a  breach  of  the  condition  upon  whiob 
he  held  the  title,  as  to  so  much  of  the  propertj  as  was  embraced  in 
the  joint  convejances,  but  as  to  land  sold  bj  him  and  the  executor 
without  her  assent,  the  devise  over  took  effect,  and  maj  be  enforced, 
in  favor  of  the  children  not  concluded  bj  the  Chancellor's  decree 
taining  the  validity  of  the  sale. 
Authorities  cited :  1  Wash.  Real  Prop.,  page  468,  {4 ;  20  Barb.,  456. 


FROM   HAOON. 


Appeal  from  the   Chancery    Court.     W.    W.    Qoo]>- 
PABTUBE,  Chancellor. 

M.  N.  Alexander  and  S.  M.   Fite,   for    complain- 
ante. 

Jas.  W.  McHbnry,  W.  H.  DBWrrr  and  C.  R.   A 
Lee  Head  for  defendant. 

Deaderick,  J.^  delivered  the  opinion  of  the  Conrt. 
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The  bill  in  this  case  was  filed  in  the  Chanoerj 
Court  of  Macon  County,  and  from  the  decree  of  the 
Court,  complainants  Bowden,  and  defendants  Hare  and 
other  purchasers,  of  the  real  estate  in  controyersj, 
have  appealed  to    this  Court. 

The  main  questions  arise  upon  the  construction  of 
the  second  clause  of  the  will  of  Sam'l.  Jones,  Sr.  He 
died  in  1842,  leaving  a  will,  and  a  widow  and  ten 
children,  or  the  representatives  of  deceased  children. 

The  second  clause  of  his  will  is  in  the  follow- 
ing words: 

^'I  give  and  bequeath  to  my  beloved  son,  Jesse 
Jones,  the  premises  whereon  I  now  reside,  with  all  its 
appurtenances,  containing  four  hundred  acres  of  land, 
be  the  same  more  or  less,  provided  that  the  said  Jesse 
Jones  continue  on,  and  take  care  of  myself  and  well 
beloved  wife,  Elizabeth  Jones,  during  our  natural  lives. 
But  should  the  said  Jesse  Jones  fidl  so  to  do,  I  di- 
rect the  above  named  premises  be  for  a  home  and 
support  for  my  beloved  wife,  Elizabeth  Jones,  and  at 
her  decease,  to  be  sold,  and  the  proceeds  to  be  equally 
divided  between  all  my  children,  etc." 

Jesse  Jones,  at  the  date  of  the  will,  and  at  the 
time  of  the  death  of  testator,  was  married,  and  was 
living  in  the  house  with  his  parents.  In  1844,  he 
sold  and  conveyed  to  defendant.  Hare,  his  mother 
uniting  with  him  in  the  conveyance,  some  20  acres 
of  the  land  devised  to  him,  including  what  is  known 
in  the  record  as  the  ^'red  boiling  spring.'^ 

The  executor  of  the  will,  Holland,  and  Jesse  Jones, 
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also  sold  and  conveyed  to  Samael  Jones,  Jr.,  son  of 
testator,  200  acres  of  the  land  in  payment  of  a  debt 
of  $750  due  from  testator,  evidenced  by  a  note  dated 
in  May,  1842.  Jesse  also  sold  and  conveyed  about 
200  acres  of  the  land  to  Wm.  Hudson,  on  the  18th 
May,  1847,  and  this  sale  was  ratified  and  assented  to 
by  Mrs.  Elizabeth  Jones,  in  writing,  she  being  in  pos- 
session of  the  premises,  and  agreeing  to  hold  the 
possession  of  said  200  acres  as  the  tenant  of  the  said 
Wm.  Hudson,  who  was  her  son-in-law,  and  further 
covenanting  that  ^^she  would  commit  no  unnecessary 
waste  on  said  land.''  After  these  several  sales  of  the 
land  made  by  Jesse,  he  abandoned  his  fiimily  and  home 
and  left  the  State,  and  is  supposed  to   be  dead. 

For  six  or  seven  years  after  the  death  of  his  fiaither, 
Jesse  continued  to  live  upon  part  of  the  land  devised 
to  him,  and  to  take  care  of  and  provide  for  his 
mother.  After  he  left  the  State,  in  1849  or  1860, 
Hare,  the  purchaser  of  the  red  boiling  spring  tract, 
furnished  her  necessaries  up  to  1861,  when  he  ceased 
to  provide  for  her,  as  alleged,  because  it  became  im- 
practicable, by  reason  of  the  existence  of  the  late  war 
between  the  States  to  communicate  from  Nashville, 
where  he  resided,  with  the  said  Elizabeth,  who  was 
still  at  the  old  homestead,  in  Macon  County.  Valu- 
able improvements  were  placed  upon  the  red  boiling 
spring  tract,  and  other  parts  of  the  tracts  sold  by 
Jesse,  and  other  parties  had  purchased  said  lands  or 
interests   therein. 

The  complainants  in  the    bill    are    the    children  of 
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testator^  who  claim  that  Jesse^  by  his  sale  and  aban- 
donment of  the  land  and  failure  to  provide  for  his 
mother^  had  forfeited  his  interest  therein;  and  that 
npon  his  &ilure  to  perform  the  conditions  upon  which 
the  devise  was  made^  his  title  was  divested^  and  after 
the  termination  of  their  mother^s  life  estate^  according 
to  the  terms  of  the  will^  the  lands  should  be  sold  and 
the  proceeds  divided  amongst  testator's  children.  Some 
of  the  children  and  their  representatives,  who  are  not 
oomplainants,  have  been  made  defendants  together  with 
the  several   purchasers  of  the   land. 

The  purpose  of  the  will  seems  to  have  been,  first 
to  provide  for  the  comfortable  maintenance  and  sup- 
port of  the  widow  ;*  and  in  the  second  place,  to  secure 
to  Jesse  the  title  to  the  land,  and  by  way  of  enforc- 
ing upon  Jesse  the  faithful  performance  of  this  natural 
obligation  to  take  care  of  his  aged  parents,  it  is 
provided  in  the  will,  that,  if  he  fails  to  do  as  therein 
required,  the  land  shall  go  to  his  mother  for  her  sup- 
port, and  at  her  death  to  his  children.  Under  the 
requirements  of  the  will,  all  Jesse  had  to  do  to  perfect 
his  right  to  the  land,  or  to  secure  it  against  forfeiture, 
was  to  maintain  his  mother.  The  only  condition  an- 
nexed to  the  devise  being  that  for  the  benefit  of  tes- 
tator^s .  widow. 

At  the  time  of  the  execution  of  the  deeds  to  Hare 
and  to  Hudson,  the  evidence  shows  that  the  widow 
was  fully  competent  to  understand  and  protect  her  rights, 
and  continued  in  the  full  possession  of  her  mental  fiu>- 
ulties  until   a  year  or  two  before  her  death.     She  died 
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in  July,  1866,  at  the  advanced  age  of  ninety-three  yeara, 
being  then  blind  and   helpless. 

Whether  the  condition  of  the  will  is  to  be  re- 
garded as  a  condition  precedent,  or  a  condition  sub- 
sequent, is  a  question  of  importance  in  determining 
the  rights  conferred  by  the  will.  If  it  be  regarded 
as  a  condition  precedent,  then  the  title  to  the  land 
can  only  be  vested  by  the  performance  of  the  condi- 
tion. On  the  other  hand,  if  it  be  a  condition  sub- 
sequent, the  title  vested  under  the  will,  subject  to  be 
divested  by  breach  of  the  condition.  In  Ist  Wash, 
on  Real  Prop.,  page  468,  §4,  it  is  said,  ^^it  is  not 
always  easy  to  determine  whether  the  condition  cre- 
ated by  the  words  of  a  devise  or  *  conveyance,  is  pre- 
cedent or  subsequent.  The  construction  must  depend 
upon  the  intention  of  the  parties,  as  gathered  from  the 
instrument  and  the  existing  &cts,  since  no  technical 
words  are  necessary  to  determine  the  question.  In  the 
case  cited  below  (20  Barb.,  455)  the  Court  state,  as  a 
rule,  tliat,  '4f  the  act  or  condition  required  do  not 
necessarily  precede  the  vesting  of  the  estate,  but  may 
accompany  or  follow  it,  and  if  the  act  may  as  well 
be  done  after  as  before  the  vesting  of  the  estate,  or 
if  from  the  nature  of  the  act  to  be  performed,  and 
the  time  required  for  its  performance,  it  is  evidently 
the  intention  of  the  parties,  that  the  estate  shall  vest, 
and  the  grantee  shall  perform  the  act  after  taking  pos- 
session, then  the  condition  is  subsequent.^'  By  way 
of  illustrating  the  distinction  between  the  two  classes 
of  conditions,   examples  are  given  where  a  testator  de- 
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vised  lands  to  A  and  B,  after  the  death  of  his  wife, 
if  they  would  live  with  her  as  servants  until  they 
were  married.  The  testator^s  wife  was  unable  to  take 
charge  of  them  and  left  the  State.  It  was  held,  as 
the  provision  was  for  the  testator's  wife,  and  she  by 
her  own  act  prevented  its  performance,  the  devisees 
took  the  estate,  and  the  condition  was  subsequent.  So, 
where  a  devise  to  A,  from  B  was,  on  condition  he 
took  the  name  of  the  devisor.  Tested  by  the  fore- 
going subject  only  to  this  condition  in  favor  of  his 
mother,  it  was  within  her  power  to  waive  the  perform- 
ance of  the  condition  by  him,  and  that  being  done, 
''the  estate  is  relieved  from  the  consequence  of  a 
breach  thereof.''  Her  uniting  with  him  in  the  deeds 
of  conveyance  was  such  a  waiver  and  estoppel  upon 
her,  as  discharged  Jesse  from  the  consequence  of  the 
breach  of  the  conditions  upon  which  he  held  the  title 
to  the  estate  conveyed  by  them  jointly,  comprising  the 
tract  sold  and  conveyed  to  Hare,  and  the  tract  con- 
veyed to  Hudson,   her  son-in-law. 

As  to  the  two  hundred  acres  sold  to  Samuel  Jones, 
Jr.,  to  pay  a  debt  of  testator,  if  not  included  in  the 
other  conveyances  to  Hare  and  Hudson,  as  the  exec- 
utor had  no  power  to  sell  and  convey,  and  no  assent 
in  writing  or  otherwise,  having  been  given  by  said 
widow  to  that  sale,  of  her  right  to  the  same  for  life, 
it  was  unaffected  thereby,  and  complainants,  Bowden  and 
wife,  only  having  appealed  from  the  Chancellor's  decree 
declaring  said  sale  valid,  they  will  be  entitled  to  their 
share  of  one-tenth  of  said  land. 
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The  decree  of  the  Chancellor  will  be  reversed,  and 
a  decree  entered  here  in  conformity  with  this  opinion, 
and  the  caase  will  be  remanded  to  be  farther  pro- 
ceeded in,  in  conformity  to  this  opinion.  The  costs 
of  this  Court  will  be  paid,  one-half  by  complainants, 
and  the  other  half  by  the  defendants,  who  have  ap- 
pealed. 
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ADMINISTRATION. 

SeeBBB  xsjiTDicaTA,  5. 

AFFTOAVIT. 

See  Maoibtrats,  1. 

AGENCY. 

1.  Agency.  Liability  nf  o^enl  for  odn  nf  «it6-a^wUL  Wkm  (Ims  wA  €anal. 
Where  authoritj  to  employ  eub-agents  to  truuiaet  the  baBinees  of  an 
agency  is  ehown  to  exist,  either  expreaaly  or  by  implication,  a  priTitj 
Ib  created  between  the  primdpal  and  the  enb-agents  so  appointed,  which 
makes  them  directly  liable  to  the  principal  for  negligence  or  miscon- 
duct, and  the  agent,  nnlees  he,  with  a  knowledge  of  their  incompetency 
or  dishonesty  had  fraudulently  procured  their  appointment,  or  was  im- 
plicated in  their  improper  acts,  would  not,  himself,  be  responsible  for 
their  commission.  XouimJZe  (fi^oa^mOe  12.  12.  Cb.  y.  T,  S.  Bhir,  et  al$, 
407. 

8.  AoxMOY.  lAidniUif  of  agent  f^r  oveT'-paymen^  Que  in  judgment  The  prin- 
cipal is  alone  liable  for  mon^  paid  to  his  agent,  which  the  payer  has 
the  right  to  recall,  but  which  he  fails  to  do  until  it  has  been  paid  over 
by  the  agent  to  the  principal.  But  this  rule  does  not  apply  to  cases 
where  the  agent  reoeives  the  money  outside  of  his  agency  and  of  his 
own  wrong.  Thus,  a  law  firm  was  oTer-paid  the  amount  of  a  judg- 
ment in  favor  of  a  non-resident  client,  and  the  over-payment  was  at- 
tributable to  their  failure  to  inform  the  judgment  debtor  of  a  prev- 
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iouB  payment  thereon  by  his  debtor,  of  which  he  had  no  notice.  The 
transmission  of  the  over-pajment  to  the  client  before  discoverj  of  the 
mistake, 

Held,  no  protection  to  the  firm  against  liabilitj  for  its  re-pajment  to  the 
judgment  debtor.    MeUxUf  &Syler,in  Error,  v.  Wiley  Den9on,&65, 

3.  Agent.    Eatifieaiion.    Estoppel.    Where  A  assumes,  without  authority, 

to  loan  the  money  of  B  in  his  possession,  taking  a  note  therefor,  a 
suit  brought  by  B  to  enforce  the  obligation  is  a  ratification  of  the 
act,  and  estops  him  from  denying  the  authority  of  the  agent  to  make 
the  contract  in  his  behalf. 

4.  Tendeb.    Effect  of.     When  nfused,    A  tender  of  money  in  payment  of 

a  debt  due,  does  not  discharge  the  debtor  from  liability  thereon  where 
the  creditor  refuses  to  receive  it.  Its  only  effect  is  to  relieve  the 
debtor  from  the  payment  of  interest  subsequently  accruing,  and  costs 
incurred  in  the  collection  of  the  debt.  W.  L.  Graey  v,  H,-  X.  Potti 
and  H.  L.  Potts  v.  W.  L.  Graey,  395. 

5.  Agent.   When  justified  for  receivlTig  Confederate  money  for  principals  property. 

In  April,  1862,  when  the  city  of  Memphis  was  in  danger  of  Fedeial 
occupancy,  and  it  was  the  policy  of  the  Confederate  authorities  thefi. 
in  control  of  the  city  to  order  the  removal  and  destruction  of  sup- 
plies accumulated  there,  an  agent  in  charge  of  goods  stored  at  that 
place,  held  justified  in  selling  the  same  for  Confederate  money,  the 
only  currency  then  in  circulation  there,  without  express  authority 
from  his  principal. 

6.  Same.     Ckmversion,     What  not.    Afterwards,  in  1864,  communication 

between  them  having  been  so  cut  off  as  to  prevent  the  agent  from 
transmitting  the  currency  to  the  principal,  the  former,  in  consequenoe 
of  the  continuing  diminution  in  the  value  of  the  money,  invested  it 
in  other  goods,  which  he  sold,  realizing  a  certain  sum  therefor. 

Hdd,  That  under  the  circumstances,  the  agent  was  not  guifty  of  con- 
version in  so  investing  the  money,  but  was  properly  chargeable  for 
the  amount  of  the  sale.    John  D.  James  v.  Edmvnd  Borgeois,  345. 

APPEAL. 

See  Magistbate,  2. 

See  Pleading  and  Pracjtice  at  Law,  5. 

See  SupKEacE  Coubt,  1. 
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Assignment  of  choses  in  AcnoN.  Notice.  The  law  is  settled,  in  this 
State,  that  the  assignment  of  a  judgment  or  other  like  chose  in  action, 
where  the  legal  effect  of  the  contract  is  not  to  vest  the  legal  title  in 
the  assignee,  can  only  be  perfected  ae  against  the  debtor  or  party 
bound  to  pay,  or  his  creditors,  by  notice  given  to  such  debtor  or  party 
bound,  that  such  assignment  has  been  made.  If  the  possession  is  not 
changed,  and  apparent  ownership  still  with  the  assignor,  so  that  he 
is  enabled  to  hold  himself  out  as  owner  of  the  paper,  and  if  the  debtor 
pay  in  good  faith  to  the  assignor  thus  in  possession,  he  will  be  pro- 
tected. FUckey,  Sleadman  &  Fhck  v.  B.  S.  &  A.  W.  Loney  <&  Oo.,  etcUs.f 
169.:  ' 

ATTACHMJINT. 

See  Extraordinary  Procbbs,  1. 

See  Lien,  3. 

See  Pleading  and  Practice  at  Law,  2. 

1.  Attachment.    Judgment  void  for  vxmt  of  service  of.    Upon  bill  filed  to 

reach  a  fund  to  satisfy  a  judgment  obtained  in  a  suit  brought  by  at- 
tachment, and  the  bill  showing  that  defendant  was  not  a  non-resident, 
and  the  attachment  was  not  issued  on  that  ground ; 

Held,  that  the  judgment  was  void,  and  the  facts  not  entitling  complain- 
ant to  relief,  it  was  error  so  to  decree,  E.  T,  Murry  &  Oo.  y.  DenmM 
Conner  J  et  cd.f  220 

2.  Attachment.    Priorities*  Attaching  creditors  having  abandoned  their 

attachment,  there  can  be  no  priorities  among  them.  The  funds 
arising  from  the  sale  of  the  attached  property  must  be  divided  pro 
rata  among  the  creditors,  and  those  creditors  who  have  purchased  the 
property  can  be  allowed  the  pro  rata  on  their  purchase  notes.  Ola^ 
bomCf  Boothe  &  Go,  v.  G,  M,  Stewart^  et  al.,  and  Oonsolidated  GauseSf  206. 

3.  Attachment,  a7tci22ary.    Wkai  is  a  suJkUnt  affidavit  for  same.  An  affidavit 

which  states  the  fact  of  the  pendency  of  the  suit,  what  Court  it  is 
in,  its  character,  the  amount  of  damages,  and  that  the  affiant  is  justly 
entitled  to  recover  the  same,  and  then  goes  on  to  state  the  causes  for 
an  attachment  as  required  by  the  Statute,  is  sufficient.  J.  R.  Sparh» 
man  v.  A.  J.  Sparhman,  45. 

ATTORNEY. 

Power  to  make  compromise. 
See  Trust,  5. 
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ABBITRATION  AND  AWARD. 

AitBlTRATioir.  Where  a  caae  has  been  snbmitted  to  arbitration  b^  the 
parties,  under  an  agreement  that  the  award  shoald  be  made  in  this 
Conrty  and  objection  is  made  in  this  CSoart  that  the  award  was  not 
stamped: 

Heldf  that  there  is  nothing  in  the  objection,  and  if  there  were,  it  is 
cored  hj  the  Court  below  permitting  it  to  be  stamped  in  Court.  Un- 
less  errors  are  apparent  on  the  face  of  the  award,  they  must  be  pointed 
out  specifically.    C.  D.  EOUM  ▼.  John  M.  Ban,  etab^  364. 

1.  AwABD.    MiBtahe,  Bat^cajUcn  qf  5y  parties,  Ettcppd,    A  party  in  whose 

favor  an  award  for  a  sum  of  money  is  made,  and  who,  after  he  dis- 
covers the  mistake,  sues  and  recovers  and  accepts  payment  of  the 
amount  awarded,  cannot  then  have  relief  and  recover  a  further  sum, 
upon  the  ground,  that,  by  mistake,  the  award  is  not  for  enough.  It 
is  then  too  late  for  him  to  ask  to  have  the  award  set  aside  or  cor* 
rected  for  mistake.    Joseph  Johnson  v.  Akxamder  SuUeup,  283. 

2.  AwABD.    The  Court  decline  to  disturb  the  verdict  of  a  jury,  enforcing 

an  award,  the  terms  of  which  had  been  accepted  by  the  parties  to  the 
suit  before  action  brought. 

3.-  Samb.  SubmissUm.  By  the  terms  of  the  submission  the  parties  agreed 
**  to  abide  by  any  award  made  by  their  mutual  friends 

in  the  arbitration  of  an  unsettled  account  between  them." 

jBsU,  Sufficiently  broad  to  cover  all  matters  of  difference  between  them 
growing  out  of  the  account.  Hemnken  ^  I^abnore  v.  Brown  A  Chod- 
«Mn,897. 

BANKS  AND  BANKING. 

1.  Certified  Check.    Bank  cheek,    Efttl  of  oerHfioaJAoin,    Where  an  em* 

ployee  of  a  bank  is  authorized  to  certify  a  check,  his  certification 
binds  the  bank  for  its  payment  without  regard  to  the  state  of  the 
drawer's  account. 

2.  SjPOB.   .Sams.    Where  the  drawee  or  holder  of  a  check  procures  its 

certification,  it  is,  thenceforward,  held  at  his  risk,  and  the  drawer  is 
discharged  from  liability  thereon,  as  well  as  on  the  original  consid* 
eration  for  which  it  was  given.  H,  S.  French,  et  a&.,  v.  F.  A,  JrwMi, 
€i  als^  401. 

BANKRUPTCY. 

Baxxbuftct.  Fending  nf  honkrv^  piroosediaiigs.  Effect  of.  A.  made  a 
fraudulent  disposition  of  his  property  to  his  children;  B.,  his  creditor 
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filed  his  bill  attacking  the  same  for  fraad,  and  had  an  attaohmeiii 
issued,  but  before  it  was  levied  upon  the  land,  A.  filed  his  petition  ia 
bankruptcy.  After  this  the  complainants,  as  creditors  of  said  Bragg, 
appeared  in  the  Federal  District  Court,  and  resisted  the  granting  of  a 
discharge  in  bankruptcy  to  said  Bragg,  on  the  ground  of  his  haying 
made  this  fraudulent  and  oollusiye  disposition  of  his  estate  to  hit 
children. 

Hdd,  Where  a  partj  seeks  precisely  the  same  relief  against  the 
property,  which  he  claimed  to  enforce  against  it  by  yirtue  of  his  liea 
obtained  in  the  State  Courts,  and  after  full  inyestigation  on  its  merits, 
and  the  same  is  decided  against  him,  it  must  be  held  an  adjudica- 
tion of  the  question  by  a  Court  haying  competent  jurisdiction  of  th» 
question,  and  oonclusiye  of  the  rights  of  the  parties,  when  interposed 
to  defeat  the  enforcement  of  the  lien,  or  the  rights  of  the  parties  in  a 
proceeding  in  a  State  Court,  whether  begun  before  or  after  the  com- 
mencement of  the  bankrupt  proceeding.  HaimbriGkf  ei  o^,  y.  J.  Jf. 
Bragg,  m  ab.,  and  B,  P,  Bwrht,  a  ab.,  y.  J.  M.  Bragg,  et  aU,,  33. 

BASTABDT. 

BA0TASDT  PitocEEDDirGS.  Who  eompetmt  vritneu  in,  A  defendant  to  a 
bastardy  proceeding  is  a  competent  witness  in  the  case.  Whilst  the 
proceeding  is  criminal  in  some  respects,  in  others  it  is  ciyil.  W.  Jm 
BUmkaMp  y.  TAe  Stalt,  883. 

BILU3  AND  NOTES. 
See  Lapse  of  Time. 
See  SiJLB  ov  LAin>,  9. 

1.  Pbomibsoby  Note.    Blank  endonemeiU.    Evidence  of  title  in  whom.    The 

poeseesion  of  a  note  endorsed  in  blank  is  eyidenoe  of  title  in  the 
holder,  who,  if  he  be  an  endorser,  and  pay  the  note,  may  sue 
the  maker  thereof  without  erasing  his  endorsement,  or  filling  up 
the  blank. 

2.  Bboobd   of  Coubt.     0/  what  bed  mdenee.    The  record  is  the  best 

eyidenoe  of  Court  proceedings,  therefore,  where  the  deposition  of  a 
witness  detailing  them  without  producing  it  was  excluded, 

JBeU,  Correct.    H,  J.  Brady  y.  J.      White,    382. 

H.  BiLU  AKD  Notes.  Edoppel,  A  promissory  note,  the  consideration 
of  which  was  the  loan  to  the  maker  of  certain  State  notes,  which  cir- 
culated as  money  at  the  date  of  the  loan,  and  which  were  valuable  as 
money,  cannot  be  avoided  upon  the  ground  that  they  were  unlawfully 
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ifisu^  by  the  State,  the  maker  having  used  them  as  money,  and 
deriyed  benefit  from  them,  cannot  be  heard  to  rdy  on  such  a  defense. 

4.  Bnx  07  Cbedit.    ConttUuHonal  law.    A  bill  of  credit,  such  as  a  State 

is  inhibited  from  iBsning,  is  a  bill  drawn  by  the  State,  and  resting 
merely  on  its  credit  for  payment ;  and  a  note  or  bill  drawn  by  the 
State,  the  payment  of  which  is  to  be  made  out  of  a  fund  pledged  for 
that  pnrpose,  is  not  such  a  bill  of  credit.     Qowen  y.  iSWe,  57. 

5.  PROHiaBOBY  NOTE.  Illegal  conaideroiicn.  C(mp<mnding  a  fdony,   WJmtnol. 

A  note  was  executed  to  secure  the  payment  of  money  supposed  to 
have  been  embezzled  by  the  maker  thereof,  resulting  in  his  release 
from  arrest  at  the  instance  of  the  prosecutor,  and  the  security  after- 
wards resisted  payment,  attacking  the  consideration  of  the  note  as 
illegal,  and  contrary  to  public  policy. 

Hdd,  that  the  recovery  of  the  money  lost  was  the  consideration  of  the 
note,  and  not  the  discharge  of  the  maker  from  aurest ;  and  though 
the  latter  might  follow,  as  an  incident  of  the  settlement,  it  could  not 
taint  the  transaction  with  illegality.  J,  B,  Armstrong  vr  Souihem  Eod- 
press  Co.f  376. 

6.  Pbomisboby  note.     Liability  of  maker  for  repayment.      When.     After 

payment  of  a  note  by  the  maker,  to  the  payee,  the  latter  cannot  col- 
lect it  again  from  the  assi^ee  of  his  authorized  agent,  or  enjoin  the 
assignee  from  again  collecting  it  from  the  maker,  or  compel  its  deliv- 
ery for  collection ;  and  if  the  maker,  at  the  time  he  paid  it,  knew  of 
its  transfer  to,  and  ownership  by  the  assignee,  he  is  liable  for  its  re- 
payment at  the  suit  of  the  assignee.  - 

7.  Chanceby  pleading.    Prayer  for  general  reU^.    Effect  of.    The  prayer 

for  general  relief  entitles  the  party  to  such  relief  as  the  facts  charged 
if  proven,  would  justify.  Preaidentf  Directors  and  Company  of  the  Bank 
of  South  ChroHna  v.  F.  T.  EsteU  and  A.  S.  Colyair,  413. 

8.  Biu^  AND  Notes.    Principal  and  Surety.    Chancery  Practice.    BiBs  quia 

timet.  The  Chancery  Court  cannot  perpetually  enjoin  a  judgment 
against  the  surety  upon  a  note  upon  bill  filed  by  the  principal,  against 
whom  no  judgment  is  had,  on  the  ground  that  the  surety  is  about  to 
become  good  for  his  debts,  which  will  entitle  him  to  a  judgment 
against  the  principal,  should  the  debt  be  collected  from  the  surety. 
This  is  too  remote  and  improbable  to  justify  the  action  of  the  Court^ 
there  being  no  complaint  by  the  surety  of  the  judgment  against  hinu 
Isaiah  White  v.  Ellen  Shurer  and  Jason  White,  23. 

9.  Pbomibsory  Note.    Protest.    Copy  of  note  need  not  be  endorsed.     When, 

An  exception  to  the  form  of  a  protest  because  of  the  failure  of  the 
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notary  to  copy  the  note  oil  the  back  of  it;  is  not  well  taken  when  it 
appears  that  a  copy  was  prefixed  to  the  protest,  and  reference  was 
made  in  the  protest  it^lf  to  the  copy  so  prefixed. 

10.  Same.  Paper  faJUng  due  on  Svmday,  When  to  he  protested.  Negotiable 
paper  falling  dae  on  Sunday^  is  payable  on  the  proceeding  day,  or 
Saturday,  and  if  not  then  paid  may  be  protested  for  non-payment. 

11.  Same.  Same.  NoHoe,  BeaaonaJble  time.  In  such  a  case,  the  next  day 
after  the  dishonor  being  Sunday,  notice  theireof  senf  to  the  endorsers 
on  the  following  day,  or  Monday,  is  in  reasonable  time. 

12.  Same.  NottmfB  certifieaie.  Evidence,  The  notary's  certificate  is  j>rtma 
facie  evidence  of  the  facts  recited  therein. 

13.  Same.  Ddioery  ofrwtiee.  Evidence,  Evidence  that  notice  of  a  protest 
addressed  to  an  endorser  was  delivered  to  a  witnesss,  one  of  his  house- 
hold— he  himself  being  absent  from  the  city  at  the  time — with  in- 

.  structions  from  the  notary  to  deliver  it  to  the  endorsers'  wife,  which 
the  witness,  to  the  best  of  his  recollection,  did,  in  connection  with 
the  notary's  certificate ; 

Held,  SufiScient  to  warrant  a-  verdict  against  the  endorser. 

14.  Same.  Same,  Same,  In  connection  with  the  testimony  of  the  notary, 
that  of  his  son,  to  the  effect  that  he  frequently  delivered  notices  for 
his  father,  and  always  did  so  the  same  day  they  were  received,  and 
that  if  the  notice  in  question  was  sent  by  him,  it  was  delivered  the 
same  dav  on  which  it  was  received : 

Heldf  Competent  evidence,  and  not  being  contradicted,  sufficient  to  sus- 
tain a  verdict  against  the  endorser.  Colme  4&  DiJbbrell  v.  Bank  of  Ten- 
nessee, 422. 

15.  BiU£  AND  Notes.    TJmry.    What  mil  not  eonetitvie.    The  following  note 

is  held  not  to  be  usurious :  "  One  day  after  date  I  promise  to  pay  to 
Pat  Garrity  $20  for  forty  bushels  of  com,  at  fifty  cents  per  buiJiely 
bearing  interest  at  ten  and  a  half  per  cent  If  this  note'  is  not  paid 
by  the  8th  day  of  July,  the  note  is  to  be  paid  at  sixty  cents  per 
bushel,  or  $24,  bearing  interest  at  ten  and  a  half  per  cent.  This  22d 
day  of  May,  1873."    Pat  OarrUy  v.  John  P,  Oripp,  86. 

16.  Fbomissost  Note.  What  not.  Damages  and  easts.  When  sureties  on  appeal 

bond  UaJble  for.  A  promise  in  writing  to  refund  a  sum  of  money  re- 
ceived from  another,  upon  condition  that  a  certain  receipt  be  pro- 
duced, is  not  a  promissory  note,  and  where  judgment  was  rendered 
thereon  for  the  holder  by  a  magistrate,  from  which  the  other  party 
appealed,  it  was  er^r  in  the  Circuit  Court  to  render  judgment  against 
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the  suretieB  on  the  appeal  bond  for  the  amonnt  of  the  Jnetioa'a  jodf- 
menty  damages  and  costs  as  provided  by  (8162  of  the  Oode,  altlioa|^ 
the  penalty  in  the  bond  was  in  double  that  amount,  and  conditioned 
to  comply  with  and  perform  the  judgment  of  the  Circuit  Court  The 
judgment  against  the  sureties  should  have  been  for  damages  and 
costs  only  under  23163  of  the  Code.  A.  J.  Maaon  y.  Mdeaff  S  8j/ltr^ 
440. 

GHA1CPEBTY« 

See  CoiMwiTUTAOirAx  Lnw,  2. 

GHANCEBY  PBAOnCE. 

See  BHiiA  and  Notbb,  6  and  8. 
See  Salb  or  Land,  1. 

See  COBPOBATION. 

See    FSAUDTTIiXHT  COHYEYANOB^  3. 

See  PBAcncB  nv  Sufbems  Coubt,  2.    BemomL  iff  efovd  firm  idla. 
See  Bbb  ADJxn>ioATA,  2. 

1.  Demtjbreb.     What  it  admiti,    A  demurrer  admits  all  matters  well 

pleaded,  with  certain  limitations,  such  as  statements  contradicted  bf 
other  parts  of  the  bill,  as  an  exhibit  made  part  of  it. 

2.  Plbadino.    Oongtruetioiu    The  original  bill  alleged  that  defendant  and 

his  mother  took  a  lease  of  the  property  in  controYersy.  The  lease 
was  not  made  an  exhibit  to  the  bill,  but  a  copy  fi^m  the  Begister'e 
office  was  offered  to  be  produced  at  the  hearing  as  CYidence.  The 
cross-bill  admitted  the  copy  was  on  file  at  the  time  of  filing  the  cross- 
bill, and  admitted  that  his  mother  did  take  the  lease.  Upon  demur- 
rer to  the  cross-bill, 

Hieli,  That  the  lease  might  be  looked  to  as  part  of  the  croes-biU,  as 
though  it  had  been  made  an  exhibit  thereto. 

3.  Lease.     ConatruetUm,    Winnie  McFarland  owned  a  dower  interest  in 

sixty-three  feet  of  ground,  on  which  she  resided.  The  1^^  title  to 
the  remainder  interest  in  said  sixty-three  feet,  as  well  as  to  three  ad- 
ditional feet  not  included  in  the  dower,  was  in  complainant  and  his 
wife.  This  being  the  state  of  facts,  Winnie  McFarland  and  her  son, 
W.  B.  McFarland,  took  from  complainant  and  wife  a  lease  in  these 
words;  ''Bent  all  the  ground  now  owned  by  Swan  (the  complainant) 
and  wife  on  Lot  No.  36,  in  the  city  of  NashYille,  on  College  Street, 
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which  lease  shall  oontinae  dming  the  life  of  aaid  Winnie  HcFarland, 
paying  ten  cents  per  annum  and  taxes  on  said  land,  etc." 

Hdd,  That  the  lease,  construed  in  connection  with  the  allegations  of 
the  bill,  does  not  include  the  sixty-three  feet  of  dower,  and  that  de- 
fendant is  not  estopped  thereby  to  dispute  complainant's  title  to  the 
land  covered  by  the  dower. 

4.  Fbaubulbnt  Deed.  By  whom  U  may  he  impeaeked,  A  deed  obtained 
by  fraud  or  duress  is  not  absolutely  void  in  law,  so  as  to  be  incapable 
of  confirmation,  but  is  voidable  at  the  election  of  the  party  defrauded 
or  coerced.  Such  deeds,  however,  are  only  voidable  and  to  be  avoided 
at  the  election  of  the  party  d^rauded  or  ooereed,  and  by  privies,  and 
no  third  person  can  interpose  to  assert  his  right  for  him. 

6.  PosBBBBioir.  Bightt  under.  One  in  possession  of  property,  claiming  it 
as  his  own,  is  entitled  to  retain  his  possession  as  against  all  but  one 
having  a  superior  right. 

6.  Fbaud.    How  tkird  party  may  take  advantage  of.    Though  a  convey- 

ance obtained  by  fraud  be  only  voidable,  and  can  be  impeached  and 
set  aside  only  at  the  suit  of  the  party  defrauded,  or  his  privies,  yet, 
if  the  property  conveyed  is  in  the  possession  of  a  third  partf ,  and 
the  fraudulent  conveyee  has  to  come  into  a  Court  of  Equity  for 
assistance  in  the  assertion  of  his  claim,  and  to  obtain  the  benefit  of 
his  fraud,  he  will  be  repelled  upon  the  maxim  that  "  he  who  comes 
into  that  Court  asking  its  aid  must  do  so  with  clean  hands."  This  is 
not  to  give  active  relief  to  a  party  who  has  no  title,  but  is  simply  a 
principle  on  which  his  opponent  is  repelled  from  the  Court,  the 
Court  helping  neither  the  one  nor  the  other — not  the  complainant, 
because  it  would  be  helping  him  reap  the  benefit  of  his  fraud ;  nor 
the  defendant,  because  he  might  have  no  legal  title,  yet,  being  de- 
fendant, and  in  possession,  his  condition  is  best.  Orange  Swan  v.  W. 
B.  Castleman,  tt  a&.,  257. 

7.  EquiTT  FLKADisro.    BduM  after  issue  joined.    Bill  had  been  filed  for  an 

account,  and  for  the  execution  of  a  deed  of  trust.  Answer  was  put 
in  making  no  defence  to  the  relief  sought,  but  pending  the  suit  a 
rdease  was  executed,  which  was  proven  by  one  of  the  defendants, 
and  made  an  exhibit  to  his  deposition. 

Mdd,  that,  as  no  pleading  of  any  kind  presents  the  issue  of  such  re- 
lease, the  decree  is  based  alone  on  the  statements  of  a  deposition,  and 
not  on  any  case  made  by  either  of  the  parties,  and  is,  therefore,  un- 
authorised and  erroneous.  Under  our  liberal  practice,  an  amended 
answer  might  be  filed,  putting  in  issue  the  matter  of  the  defence. 
Fwrman  A  Co,,  et  a&.,  v.  E.  M,  J^ror<A,  e<  a&.,  296. 
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Si  CHikfNCEST  Pbagtice.  How  fomur' decree  cannot  be  attacked.  A  por- 
cbaser  of  land  sold  under  a  decree  to  subject  it  to  the  satisfaction  of 
an  incumbrance  held  by  one  who  had  redeemed  it  from  a  purchaser 
under  a  former  decree,  cannot,  by  petition  in  the  cause  under  which 
he  became  the  purchaser,  attack  the  regularity  of  the  proceedings  in 
the  former  suit.  The  object  of  such  a  petition  being  to  enjoin  the 
collection  of  the  purchase  notes  in  the  hands  of  the  Clerk  and  Master, 
the  relief  was  properly  refused.  E,  J.  Wood  v.  H.  L.  Elam,  el  aZa^, 
431. 

%.  Chancery  Juhibdiotion.  Bill  for  distribution  of  testator's  estate  and 
construction  of  his  will.  Cross-bill  by  Ms  daughter  and  her  hus- 
band exhibiting  a  registered  warranty  deed  of  land  from  the  father 
to  the  daughter,  with  which  she  was  to  be  charged  in  the  final  settle- 
ment of  his  estate.  The  cross-bill  alleges  the  subsequent  sale  of  the 
land  as  testator's  property^  under  proceedings  at  law,  against  him  for 
balance  of  purchase  money  due  thereon,  and  that  believing  the  sale 
effective,  the  husband  had  redeemed  the  land  ai  the  reqitevt  of  the  ietiatorf 
and  upon  hia  promise  to  r^und, 

Hddf  that  complainants  are  entitled  to  reimbursement  out  of  the  estate 
ibr  the  amount  so  paid,  and  although  they  might  have  recovered  it  at  law, 
yet,  as  the  original  bill,  to  which  they  were  defendants,  contemplated 
a  full  settlement  of  the  estate,  the  relief  was  appropriately  sought 
under  the  cross-bill,  not  on  the  eontraat  of  wammJty^  but  for  the  advance 
actually  made.  Jus,  A,  Hvdgim^  AdnCr,  etc.,  v.  W.  C.  Ihnrntig,  et  ah., 
and  W.  M.  Beynolds  and  Wife  v.  James  A.  Hudgvns,  AdanW,  ei  ah^ 
674. 

10.  Chancery  Jurisdiction.  Corporation.  Trustees  of  funds  given  for  a 
pvJblic  or  charitable  purpose.  K3409  and  3410,  of  the  Code,  provide  that 
actions  shall  lie  in  the  name  of  the  State,  to  bring  the  Directors,  etc, 
of  the  corporations,  or  the  trustees  of  funds  given  for  a  public  or  char- 
itable purpose,  to  an  account,  for  the  management  of  the  property, 
etc.  The  Court  say,  if  the  objects  of  the  trust  are  for  private  benefit, 
or  the  property  and  funds  are  appropriated  to  private  ends,  and  not 
given  or  dedicated  to  public  or  charitable  purposes,  then  the  Court  of 
Chancery,  under  these  provisions,  has  no  right  to  interfere  with  its 
administration. 

11.  Same.  Same.  A  corporation  is  held  not  to  come  within  such  provisionB 
of  the  Code,  whose  charter  contains  the  following  section.  "  That  the 
profits  of  tbe  Company,  after  appropriating  so  much  as  may  be  judged 
necessary .  for  promoting  female  education,  the  object  for  which  the 
Association  is  <  formed,  shall  be  divided  into  equal  portions  between 
the  members  of  the  Company."  StaJbe  of  Temnekee,  ez  rd.,  etc,  v.  W, 
R  Wiston,  et  cOs.,  99.     . 
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12.  Pbagtice.  Jun^diciiUm  qf  Chancery  Covirt  to  vacate  aaty^actiion  of  judgment, 

A  Court  of  Chancery  has  jurisdiction  to  set  aside  satisfaction  of 
judgments  where  the  property  has  been  lost  by  paramount  title  or 
prior  lien  enforced  against  it.  Thus,  where  judgment  creditors  re- 
deemed land  sold  under  execution  as  the  property  of  their  debtors, 
and  .in  doing  so  satisfied  their  judgment  against  them,  and  the  land 
was  afterwards  sold  to  enforce  a^rior  lien  upon  it,  created  by  attach- 
ment in  favor  of  other  creditors  of  the  defendants, 

Hddf  That  complainants  were  entitled  to  have  the  order  of  satisfaction 
vacated  and  set  aside,  and  their  judgment  restored  to  full  force. 
Evans  &  Co^  v.  HoU  &  HaH,  389. 

13.  Chakckrt  Jubisdictioi7.  New  cotmlies.    The  creation  of  a  county  is  a 

legislative  and  not  a  judicial  function,  but  the  Chancery  Court  has 
jurisdiction  to  prevent  the  violation  of  the  Constitution  and  law  in 
fixing  the  boundaries  of  the  new  counties,  and  in  securing  to  the  old 
counties  out  of  which  the  new  one  is  carved  so  much  of  their  territory 
as  is  declared  inviolable,  or  by  protecting  such  other  rights  as  are 
guaranteed  by  the  organic  law.  Humphreys  County  v.  HousUm  Cowniy, 
593. 

14.  Chancebt  pbactice  and  pleadino.  WTio  may  sue  where  representor 
tives  refuse.  Ordinarily,  the  personal  representatives  of  a  decedant 
are  alone  entitled  to  sue  for  the  recovery^of  debts  due  the  estate,  but 
if  they,  by  collusion  with  the  debtor,  refuse  to  take  the  necessary  steps, 
are  insolvent,  and  the  debt  is  about  to  be  lost,  the  parties  ultimately 
entitled  may,  in  equity,  proceed  against  both  the  debtor  and  repre- 
sentatives to  enforce  their  right  by  the  proper  decree. 

16.  Evidence,  When  record  of  a  former  suit  admissible.  Where  the  record 
of  a  former  suit  is  referred  to  in  the  pleadings  of  a  subsequent  pro- 
ceeding, it  may  be  read  as  evidence  therein. 

16.  Same.  Burden  of  proof.  In  an  action  to  recover  the  amount  of  an  ob- 
ligation to  a  deceased  obligee,  the  obligation  itself  being  produced, 
and  the  condition  upon  which  it  became  payable,  having  been  per- 
formed, if  the  defendant  relies  upon  the  fact  of  payment  to  the  obligee 
in  his  life-time,  the  onus  is  upon  him  to  establish  it ;  and  while  it  is 
not  clear  that  he  might  not  be  a  competent  witness  for  himself,  to 
prove  the  loss  or  destruction  of  an  alleged  receipt,  yet  he  could  not  be 
such  as  to  any  transaction  with,  or  statement  by  the  deceased  in  his 
life-time. 

17.  Statute  of  Limitationb.    Presumption  of  payment.    The  question  of 
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limitatioiia  on  an  obligation  under  seal,  before  priyate  eeala  were  abob 
iahed,  depends  upon  the  law  as  it  stood  before  the  adoption  of  the 
Code^  and  bj  analog7,  the  time  excluded  from  computation  bj  the 
amended  Constitution,  as  to  the  Statute  of  Limitations,  is  also  ex- 
cluded in  ascertaining  the  presumption  of  pajment  from  lapse  of 
time.    B.  H,  Maumf  Chuurdianf  de.,  v.  S,  B.  SpuHock,  tt  aU^  654. 


IS.  Chahgsbt  Fragtige.  Bepkvin  hand.  Where  property  attached 
repleried  by  giving  the  following  bond :  "  If  the  said  Minnie  Gkme- 
man  shall  abide  hj,  and  faithfully  perform  such  order  and  decree  as 
the  Court  may  make  in  this  cause,  and  return  said  property,  or  pay 
such  monies  as  the  Court  may  order,  then  this  bond  to  be  Yoid,"  the 
proper  decree  in  such  case  is  for  the  penalty  of  the  bond,  which  may 
be  satisfied  by  paying  the  yalue  of  the  proper^,  with  interest  from 
the  date  of  the  bond  on  returning  the  property. 

19.  Samb.  Same,  I^ineipal  and  turety.  ValuaiMn  fixed  by  CUrk  nU  bmdm§. 
Where  a  raluation  was  fixed  upon  property  attached  under  a  suit, 
against  the  husband  by  the  decree  of  the  CSiancellor,  pending  a  re- 
plevin suit  for  the  same  property  in  the  Supreme  Court  by  the  wile^ 
such  yaluation  will  not  be  binding  upon  the  sureties  on  her  repleTin 
bond,  and  neither  party  will  be  bound  by  the  yaluation  fixed  by  the 
Clerk  in  taking  the  bond.  Theo,  MuhJUng  v.  hadan  Oaateman,  omI 
MinmAt  Oaneman  y.  MMing^  et  oLf  88. 

H).  Chaitgkby  Coxtbt.  Set-off.  A  Court  of  Equity  will  grant  relief  under 
a  bill  filed  to  obtain  the  benefit  of  a  set-ofiT,  which  was  purchased  by 
a  defendant  in  a  suit  at  law  after  suit  brought^  when  it  appears  that 
the  plaintifi*  at  law  is  insolvent. 

21.  Ebtoppel.  Admissions  which  have  been  acted  on  by  others^  are  con- 
clusive against  the  party  making  them,  in  all  cases  between  him  and 
the  person  whose  conduct  he  has  influenced,  whether  they  were  made 
by  express  language  to  the  person  himself  or  implied,  from  the  open 
and  general  conduct  of  the  party.  Thus,  where  A,  the  true  owner  of 
a  promissory  note,  has  clothed  another  with  the  legal  title  thereto, 
giving  to  him  the  indicia  of  ownership,  permitting  him  to  bring  suit 
in  his  own  name,  for  its  collection,  thereby  inducing  the  party  liable 
to  pay  such  note,  to  purchase  an  equitable  setoff  against  the  supposed 
owner ;  A,  the  real  owner,  will  be  estopped  to  assert  his  ownership  to 
the  extent  of  the  amount  paid  for  the  set-off  by  the  party  liable.  L. 
R  Fields  v.  L.  H,  Carney,  el  ois.,  137. 

.  Celajxcery  JvBJSDianas.    Specific  performance.    Specific  perlonnaaoe 
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it  not  a  matter  of  absolate  right,  but  1b  within  the  soand  legal  dioere- 
tion  of  the  Court;  and  if  the  existence  of  the  contract  is  doahtfal,or 
for  anyieaeonit  would  be  inequitable  to  grant  the  relief  it  will  be  re- 
fneedy  and  if  the  party  be  in  fact  entitled  to  any  remedy,  he  will  be 
left  to  proeecnte  it  at  law ;  accordingly,  relief  will  not  be  granted  to 
one  claiming  it,  a8  the  vendor  in  an  alleged  contract  for  the  sale  of 
land,  the  existence  of  the  contract  being  in  donbt,  nor  where  it  ap- 
peals that  subsequent  to  the  proceedings,  the  title  had  been  divested 
out  of  the  complainant. 

tt.  Bajcb.  Damoffm,  A  party  whose  debtor  fails  to  pay  according  to  con- 
tract, cannot  charge  the  latter  with  damages  incidentally  resulting. 
The  legal  interest  is,  in  such  a  case,  the  damage  fixed  by  law. 
Andrew  Morriaon  y.  Oeo.  Searighi^  and  (ho,  Searight  v.  Andrew  Jfbrri- 
aofi,  476. 

14.  Grangebt  JUBI8DIOIION.  Ih  eif^fom  judgmeiU  iU  Uuo.  An  administra- 
tor filed  a  bill  to  enjoin  a  judgment  at  law,  alleging  that  it  was  ob- 
tained against  him  upon  a  note  to  which  his  intestate^s  name  had 
been  signed  without  his  authority,  and  that  he  did  not  make  defence 
to  the  action  at  law,  because  of  his  ignorance  of  the  fact. 

Hddf  not  a  sufficient  ground  for  Chancery  interference. 

• 
S5.  SuBXTiEB  ON  ABMnnsTRATiOK  Bond.    When  not  liable  on.   The  sureties 

on  an  administration  bond  cannot  be  made  liable  to  a  ward  whose 

guardian  had  accepted  the  note  of  their  principals,  in  payment  and 

satisfaction  of  the  distributive  share  of  their  intestate's  estate  going  to 

the  ward.    J,  C  Hvbbcard,  Adm*r,  v.  Hugh  Emng,  Adrn'r,  404. 

SM.  Chakcebt  PBAcncB.  Usury.  EBtoppeL  D  confessed  judgments  im 
secure  the  payment  of  a  usurious  debt  to  G,  who  afterwards  filed 
his  bill  and  attached  D^s  land.  On  D^a  filing  a  cross-bill  it  is  held, 
that,  after  confessing  judgments  aud  not  pleading  the  usury,  it  was 
too  late  to  resort  to  a  Court  of  Chancery  for  relief. 

57.  Fbaudulbnt  oonvetance  of  liAND.  A  conveyance  of  the  land  at- 
tached, from  the  agent,  tenant  and  solicitor  of  the  defendant  to  the 
daughter  of  the  defendant,  held  to  be  without  consideration,  and 
fraudulent  as  against  the  complainant  and  other  of  defendant's 
creditors. 

58.  Same.  Same.  The  defendant  not  making  out  the  allegations  in  his 
cross-bill,  of  fraud  in  the  sale  of  the  land  to  him,  the  land  is  de- 
creed to  be  subject  to  the  claims  of  the  complainants.  John  Qoffand 
John  O.  BalUntine  v.  /.  W.  DaUs,  el  ab.,  300. 
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29.  Chancery  Pbachce.     FeTidor's  luen.    Does  not  pags  to  assignee  of  notes. 

When.  A  vendor  of  real  estate,  who  has  conveyed  by  deed,  and  taken 
notes  for  part  payment  for  the  purchase  money,  and  afterwards  aasigns 
the  same  for  value  to  a  third  party,  cannot,  by  uniting  as  complaiifant 
with  such  assignee  in  a  bill  in  equity,  and  therein  acknowledge  his 
liability  upon  his  assignment,  with  a  view  of  reviving  his  vendor's 
lien  in  favor  of  his  assignee  for  the  unpaid  purchase  money,  the 
Court  saying:  ''The  liability  upon  the  endorsement  should  be 
judiciaUy  ascertained  before  the  filing  of  the  bill  by  the  vendor  to  en- 
force the  lien.  It  was  not  intended  by  the  opinion  to  authorize  the 
institution  of  a  suit  by  parties  who  at  that  time  had  not  the  right  to 
the  relief  they  sought. 

30.  Eqititt  of  Redemption.  Land  was  sold  in  February,  1861,  upon  a 
judgment  of  condemnation  of  the  Circuit  Court  of  November  Term, 
1860,  and  purchased  by  Massey  on  February  4, 1861,  he  and  Holland 
having  purchased  it  of  Dotson,  the  judgment  debtor,  and  taken  a 
deed  for  it  after  the  judgment,  but  before'  the  sale.  Before  the  time 
of  redemption  expired,  England,  the  judgment  creditor,  redeemed  of 
Massey,  and  credited  his  judgment  in  full.  Sometime  after  the  expi- 
ration of  the  time  of  redemption,  Holland  purchased  of  England,  and 
took  his  order  to  the  Sheriff  for  title,  who  made  a  deed  to  Holland, 
and  Holland  afterwards  conveyed  to  Adams.  It  is  insbted  now,  that 
as  Massey  and  Holland  were  purchasers  jointly  from  Dotson,  that 
Holland  redeemed  from  England  ior  the  joint  benefit  of  himself  and 
Massey,  and  could,  by  his  deed,  only  convey  his  own  undivided  half 
of  the  land  to  Adams,  leaving  one  half  interest  in  himself  as  trustee 
for  Massey. 

Held,  As  the  so-called  redemption  had  not  been  made  within  two  years 
after  the  sale,  there  is  no  ground  for  such  a  claim  under  the  convey- 
ance of  Dotson. 

31.  Sale  op  Land.  Deficiency  of  quantity.  No  objection  lor  deficiency  in 
quantity  can  be  had  where  the  land  is  not  sold  by  the  acre,  the  bound- 
aries being  shown  the  defendant,  and  estimated  to  contain — ''  acrea 
more  or  less.''    L.  D.  Adams  and  W.  W.  Pussell  v.  Wm,  D.  Brouniy  124, 

32.  Chancery  Jubisdiction.  Void  decree,  A  purchaser  of  land  at  Chancery 

sale  ceases  to  be  a  party  to  the  cause  in  which  he  purchases  upon  ob-^ 
taining  title  thereto,  and  paying  the  purchase  notes  or  judgment  based 
thereon,  and  is  not  affected  by  the  subsequent  proceedings  therein 
without  further  notice.  A  decree  in  the  cause  setting  aside  satisfac- 
tion of  a  judgment  on  such'  notes,  and  reviving  the  same  against  the 
purchaser  three  years  after  the  entry  of  satisfaction  on  the  execution 
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docket,  is,  as  to  him,  a  nullity  where  it  appears  that  the  purchaser 
had  ho  notice  of  the  decree,  or  the  proceedings  upon  which  it  was 
founded.      W,  Warren  y.  R.  Farquasrharwn^  et  al.,  484/ 

CHOSE  IN  ACTION. 

See  Arsionmbni'. 

CLERK  AND  MASTER. 
See  Costs,  2  and  3. 
Power  to  fix  v(duaJtion,    See  Cbaitcert  Pkactice,  19. 

CXerVi  FiaL    See  Extbaordikabt  Process. 

Report  rud  finai.    Presumption.     See  Sxjfbeme  Court,  10. 

CODE  CITED. 

Administration.    In  Chancery  Court '. J2209  579 

"  Power  of  Administratoi  with  will 

annexed 2240  488 

"  Sale  of  slaves ^  2247  210 

Amendment^    For  error  apparent 2877  43 

Appeal.    When  appellee  entitled  to  afiBrmanoe ; 3146  15 

Appeal  Bond.    In  actions  on  written  instruments 3162        440 

"*         "        In  other  cases  at  law 3163        440 

Attachment.    Causes  for  issuance  of 3455  213 

*^                Commencement  of  lien. 3507  34. 

Replevy  bond /; 3509  217 

Judgment  on 3514,  3535  88 

Chancery.    Jurisdiction  to  annul  fraudulent  convey- 
ances  4288-89-90-91  2 

"  Process 4339-41        310 

Clerks  OF  CoiTRTB.    Duties  of 4040     '  310 

"  "  Fees  of 4551        310 

Computation  OF  Time 48     .  422 

» 

Cobpobationb.    Proceedings  against  in  name  of  the 

State..*-, , 3409-10         99 

Costs  IN  CrvTL  Actions.    Successful  party ^ .3201        222 
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GRDONAii  Law.    Burglarj,  definition  and  punishment 

of 4ffI2  10 

"           "         Robbery  defined 4631  31S 

"           *         Puniiihment  for 4633a  818 

"           "         General  veidict  when  good 5217  318 

"           **         How  Tacancy  in  grand  juiy  supplied..  4019  318 

EzBCunoN.    From  another  County 3073  S87 

"               On  Justices  judgment  where  papers  de- 
stroyed   3070a  15 

'*              Sales  by  not  champertous.    When 1779  620 

FoBOKBY.    Defined 4718  410 

Guardian.    Who  may  not  be 2489  804 

"             To  qualify 2496  810 


Exemption 2114a 

JuDOBB  AND  Chancellobs.    May  make  rules.    When. 

3936,  4237  810 

JiTDOMKMT  AND  DsoBEXS.    When  satisfaction  may  be 

set  aside 2990  389 

**  **  Substitution  in  favor  of  pur* 

chasers 2996  674 

JuBiBDicnoN  OF  SuFBEMB  GoTJBT.    To  give  judgment 

on  bonds 4499  349 

'<                  ''           "           To  issue  scire/acias..  4600  349 
"                  **           "           To  supersede  exe- 
cution   4612  349 

JuBOBS  AND  JxTBiBB.    Selection  of 3990  174 

"                  "          Qualification  of 4002^3-4  174 

**                  **          Compensation  warrants  for 4036-37  174 

Jttstice  OF  THE  Peace.    Presumption  in  favor  of  acts  4138  16 

Ldotation 47  664 

"           In  favor  of  sureties  on  administration  bond  2776  679 

Mbohanicb'  Lien * 1981  74 

'<               "    Extended  to  apply  to  whom 1981a  74 

*,               "    Howenforoed 1987,3643  444 

NsQonABi«E  Papeb.     Falling  due  on  holiday,  when 

payable 1966  422 

Nuisance.    Jurisdiction  of  Circuit  Court  to  abate 3403  S68 

Offigebs.    Estoppel  of  and  sureties 774  217 
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pRAcncB  or  SupREMB  GoTTBT,    Gaupe  maj  be  remanded 

to  suppl J  defects 8170       539 

•*  "  "         Writ    of    error,    when 

traoflcript  to  be  filed...  3181        464 
<'  <'  '<  May  make  roles. »  4504       810 

Tbustebs.    Bond  and  oath • :..  1974         70 

"  Jurisdiction  of  Courts  with  reference  to 8648        327 

•<  Causes  for  removal  of 3656       327 

WrrNsasES.    Parties  competent •3813a      574 

''  When  incompetent 3813<i      554 

Writ  of  Ebbob  cobah  kobis.    In  what  courts  lie 8110       84# 

CJdNSTITUTION. 
See  HouE3TEAJ>,  2. 

1.  CoKsnTUTiONAii  La.w«    Pt>wtT  of  JAffiakUun  to  alter  remedU$  for  the  ei»- 

foreanent  of  coniraets.  The  Legislature  has  no  power  under  the  Consti- 
tutioU)  to  alter  remedies  so  far  as  regards  antecedent  contracts  less 
effective  or  more  dilatory  than  those  ordained  bjr  the  law  in  being 
when  the  contract  was  made,  if  such  end  be  the  direct  and  special 
object  of  the  Legislature  apparent  in  an  act  for  that  purpose.  The 
Act  of  1861,  Ch.  2,  providing  for  the  stay  of  collections  of  all  judg- 
ments rendered  by  Courts  or  Justices  for  definite  periods,  upon  new 
or  additional  securities  to  be  given  by  judgment  debtors,  and  23  there- 
of requiring  the  executions  of  Justices  to  be  registered,  thus  securing 
the  lien  without  providing  for  its  enforcement,  applied  to  a  judgment 
rendered  prior  to  its  passage, 

Held  void  as  falling  within  the  constitutional  prohibition. 

2.  Void  CoMTBAOis.     WliensaUoflandnotehampertotu,    The  provisions  of 

the  Statute  against  champertous  sales  of  land,  do  not  apply  to  sales 
under  execution.  Therefore,  the  title  of  a  conveyee  of  land  under 
a  judgment  debtor's  deed,  after  levy  but  before  sale,  is  inferior  to  the 
title  acquired  by  the  assignee  of  the  purchaser's  bid  at  the  sale,  hold- 
ing under  Sheriff's  deed.  In  such  a  case,  the  debtor's  conveyee  held 
subject  to  the  lien  of  the  levy,  and  when  the  sale  took  place,  the  title 
of  the  purchaser  related  back  to  the  date  of  the  levy  and  overreached 
the  title  under  the  intermediate  conveyance.  Beuhen  MeClain  v.  2*. 
8.  Easfy,  520.  * 

40 — ^VOL.  4. 
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CONTRACTS. 

1.  CoinRACT.    Chnnderation,    A  forbearance  to  sae  to  enforoe  repayment 

of  a  pajment  made  in  Confederate  notes  at  a  time  when,  as  the  law 
then  stood,  the  payment  might  have  been  avoided,  is  a  sufficient 
consideration  to  support  a  promise  to  repay.  Henry  Tumey,  Ouor- 
diatif  etc,,  v.  Jama  L.  Denham,  669. 

2.  CoNTRAcnB,  FOR  SEBYicasB.     Weekly  payments.    How  conabrued,    A  con- 

tract containing  the  following  agreement  *'  to  pay  a  watchmaker  $25 
per  week  from  the  date  of  his  commencement  in  our  employ  until  the 
expiration  of  the  year  1870,  meaning,  of  course,  only  to  pay  him  for 
the  time  he  serves  us,"  is  held  to  be  an  entire  contract  to  work  for  the 
balance  of  the  year,  the  reservation  of  weekly  wages  being  only  a 
mode  of  payment. 

8.  Sajce.  Same,  Bee  o/t^udieakL,  InfuneUan,  C^aneery  juriadittiim.  And 
where  the  employee,  under  such  a  contract,  no  longer  ie> 
maining  in  his  service,  sues  his  employer  for  one  week's  wages 
before  a  Magistrate,  and  recovers,  and  threatens  to  sue  each 
week  as  his  wages  shall  fall  due,  the  Court  say :  **  There  was  hut 
one  breach,  and  the  recovery  in  the  first  suit  before  the  Magistrate 
was  an  adjudication  and  recovery  for  such  breach,  and  concluded  Uie 
employee  from  another  recovery  for  the  same  cause  of  action.  The 
Court  -of  Chancery  clearly  had  jurisdiction  of  the  case,  in  order  to 
prevent  harrassing  and  vexatious,  as  well  as  continued  and  repeated, 
threatened  litigation  by  injunction.  E,  [D.  Tarboz  &  Bro,  v.  T.  X. 
Harteruiemf  78. 

4.  CoNTBAar  of  Siaye.  Ca/imot  he  nUiSfied  efier  emanapaiion,  A  slave 
having  contracted  to  purchase  real  estate,  and  having  made  various 
payments  therefor,  both  before  and  after  emancipation ;  upon  a  bill 
filed  for  a  recision,  with  an  account  of  the  money  paid  by  him,  etc. ; 

HMy  That  he  was  entitled  to  relief.  The  original  contract  being  void 
under  the  law  and  public  policy,  the  mere  failure  of  the  complainant 
to  take  steps  to  repudiate  it  after  his  emancipation  did  not  so  ratify 
the  contract  as  to  make  it  valid.  Chaariee  Embry  v.  Andrew  Morrutm^ 
186. 

5*  CoiirrBAGT.  Confidential  BeUUione,  Undue  wfiuenee.  Where  parties  to  a 
contract  occupy  confidential  relations  to  each  other,  the  fact  that  one 
of  the  contracting  parties  was  in  a  state  of  mental  and  physical  weak- 
ness, and  in  his  second  childhood  at  the  time,  makes  it  proper  for  a 
Court  of  Equity  to  view  such  contract  with  the  strictest  scrutiny, 
and  before  it  be  allowed  to  stand,  require  the  clearest  and  most 
satisfactory  evidence  to  be  adduced  that  at  the  time  of  the  transac* 
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tion  no  advantage  whatever  was  taken,  either  of  the  confidential  re- 
lations existing  in  order  to  obtain  a  benefit,  or  of  the  weakness  and 
fraOtj  of  the  party  from  whom  the  benefit  was  received.  David 
Qravesy  Ex^r  v.  Bobert  S.  WkUe,  et  aU,  38. 

CONVERSION. 

See  Agent,  6. 

OORPORATION. 

See  Chakceby  Phactioe,  10. 

Ck>BPORATiON,  TuKEVPiKE.  CStoneory  jurisdietum  to  decree  aak  of  road  bed 
and  privilege  of  eoUeding  to2Zs,  etc.  The  Chancery  Court  has  jurisdic- 
tion to  subject  the  road  bed,  gates,  toll  houses,  lands  on  which  the 
houses  are.  situated,  and  the  privilege  of  charging  and  collecting  tolls^ 
to  sale  for  the  satisfaction  of  the  debts  of  the  Company.  James  T. 
OUawB  V.  Davidson  and  Wilson  Oownty  Thbmpike  Oompanyf  83. 

COSTS. 

On  appeaibond.    See  BiLus  and  Notes,  16.  See  Nttibakce,  4. 

1.  Costs.    A  person  appointed  to  attend  on  the  Criminal  Court  will  not  be 

entitled  to  the  fees  allowed  SheriflEs  for  summoning  special  juries. 
Branileyv,  The  Stale,  907, 

2.  Costs.    The  Clerk  and  Master  of  the  Chancery  Court  is  entitled  to 

seventy-five  cents  for  every  subpoena  to  answer,  whether  it  contains 
one  or  more  defendants. 

3.  It  is  proper  to  make  out  three  trial  dockets,  and  the  Clerks  are  entitled 

to  ten  cents  for  each  cause  on  each  docket,  making  thirty  cents  for 
entering  each  cause;  but  this  can  be  allowed  but  one  time,  except 
when  causes  are  remanded.    Martha  NtmneByy,  Nicholas  Smithy  810. 

COUNTY  COURT. 

See  Pebsomb  under  dibabiuty,  1. 

JxmisDicnoN  of  Cottntt  Coxtbt  to  behove  and  appoint  Teubtbb. 
The  County  Court  has  no  jurisdiction  to  remove  or  appoint  a  trustee, 
except  in  cases  where  that  jurisdiction  is  conferred  by  Statute.  The 
sections  of  the  Code  giving  that  Court  concurrent  jurisdiction  with 
the  Chancery  and  Circuit  Courts  to  accept  the  resignation  of,  and  to 
remove  and  appoint  trustees  for,  the  causes  therein  set  forth,  on  the 
petition  of  one  or  more  of  the  beneficiaries,  the  maker  of  the  deed 
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of  trust  can,  in  no  fair  sense,  be  held  to  be  one  of  the  beneficiaries 
under  the  deed  or  in  the  trust;  and  the  decree  of  the  County  Oourt 
appointing  a  new  trustee  at  his  instance,  is  void  for  want  of  jurisdic- 
tion. John  C.  Tlumpson,  TruaUe^ete^  and  John  W,  Martin  ▼.  T.  B.  CSU^ 
dress  and  T,  0.  Harris^  327. 

CRIMINAL  LAW. 

See  Liquors. 

1.  Cbimikal  law.  AdmissHnliiy  of  emdenee.  On  the  trial  of  the  defendant 
for  malicious  stabbing,  evidence  of  the  relations  existing  between 
him  and  a  woman  with  whom  he  had  lived  previously  to  the  diffi- 
culty, was  properly  admitted,  to  show  his  feelings  to  the  injured 
party,  at  whose  house  he  had  seen  her,  and  also  to  explain  the  mean- 
ing of  his  (defendant's)  threats  against  any  one  that  might  "  fool  with 
her."     Lee  Boyd  v.  The  Staie,  319. 

2..  Obiminal  Law.  Euidenee,  Adrtmsums  and  declarations  of  third  parties 
not  admissible.  When,  The  defendant  was  charged  with  murder,  by 
burning  a  house,  which  destroyed  the  lives  of  two  children.  Upon 
the  trial,  witnesses  were  allowed  to  testify  over  the  defendant's  objec- 
tion ;  that  at  the  Magistrate's  office  certain  clothes,  which  the  defend- 
ant claimed,  were  recognized  by  other  persons,  who  left  said  clothes 
in  the  house  on  the  night  upon  which  it  was  burned,  it  not  appearing 
that  the  declarations  were  made  in  the  presence  of  the  defendant  at 
the  Magistrate's  office,  nor  that  the  clothes  belonged  to  the  persons 
recognizing  them ;  the  Court  say :  Such  declarations,  therefore,  were 
not .  admissible  as  evidence  against  the  defendant,  notwithstanding 
three  of  the  four  persons  whose  recognition  of  the  clothes  was  proved 
upon  the  trial  in  Court,  testified  that  they  did  so  recognize  the  clothes 
at  the  Magistrate'  office. 

3.  Same.    Same.    The  admission  of  ill^al  evidence,  which  may  have 

prejudiced  the  defendant,  entitles  him  to  a  new  trial,  notwithstanding 
there  may  be  sufficient  legal  evidence  to  establish  the  same  fact  which 
the  evidence,  improperly  admitted,  tended  to  establish.  Oen,  ChrigAy, 
colored,  y.  The  State,  19. 

4.  Criminal  Law.    JEmdenee.    Difference  between  competency  of  wiineu  and 

materiality  of  testimony.  A  reversal  may  be  had  where  a  competent 
witness  has  been  rejected,  though  the  materiality  of  his  testimony 
does  not  appear  in  the  bill  of  exceptions.  Jerry  Stokes,  in  Error,  v. 
The  State,  47. 

5.  Criminal  Law.    ExeeptioM  to  venire  or  juror.     When  to  he  taken.    Ob- 

jections to  the  venire,  or  to  the  grand  jury  summoned  under  it,  must 
be  taken  before  trial  of  the  party  indicted.  He  cannot  except  on 
this  account  after  trial  or  conviction. 


J 


INDEX.  629 

CRIMINAL  JjAW—CmUinwd. 

({.  Same.  IndictmenL  When  not  d^tdiM,  An  indictment  charging  rob- 
bery used  the  word  "violently"  instead  of  "forcibly,"  as  employed 
by  Code,  §4631,  defining  that  offence. 

.  Hdiy  Not  defective,  the  former  word  being  equally  as  significant  of 
force  as  the  latter. 

7.  Same.  Same.  Same.  A  count  for  robbery  in  an  indictment  under 
Code,  24633a  is  not  bad  for  duplicity  because  the  words  "  taking, 
stealing,  and  carrying  away  "  are  employed  therein,  such  words  being 
usual  and  appropriate,  in  charging  that  crime. 

6.  Same.  Same.  General  verdiel.  When  good.  Where  an  indictment  con- 
tains several  counts,  a  general  verdict  is  good  which  sustains  one 
good  count,  though  others  may  be  defective.  John  McTigue  v.  The 
SUUeySlS. 

9.  CRiMiiTAii  LAW.  .  Forgery  defined.    Case  xnjudgmenL    "Forgery"  (Code, 

24718)  "is  the  fraudulent  making  or  alteration  of  »ny  writing,  to  the 
prejudice  of  another's  rights."  In  construing  this  section,  the  Court 
say :  that  the  writing  complained  of  must  have  "  some  legal  e£Gi- 
cacy,  real  or  apparent,  otherwise  it  has  no  legal  tendency  to  defraud ; " 
accordingly,  where,  an  indictment  averred  that  the  defendant  against 
whom  a  judgment  had  been  rendered  for  costs,  entered  satisfaction  of 
the  same  on  the  execution  docket,  as  to  the  claim  of  a  witness  in  these 
words,  to-wit :  "  I  retain  J.  W.  K.'s  fee,  as  attorney.    W.  B.  C." 

Bieldf  that  the  averment,  if  true,  had  no  legal  tendency  to  defraud,  and 
could  not  operate  as  a  satisfaction  of  the  judgment  as  to  the  claim  of 
the  witness.  The  indictment,  therefore,  contained  no  charge  of  forgery, 
and  was  properly  quashed.     The  Stale  v.  W.  B.  CorUy^  410. 

10.  Cbiminax  Law.  Hovm  hredldng.  Indietmenlfor.  An  indictment  charged 

that  the  prisoner,  "  unlawfully  and  feloniously  did  break  open  the 

store-house  of for  the  purpose  of  committing 

a  larceny,  and  then  and  there  unlawfully  and  feloniously  did  take, 
steal,  and  carry  away,"  etc. 

Heldf  Upon  the  proper  consideration  of  the  Act  of  November  23, 1871| 
that  the  omission  to  charge  that  the  specific  offence  alleged  in  the  in* 
dictment  was  done  with  intent  to  commit  the  same,  is  not  material. 

In  such  case,  the  actual  commission  of  the  offence  being  charged  and 
described  in  the  indictment  in  proper  language,  carries  with  it  the 
evidence  of  the  intention  of  the  perpetrator  to  commit  Wm.  JPoardue 
V.  The  Stale,  10. 

111.  Criminal  Law.    Indictment  far  malieioue  shooting.    An  indictment^  the 
charging  part  of  which  is,  "  that  Thomas  Allen,  colored,  on  the  2lBt 
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day  of  Augoflt,  1874,  in  the  County  of  Giles,  aforesaid,  unlawfully, 
maliciouflly  and  feloniously,  witli  a  certain  gun,  which  he,  the  said 
Thomas  Allen,  in  both  his  hands,  then  and  there  held,  did  make  an 
assault,  in  and  upon  the  body  of  one  CoL  Jam,  colored,  aUv  CoL 
Gilbert,  alias  Col.  Nelson,  he,  the  said  Thomas  Allen,  then  and  there 
did  cruelly  wound,  bruise  and  shoot,"  etc.,  is  not  a  good  indictment 
for  malicious  shooting.     Tho8.  AUen  y.  TKe  Skiie,  21. 

12.  CBDfiNAii  LAW.    MaHoe.    Whenpremtmed,    Whmjurytoddennme.  The 

fact  of  homicide  once  established,  the  killing  is  presumed  to  be  ma- 
licious, in  the  absence  of  rebutting  circumstance,  but  no  great  im- 
portance is  to  be  attached  to  the  rule,  where  the  facts  and  circum- 
stances attending  the  deed  are  in  proof,  in  which  e^ent  the  jury  must 
determine  the  question  of  malice  for  themselves. 

13.  Same.    Murder  in  the  9eoond  degree.     What  eomUiuteB,    To  constitate 

murder  in  the  second  degree,  the  proof  must  show  that  the  killing 
was  unlawful  and  malicious.  The  cool,  deliberate  purpose  requisite 
to  constitute  murder  in  the  first  degree  is  not  essential  in  making  out 
this  crime ;  and,  though  the  proof  might  show  that  the  defendant 
did  design  to  kill,  still,  if  the  design  was  formed  upon  a  sudden 
impulse  of  passion,  without  adequate  provocation,  and  disconnected 
with  any  previously  formed  design,  and  if  executed  wilfully  and 
maliciously,  it  would  be  murder  in  the  second  degree. 

14.  Sakx.  Evidence,  degree  cf.  The  law  presumes  the  innocence  of  a  de- 
fendant until  his  guilt  is  established  beyond  a  reasonable  doubt,  and 
whilst  the  fact  that  he  bears  a  close  relationship  to  the  party  slain  Is 
an  important  fact  to  be  considered  by  the  jury,  as  showing  the  ab- 
sence of  a  motive  for  the  deed,  and  the  improbability  of  so  unnatural 
a  crime.  Yet  beyond  this  the  law  does  not  require  any  different 
degree  of  evidence  to  make  out  the  case  from  that  required  in  any 
other  case.     Jaoob  Gray  v.  The  Suoe,  331. 

16.  CBDcarAL  Law.  New  tried.  Appeal  from  order  gnmting.  The  Act  of 
March  24, 1875,  allowing  either  party  to  except  to  the  action  of  the 
Circuit  Court  in  granting  or  refusing  a  new  trial,  does  not  provide 
for  an  appeal  before  final  judgment.  An  appeal,  therefore,  from  the 
action  of  a  Criminal  Judge  granting  a  new  trial  to  a  defendant  con- 
victed of  a  felony  is  dismissed  by  the  Court  as  not  being  authorised 
by  the  Act 

16.  Samb.  Same.  Same.  QueeUon  rtterved.  The  Court  reserve  the  ques- 
tion as  to  whether  the  Act  is  applicable  to  criminal  cases  at  all,  ite 
determination  not  being  required.     The  SuUe  v.  Logan  Berry,  438. 
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17.  GbikikaIi  Law.  Nem  trial  Nttdy  duoofvered  evidenet,  Abaenee  qf  foUneami, 
Newly  diflooTered  eyidenoe,  and  the  abeenoe  of  his  witnesses,  from 
the  trial  of  a  person  oonyioted  of  rape,  without  his  consent,  are  not 
sufficient  grounds  for  a  new  trial,  where  he  made  no  attempt  to  con- 
tinue the  cause  for  such  absence,  and  when  the  newly  discorered  evi- 
dence would  he  merly  cumulatiYe  of  that  already  introduced,  as  to 
the  unchastity  of  the  woman  preyious  to  her  alleged  violation,  and 
in  the  effort  to  discredit  the  witnesses  for  the  State. 

18.  Saice.  Seme,  Tampering  wUh  jury.  Nor  can  the  yerdict  of  the  jury, 
in  such  a  case,  be  so  tainted  as  to  entitle  the  defendant  to  a  new  trial, 
because  bystanders,  after  the  conclusion  of  the  testimony  in  the  case, 
had  been  heard  to  remark  in  language  audible  to  both  Court  and  jury, 
that  the  defendant  should  undergo  certain  degrees  of  punishment,  it 
not  appearing  that  such  remarks  had  been  encouraged  or  approved 
by  the  jury,  or  had  influenced  their  yerdict.  Wm,  Brake  y.  T%e 
SUiUj  361. 

19.  PEBBUMPnoBB  OF  Law.  Every  man  is  presumed  to  be  innocent  until 
his  guilt  is  l^ally  made  to  appear ;  but  when  a  homicide  is  clearly 
proven,  and  the  slayer  ascertained,  and  nothing  else  appears,  the 
killing  is  presumed  to  be  criminal,  as  every  person  is  presumed  to 
intend  the  usual  and  natural  consequences  of  his  acts. 

20.  Self-defence.  To  excuse  homicide  the  danger  to  life,  or  of  great 
bodily  harm,  must  be  real,  or  honestly  believed  to  be  so  at  the  time, 
and  on  reasonable  grounds ;  the  danger  must  be  apparent  and  immi- 
nent and  existing  at  the  very  time,  or  believed  to  be  so,  and  on  rea- 
sonable grounds. 

21.  OBJEcnoK  TO  JuBOBS.  PropUr  drfedvm,  Whm  to  he  taken.  Objection 
to  a  juror  propter  drfedumf  must  be  taken  before  the  swearing  of  the 

jury,  although  the  prisoner  is  ignorant  of  the  disqualification. 

« 

22.  Eyidencb.  Sk^ftcieney  q/1  As  to  what  facts  will  make  ou|  a  case  of 
guilt  of  manslaughter  beyond  a  reasonable  doubt.  See  the  latter 
portion  of  the  opinion  of  the  Court.  Damd  H,  Draper  v.  The  State, 
246. 

28.  Cbdonal  Law.  Seoeranice  and  aeportatUm,  When  Uwoeny  and  iohen  treepau 
Things  savoring  of  the  realty,  by  severance  from  the  freehold,  be- 
come personal  property,  and  therefore  the  subject  of  larceny.  When 
property  is  so  severed  by  a  thief,  who  leaves  it  on  the  ground,  goes 
off,  and  after  the  lapse  of  an  interval,  returning,  carries  it  away,  the 
severance  and  asportation  being  two  distinct  acts,  the  offence  is 
larceny.    But  where  the  severance  and  asportation  constitute  one 
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continuous  act,  without  ceBsation,  until  the  one  as  well  as  the  oth«r 
is  completed,  ns  where  one  ''digs  potatoes  or  cuts  cabbages"  from 
another's  premiEes,  and  instantly  removes  them,  it  is  trespass  only. 
Ike  BeU  V,  The  Slate,  426. 

24.  Cbiminal  Law.  Identification.  When  opinions  of  tnYneBses  eompeientm 
The  general  rule  that  opinions  of  witnesses  are  not  competent  testi- 
mony, is  subject  to  the  well  settled  exception  making  them  admissa- 
ble  as  such,  in  questions  involving  pergonal  identity.  The  impres- 
sion of  the  witness  must  be  baeed  upon  his  knowledge  of  the  person 
sought  to  be  identified,  and  while  it  is  not  necessary  that  it  should 
be  formed  at  the  time  he  saw  such  person,  yet,  when  formed,  it  must 
be  the  result  of  the  recollection  of  the  person  seen,  connected  with 
the  seeing,  and  not  after-acquired  information  from  others.  J,  Fleldk 
Woodward  v.  The  SuUe,  322. 

DAMAGES. 

Bee  Chahcery  Pbagtice,  23. 

}.  Damages.  When  parent  not  liable  for,  in  procuring  teparaHon  of  daughter 
from  her  hugband.  A  Judge  charged  the  jury  that  "  where  a  minor 
child,  especially  if  very  young,  marries  without  consent  of  her  pa- 
rents and  against  their  wishes,  they  may  fairl]^,  honestly  and  truth- 
fully, without  fraud  or  deception,  advise  such  child,  and  if  the  child 
then,  of  her  own  free-will,  determine  to  separate  from  her  husband, 
and  does  so,  and  lives  with  the  father,  and  is  supported  and  main- 
tained by  him,  and  he  has  done  nothing  more  to  produce  or  keep  up 
the  separation  than  fairly,  thoughtfully  and  honestly  to  give  his 
opinion  and  advice  to  the  daughter,  and  maintain  and  support  her 
after  the  separation,  of  the  daughter's  own  free-will,  the  parent  woul4 
not  be  liable  in  damages  to  the  husband.'' 
Held,  correct. 

^  Same.  The  sincerity  of  plalntifi^s  affection  for  his  wife  may  be  looked  to 
in  viSw  of  damages.     W.  J,  Payne  v.  O.  M.  WiUiam»  and  Wtfe,  583. 

DOWEB. 

See  Leem,  6. 

DUBESS. 

1.  Dttbess.  Nothing  short  of  duress  in  its  legal  sense  can  invalidate  an 
executed  contract,  and  by  this  is  meant  that  degree  of  severity,  either 
threatened  and  impending,  or  actually  inflicted,  which  is  sufficient  to 
overcome  the  free  agency  of  a  person  of  ordinary  firmness. 
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§.  Samb.  Case  m  judgmmd,  A  crofls-bill  seeking  to  avoid  a  payment  in 
Confederate  notee  made  by  the  branch  of  the  Union  Bank  at  Memphis 
to  one  of  its  depositors  in  1862,  alleged  an  intense  state  of  excitement 
as  existing  at  the  time  over  a  rumored  military  order  requiring  all 
persons  to  receive  Confederate  money,  which  order  was  being  enforced 

^  by  a  vigilance  committee ;  that  the  terror  and  apprehension  thus  en- 
gendered was  known  to  the  depositor,  and  was  at  its  height  when  he 
was  notified  by  the  bank  to  withdraw  his  deposits,  and  to  receive  them 
in  Confederate  notes,  which  for  the  time  he  declined  to  do,  but  that 
after  a  fruitless  negotiation  of  several  days,  the  bank,  being  very  per- 
sistent, and  fearing  the  results  of  a  positive  refusal,  he  withdrew  his 
deposits,  receiving  the  greater  portion  of  them  in  Confederate  notes. 
It  is  not  alleged  that  the  depositor  was  enfeebled  by  anything  except 
age,  he  being  then  sixty -five  years  old,  or  that  he  was  not  a  person  of 
ordinary  nerve,  or  that  any  such  order  in  fact  existed,  or  was  brought 
to  his  notice,  or  that  he  knew  of  or  was  in  any  way  interfered  with 
by  the  committee,  or  that  he  was  influenced  by  the  alleged  reign  of 
terror,  or  that  the  bank  threatened  him  with  the  military,  or  that  he 
was  in  any  way  oompeUed  to  withdraw  his  deposits. 

Hdi^  That  the  facts  relied  on  did  not  constitute  duress,  and  that  the 
cross-bill  was  demurrable.     Q.  M,  Fogg  v.  The  Union  Bank^  530. 

EJECTMENT. 

1.  Ejecttment.    Adxend  poeuasion.    Charge,    The  Court  charged  the  jury 

that  if  the  defendant  in  ejectment  took  possession  in  1849,  under  a 
bond  for  title,  and  held  adverse  possession  continuously  until  his 
death  in  1865,  and  if,  after  his  death,  the  tenants  continued  to  hold 
adverse  possession  for  the  defendant's  heirs  for  seven  years,  these 
united  possessions  under  the  bond  would  form  a  bar  to  plaintifi'^s 
action. 

Hddf  This  charge  was  correct. 

2.  Same.    Same,    Estoppel,    But  it  was  erroneous  to  charge  that  if  de- 

fendant claimed  under  a  title  bond  executed  by  the  ancestor  of  the 
plaintiff,  then  the  defendant  would  be  estopped  to  deny  the  plaintiff's 
Xitle,  and  verdict  should  be  for  the  plaintiffs.  It  does  not  follow  that 
because  the  defendant  held  under  such  ancestor's  title  bond,  therefore 
he  could  not  have  such  adverse  possession  as  would  constitute  a  bar 
after  seven  years.     W,  O.  Corder,  et  ai.,  v.  M.  Dclin^  et  oZ.,  238. 

EQUITY  OF  REDEMPTION. 

See  Chancery  PRAcncE,  30. 
Equity  of  Redemption.    Where  lands  were  sold  for  partition,  and  judg- 
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mentB  were  taken  on  the  poicham  notes  after  they  fell  due,  and  a  re» 
sale  for  cash  was  ordered  to  pay  an  unoolleoted  balance  on  said  noteii 
and  title  was  vested  in  the  last  pnrchasers ; 

Held,  That  the  right  of  redemption  did  not  exist  in  the  first  purchaser 
after  the  re-sale.  A  re-sale  in  such  case  is  not  for  this  purpose  a  new 
proceeding,  to  which  the  Statutes  of  redemption  apply.  J.  H,  Hoik 
man  y«  N»  0.  Qreen,  et  a&.,  135. 


ESTATE. 

JDwisicn  (/.    See  Fsebuicption  of  Law. 

LiFB  Estate.  Righto  of  tenant  for  Ufe  and  refmoAndermtn,  Where  a  mother 
received  a  life  estate  in  her  father's  property,  which  was,  after  his 
death,  sold  under  directions  of  the  will,  by  the  Chancery  Court,  for 
partition,  and  she  purchased  a  specific  part  of  the  land,  to  the  extent 
of  her  interest,  no  money  actually  being  paid,  it  is  held,  that,  thou^ 
she  may  afterwards  sell  the  same  to  a  third  party,  who  has  notice 
of  the  proceedings  by  virtue  of  the  Chancery  Court  records,  upon  the 
death  of  the  mother,  the  children,  who  are  entitled  to  the  interest 
in  remainder,  may  recover  the  same  from  such  purchaser.  Swan^  H 
ok.,  V.  John  W.  Finney,  tt  ab.,  26. 

ESTOPPEL. 

See  Aqent,  3. 

See  Award,  1. 

See  BiLUB  and  Notes,  3. 

See  Chancery  Praoticb,  21,  26. 

See  Ejbothbnt,  2. 

See  Beplevin,    . 

See  Beb  adjudioata,  2. 

See  Sale  of  Land,  9. 

EVIDENCE. 

See  Chancery  Praotice,  16. 
See  Criminai.  Law,  1,  4,  24. 
ParoL    See  Statute  of  Frauds,    . 
See  Wills,  6,  7. 
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BUBDSBT  OF  Pboov.  Upon  cficer  to  shew  discharge  qf  duJty^  No  preBomp- 
tion  as  to  the  dischaiire  of  hiB  duty  hj  an  officer  can  prevail  m  the 
face  of  the  eyidenoe  of  failure  to  discharge  the  same,  furnished  hj 
his  own  returns.  Therefore,  where  a  constable's  return  showed  the 
leyj  of  executions  upon  property  sufficient  to  satisfy  the  same,  and 
he  had  failed  to  account  to  the  execution  creditor  for  the  proceeds, 

Bdif  That  the  cnus  is  upon  him  and  his  sureties  to  show  a  satisfactory 
disposition  of  the  property,  and  failing  to  do  so,  their  liability  for 
the  debt  attached.  Absalo/m  Mosdy  y.  M,  B,  HamUtm,  and  Jf.  B, 
HamilUm  y.  A.  Mosefy,  ei  ah.,  434. 

EXECUTION. 

EzflcunoN  FBOM  AKOTHKB  oouKTY.  VM  oih  it$  foM,  A  Justloc  of  the 
Peace  for  Coffiw  County,  issued  an  execution  on  a  judgment  which 
had  been  rendered  in  Butherford  County,  reciting  "  that  the  same 
was  obtained  before  H.  0.  C,  a  Justice  of  the  Peace  for  Butherford 
County,  Tennessee,  on  the  18th  of  March,  1861,  against  the  said  J. 
A.  M.,  as  appears  by  a  certified  execution,  issued  by  W.  D.  H.,  Jus- 
tice of   the  Peace  for  Butherford  County,  and  certified  by  James 

,  County  Court  Clerk  of  said  county,  which  is  on  file  in  my 

office.'' 

AU,  to  be  void  on  its  face.    J.  A,  Moore  v.  0.  E,  Lyneh^  287. 

EXECUTOBS. 

See  Prikgipal  akd  Subett,  1,  4. 

1.  ExBCDTOBS.    When  not  HaJbUfor  Um  of  trutl  property.  Executors  directed 

by  will  to  sell  the  property  of  their  testator  were  notified  on  the  day 
fixed  for  the  sale  of  certain  slaves  that  they  were  claimed  adversely 
by  one  who  had  taken  steps  to  test  his  title  thereto, 

Held,  A  sufficient  justification  for  postponing  the  sale  until  adjudica- 
tion of  the  title,  and  that  the  fact  of  the  slaves  being  freed  by  the 
intervention  of  the  war  before  final  determination  of  the  cause  did 
not  render  the  executors  liable  for  their  loss. 

2.  Sams.    Degree  of  diligenee,    Oaaein  judgment.    The  degree  of  diligence 

required  of  executors  acting  in  perfect  faith  is  that  which  would  be 
deemed  sufficient  in  the  judgment  of  a  reasonably  prudent  and  dili- 
gent man  in  the  management  of  his  own  afiWirs.  Thus,  where 
executors,  at  the  sale  of  trust  property,  took  notes  of  a  non-resident 
purchaser  of  reputed  wealth  at  the  time,  whose  wife  and  the  sureties 
thereon  were  legatees,  the  shares  of  the  sureties,  then  considered  as 
sufficient  security  for  the  amount  being  under  the  control  of  the  ex- 
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ecutors  in  thia  State,  and  within  the  jariadiction  of  its  CoortB,  and 
one  of  the  sureties  residing  therein,  and  where  such  execaton  failed 
to  sue  the  maker  after  maturity  of  his  notes,  and  before  his  utter  in- 
solvency, disclosed  a  month  or  two  thereafter,  or  after  his  insolvency 
but  sued  the  resident  surety  and  applied  the  shaies  of  both  sureties  to 
pro  tonto  payment  of  the  notes, 

Beld,  Under  the  circumstances,  a  sufficient  exercise  of  care  and  diU- 
gence  to  exonerate  the  executors  from  liability  for  the  unsatisfied  bal- 
ance thereon.    ^  A.  IfiekU,  a  oL,  Y,  Brotm  et  (TNeal,  Es^n,  eie^  4I5S, 

EXTRAORDINARY  PROCESS. 

1.  Extraordinary  PRocEas.    Fiai  0/  Oerk  amd  Mader.    A  biU  statiqg 

no  proper  ground  for  an  attachment^  either  original  or  ancillary, 
under  the  Code,  but  praying  process  regularly  against  the  defendant, 
which  was  served  on  him,  and  then  taken  for  confessed;  also  asking 
a  foreclosure  of  the  deed  of  trust  by  sale  of  the  property  conveyed ; 
the  attachment  was  merely  incidental  to  the  enforcement  of  this  latter 
right,  and  issued  to  preserve  the  property  in  custody  of  the  law  until 
this  could  be  done.  In  this  view,  the  attachment  was  extraoniinary 
process,  and  could  only  be  granted  by  the  Court  or  a  Judge.  Issued 
on  the  Clerk's  own  fiat,  it  was  void,  and  oonfened  no  riirhts  on  the 
Sheriflr.  ^ 

2.  Sake.    Bq>lmn  bond.    This  being  so,  a  replevin  bond  given  to  th« 

Sherifi*  for  the  property  levied  on  under  such  attachment,  was  not  au- 
thorized by  law,  and  no  decree  could  properly  be  entered  on  the  same. 
IHUin  &  Myera  v.  aDonneU,  et  a&.,  213. 

FEES. 

1.  Lien  FOR  Lawyers' Fees.  Baibroad,  Beceiver,  State.  C^iancay  pmctioe. 
SuUemerU  of  the  case:  The  State  of  Tennessee  issued  its  bonds  for  the 
purpose  of  building  railroads,  the  companies  were  to  pay  the  interest 
on  and  the  principal  of  said  bonds,  and  upon  failure,  a  certain  road 
was  put  in  the  hands  of  a  Receiver.  Chie  Receiver  claiming  authority 
under  the  State,  employed  counsel  to  oust  the  lessees  of  another 
Reciver  of  possession,  in  which  suit  they  were  successful ;  but  it  was 
finally  appealed  to  the  Supreme  Court,  and  by  the  proceedings  in  that 
case  all  its  property  was  sold.  The  attorneys  claim  that  the  litigation 
was  for  the  benefit  of  the  State,  and  that  they  are  entitied  to  a  lien 
upon  the  fund  arising  from  such  sale,  or  that  they  have  a  right  to  be 
made  defendants,  as  creditors  under  a  bill  filed  in  the  case,  praying 
that  all  creditors  of  said  road  be  made  defendants. 
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The  Court  bsj  :  "  While,  in  the  canaes  in  which  petitioners  rendered  the 
servioeRy  the  Court  would,  perhaps,  have  had  the  power  to  enforce  the 
lien  of  petitioners  upon  any  fund  coming  under  the  control  of  th^ 
Court  in  that  account ;  yet,  if  the  attorneys  seek  to  follow  the  fund  or 
property  elsewhere,  it  must  be  done  by  an  original  suit,  which  cannot 
be  prosecuted  against  the  State. 

2.  The  Court  say :  We  think  it  dear  that  the  petitioners  are  not  the  cred. 

itors  of  said  Bailroad  Company.  The  Company,  in  its  corporate 
capacity,  did  not  retain  them,  so  far  as  they  all^^ ;  nor  did  said 
CSompany  have  any  direct  interest  in  the  litigation  for  which  these 
fees  are  charged. 

3.  The  Court  say:  Upon  the  facts  stated,  the  petitioners  must  first  look  to 

Mabry,  etc.,  who  employed  them,  and  he  would,  no  doubt,  haye  the 
right  to  pay  his  counsel  fees  out  of  any  funds  that  might  come  to  his 
hands  as  Reoeiyer,  and  would,  we  have  no  doubt,  be  entitled  to  a 
credit  for  the  same  upon  settling  his  accounts  as  Beceiver,  and  the 
Court  in  the  cause  in  which  petitioners  were  engaged  would  have  the 
power  to  determine  their  right  to  a  lien  upon  any  fund  that  might 
arise  in  that  case.  Ute  StaU  of  Termenee  y.  The  Edg^idi  and  Keniudky 
Bailroad  Company,  et  aU,,  92. 

FOECIBLE  ENTRY  AND  DETAINER. 

Forcible  ezttby  and  detaineb.     When  evidence  of  title  admMbU,    As 
a  general  proposition,  the  right  of  possession  alone  is.  involved  in  the 
action  of  forcible  entry  or  unlawful  detainer,  but  the  title  may  some- 
times be  shown  as  evidence  bearing  on  the  right  of  possession.    Thus, 
where  a  defendant  insisted  that  the  tenant  from  whom  he  obtained 
possession  of  the  premises,  entered  thereon  as  the  tenant  of,  and  by 
contract  with  B,  and  not  as  the  tenant  of  the  plaintiff,  and  after- 
ward attorned  to  the  plaintiff  without  the  consent  of  B,  it  is  held  that 
the  defendant  is  not  estopped  from  showing  that  such  attornment  was 
procured  by  fraud*  or  was  the  result  of  mistake,  and  that  the  title 
was  in  B,  and  that  the  deeds  were  admissible  as  the  best  evidence  of 
this  fact     Thma»  AUiaon  v.  JR.  W.  Casey,  el  oL,  587. 

FORGERY. 

See  Crimikal  Law,  9. 

FRAUD. 

See  MoBTOAOSi 
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By  whom  U  may  he  impeaehed.    See  Chajvcebt  Practicb,  4,  27. 

1.  Deed  of  Trust.    FratuMent  eonveyanoe.    Where  a  bill  is  filed  alleging 

fraud  in  fact  in  a  deed  of  trust  securing  a  note  for  borrowed  money, 
and  the  answer  admits  that  only  a  small  portion  of  the  sum  mentioned 
in  the  note  was  advanced  prior  to  its  date,  the  Court  say:  ''This 
much  of  the  answer  b  responsive  to  the  allegation,  and  an  admission 
of  its  truth.  The  explanation  as  to  the  $12,000  being  intended  to 
cover  future  advancements  is  in  avoidance,  and  not  being  supported 
by  proof,  cannot  be  noticed.  The  recital  could  not  have  been  made 
by  mistake,  but  must  have  been  intentional,  and  being  false,  is 
evidence  of  actual  fraud." 

2.  Same.    Same.    Where  the  trustee  is  not  required  to  take  poeseesion  of 

the  goods  mentioned  in  the  deed  without  limiting  the  debtor  in  his 
discretion  as  to  the  appropriation  of  the  proceeds  of  sales,  no'  distinct 
tion  being  made  as  to  goods  to  be  bought  for  replenishing  the  stock, 
whether  for  cash  or  on  credit,  but  the  entire  stock  is  to  be  held  under 
the  trust  conveyance,  the  same  is  void,  and  if  the  amount  mentioned 
in  the  deed  is  to  stand  as  security  for  future  advancements,  to  enable 
the  debtor  to  trade  upon  the  goods  in  his  poeseesion,  and  such  others 
as  he  may  bring  into  the  stock,  the  Court  say:  ''The  conclusion  is 
irresistable  that  the  conveyance  was  made  to  hinder  and  delay 
creditors,  and  is,  therefore,  fraudulent  in  fact  and  absolutely  void." 

8.  Same.  Same,  Qianoery  Practice,  Since  the  Act  of  1851-2,  {428^91 
of  the  Code,  the  remedy  to  reach  the  proceeds  of  property  fraudulently 
conveyed  is  as  ample  without  judgment  and  return  of  nutta  bona  as  it 
was  before  with  such  judgment  and  return.  IL  W,  MeCrady  A  Co,  v. 
H.  W,  Hasdock,  et  a&.,  1. 

4.  Frauditlekt  Deed.     Void  in  part.    The  law  is  now  settled  in  this 

State,  that  an  intentional  fraud  by  the  maker  of  a  trust  deed  as  to  a 
portion  of  the  debts  provided  for,  but  not  participated  in  by  the  other 
beneficiaries  whose  debts  are  valid,  is  only  void  as  to  so  much  as  is 
embraced  by  the  fraudulent  purpose  of  the  maker,  and  concurred  in 
by  the  beneficiaries  whose  debts  are  false  and  fictitious.  Such  a  deed 
is  good  as  to  the  claims  of  other  beneficiaries. 

5.  Lien  on  notes  asbhoned.    Notes  were  assigned  and  transferred  to  two 

of  the  grantor's  creditors,  and  written  notice  given  to  the  makers  of 
the  notes,  several  months  prior  to  the  attachment  of  the  notes  by  other 
creditors ;  AeU,  that  the  lien  of  the  assignees  of  the  notes  was  superior 
by  virtue  of  the  prior  assignment  and  written  notice. 


INDEX.  639 

FRAUDULENT  CONVEYANCE— am«ifM«ed. 

6.  Aiding  in  fraxtduiiENT  oonvxtangb.  A  creditor  of  the  grantor,  with 
a  knowledge  that  the  latter  was  much  embazraased,  and  probably  con- 
templating a  fraudulent  disposition  of  his  property,  but  without  in- 
tending to  aid  him  in  consummating  his  fraudulent  purpose,  bought  a 
stock  of  goods  in  another  State  to  secure  his  own  claim,  and  at  the 
same  time  get  a  good  bargain  in  the  purchase  of  the  goods ;  and  the 
money  thus  paid  by  the  creditor  was  used  by  the  grantor  in  paying 
some  of  his  other  creditors;  hddf  that  no  fraud  could  be  attributed  to 
the  said  creditor,  and  he  was  not  liable  as  a  participant  in  the  fraud 
of  the  grantor.    A,  &  J.  TrouttiM  A  Co^  et  als^  y.  B.  Lask,  et  a&.,  162. 

GARNISHMENT. 

!•  Gabnibhhent.  Ocue  in  jvdgmenL  A  garnishee  stated,  in  answer  to  a 
garnishment,  that  he  owed  plaintiff's  debtor  $300,  but  was  informed 
a  bill  had  been  filed  to  compel  him  to  pay  this  sum  and  more,  on  a 
lien  on  property  sold  him  by  said  debtor.  The  Justice  rendered 
judgment  against  him  for  the  amount.  Afterwards,  the  garnishee 
was  held  liable  for  $840  in  the  proceedings  under  the  bill.  An  in- 
junction granted  against  him  before  he  was  garnished  was  not  served 
until  some  days  after. 

Hdiy  That  the  answer  of  the  garnishee  did  not  justify  the  rendition  of 
judgment  against  him.    J,  0,  Vertrta  v.  Wm,  Hicksy  880. 

2.  Gabnishment.  Lien,  A  garnishment  bill  held  to  give  to  the  com- 
plainant the  benefit  of  the  lien  to  secure  the  indebtedness  of  the  debtor 
to  the  garnishee,  for  unpaid  purchase  money  on  land.  As  to  other 
indebtedness  not  so  secured  by  lien,  a  judgment  only  should  haT6 
been  given  against  the  garnishee. 

8.  Saue.  Error  to  sell  land  on  time  and  free  from  the  equity  of  redemp- 
tion when  not  asked  for  in  the  bill. 

4.  Interest.  Error  to  compute  interest  from  the  date  of  Master's  report 
to  the  rendition  of  the  decree,  thus  compounding  interest  upon  the 
garnishee.     Charles  A,  MerrUl  v.  i2.  H.  Main^  et  o^  235. 

GIFT. 

m 

1.  Gut  Causa  mortib.  A  gift  oauaa  mortis  must  be  made  in  the  con- 
ceived approach  of  death.  A  general  apprehension  of  death  from 
the  mortality  of  man  will  not  be  sufficient,  but  it  must  be  an  appre- 
hension arising  from  the  peculiar  sickness,  peril,  or  danger. 

8.  JjsmsR  VIVOS.  i\iro2  trwL  If  the  intention  to  make  a  gift  «nfar  vivos, 
or  to  declare  a  trust  in  favor  of  the  wife,  be  not  clearly  made  out,  it 
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cannot  be  supported.  If  the  matter  be  enTeloped  in  doubt,  thiA 
doubt  must  prevail  against  the  hTpothesis  of  a  gift — eepedalljr  where 
creditors  are  to  be  obstructed  or  postponed  in  the  collecti<m  of  their 
debts.    Sheegog,  et  icz.,  ▼.  PerkinSf  ei  oLf  273. 

HOMESTEAD. 

1.  HoiTESTEAB.     When  alienable.    Before  the  establishment  of  the  Consti- 

tution, on  the  5th  May,  1870,  there  existed  no  Constitutional  or  other 
legal  inhibition  to  restrain  the  alienation  of  a  homestead  bj  husband, 
all  transfers  anterior  to  that  date  are  valid. 

2.  CoNanrunoN  went  into  EFFEor.     When.    The  Governor  made  proo« 

lamation  on  the  5th  of  May,  1870,  declaring  the  result  of  the  voti 
upon  the  ratification  of  the  Constitution,  which,  consequently,  went 
into  effect  upon,  and  bears  test  from  that  date.  Mcay  BUbrey  v.  J,  L 
PosUm,  232. 

INJUNCTION. 

See  Contracts,  3. 

INSOLVENT  ESTATE. 

See  Statute  of  Limitation,  4. 

INTEREST. 

See  Gabnishment,  4. 

JUDGMENT. 

See  Plbadino  and  fbactice  at  IiAw,  5. 

JUBY. 

See  Cribcinal  Law,  5,  12.  18,  21.    See  Presumption  of  Law,  2. 

1.  Constitution,  Act  of  1875,  Ch.  7.    OompenscOum  of  Jurors,    Compeiw 

sation  for  service  of  a  juror  is  not  a  common  law  right.  Such  sacri* 
fices  of  time  or  personal  service,  or  of  property,  as  this  service  re- 
quires, are  compensated  for  in  part  by  the  protection  which  the 
Government  furnishes  for  the  rights  of  persons  and  of  property. 

2,  Bight  of  Trial  bt  Jury  inviolate.    The  Bill  of  Bights  guara&teei 

to  eveiy  citizen  the  right  of  trial  by  jury  without  violation,  and  by 
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the  7th  amendment  of , the  United  States  Constitution  it  is  declared 
that  the  right  of  trial  by  jury  shall  be  preserved.  This  manifestly 
means  that  the  right  shall  never  be  encumbered  with  conditions 
which,  in  their  practical  operation,  may  impair  the  free  and  full  en- 
joyment of  the  right  The  Act  of  February  24, 1875,  entitled,  "An 
Act  to  ta^  the  losing  party  with  the  jury  fees  in  all  cases  in  civil 
suits,  and  to  repeal  J24036  and  4037  of  the  Code,"  will  operate  as 
an  attack  upon  the  integrity  of  jury  trials,  and  is,  therefore,  unconsti- 
tutional and  void. 

3.  Void  Statute.  Where  part  only  of  a  Statute  is  void,  and  the  residue 
BO  dependent  upon  and  connected  with  the  valid  part  that  it  cannot 
be  presumed  that  the  Legislature  would  have  passed  one  without  the 
other,  then  both  are  void.    Samud  M.  Neeiy  v.  The  Stale,  174. 

LAPSE  OF  TIME. 

See  Pabtnxbship. 

Lapse  of  Time.  I^^enunpHon  of  paymefU  Otreumgianees  ihai  vnU  rebut  pr^ 
tumpHon.  One  of  the  sureties  to  a  note  under  seal,  against  which  a 
presumption  of  payment  had  arisen  from  lapse  of  time,  refused  to 
sell  his  land,  upon  the  ground  that  he  was  surety  for  a  debt  for  his 
son,  and  that  the  payee  of  the  note  had  agreed  not  to  push  him  for 
the  debt  in  his  life-time,  and  that  he  feared,  if  he  sold  his  land,  the 
payee  would  make  the  money  off  him.  And  also  said  to  another 
witness  at  a  different  time,  that  he  was  surety  upon  the  note,  and  the 
payee  had  promised  he  would  not  push  him  during  his,  the  surety's 
life-time. 

Held,  sufficient  to  rebut  the  presumption  of  payment.     Humuu  Fisher, 
Adm\  V.  Charily  PhiUips,  et  ah,,  243. 

LEASE. 

ConslrvMm  of.    See  Chancery  Practice,  3. 

LICENSE. 

See  liiquoRs. 

LIEN. 

See  Chancery  Practice,  29. 

See  Fees,  1. 

41 — vol..  4. 
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See  Garnibhicent,  2. 

On  note  assigned.    See  Fbaudulbnt  conveyancb,  5. 

1.  Lien,  Mechanic's.    Does  nU  exist.    When,    No  lien  exists  in  favor  of  a 

person  who  is  not  a  machinist,  contractor,  or  undertaker,  under  J1981a 
of  the  Code,  for  merely  having  furnished  the  machinery  to  a  mill 
building,  without  having  aided  in  the  construction  of  the  building  or 
putting  up  of  the  machinery.  The  phrase  "  building  contemplated," 
in  the  Act,  is  held  to  mean  the  " house"  which  has  been  ^* constructed, 
built,  or  repaired,''  and  not  machinery  or  fixtures  placed  in  the  house 
or  building.     N.  T.  AUman  v.  B.  CorbaUj  et  al.,  74. 

2.  Mechanics'  Lien.    Enforced  where.     When  cause  may  be  tran^erred,    A 

mechanics'  lien  may  be  enforced  by  attachment,  either  at  law  or  in 
equity,  and  when  the  proceeding  is  begun  at  law,  it  is  a  proper  exercise 
of  discretion  in  the  Court  to  transfer  it  to  the  Chancery  Court,  where 
a  bill  for  a  like  purpose  was  pending,*  that  all  the  questions  arising 
might  be  there  determined. 

S.^Same.  Attachment,  WhcU  affidavit  to  stale.  But  wherever  begun,  if  the 
defendant  be  resident,  the  summons  is  the  leading  process,  and  the  at- 
tachment auxiliary,  and  the  latter  may  be  incorporated  with  the  former, 
and  while  the  usual  conditions  as  to  affidavit  and  bond,  etc.,  on  which 
the  attachment  is  issued,  must  be  conformed  to,  the  affidavit  need  not 
state  any  other  ground  for  its  issuance  than  that  such  lien  is  claimed. 
Hillmam  &  Brothers  v.  AiUhony  EanJcin^  et  ai.j  444. 

4.  Vendor's  Lien.    Does  not  pass  to  om^Tiee  of  purchase  note.     H'ften.    A 

vendor  of  land  sold,  the  deed  to  which  retains  no  express  lien  for  the 
purchase  money,  cannot  bring  suit  on  the  purchase  note  for  the  use 
of  his  assignee  of  the  note,  so  as  to  fix  or  create  a  lien  in  his  favor. 
The  lien  of  the  vendor  was  a  personal  right  in  the  first  instance, 
and  did  not  pass  by  simple  endorsement  of  the  note.  Smith  Bowlinj 
for  the  use  of  Toumjiend-  Fugate,  v.  R,  W,  <fc  B.  F.  Pearson,  341. 

5.  Vendor's  lien.   When  lost  how  may  he  restored.   Dower,   A  vendor's  lien  on 

land  may  be  lost  if  the  vendor  agrees  to  take  as  a  substitute  for  the  pur- 
chase money  any  independent  security,  but  if  the  purchase  money  ib 
not,  in  fact,  paid,  he  may  re-acquire  the  lien  by  the  act  of  the  vendee 
or  other  person  in  privity  of  estate.  Thus,  a  title  bond  by  A  to  B 
covenants  that  B  might  pay  the  consideration  by  extinguishing  A's 


INDEX.  648 

LTES^QnUinutd. 

lUbilitj  on  a  note  held  hy  C,  which  B  did  bj  substituting  his  own 
note  with  C  in  lieu  of  the  one  so  held.  A  afterwards  stayed  the 
judgment  on  this  substituted  note.  B  sold  the  land  to  D  in  consider- 
tion  of  the  discharge  of  the  judgment  by  him,  assigning  him  the  title 
bond  received  from  A.  D  paid  part  of  the  judgment,  and  executed 
his  note  to  A  for  the  balance,  who,  as  stayor,  was  compelled  to  pay 
it,  reciting  on  its  face  that  it  was  given  for^the  balance  due  on  the 
land,  and  that  it  is  a  charge  thereon. 
Hddy  That  the  lien  of  A  became  thereby  revived,  and  that  D's  widow 
was  dowable  of  the  surplus  after  its  satisfaction.  W.  T,  HoUis  v. 
Louisa  HolUs,  et  al,,  524. 

6.  Vettdob's  Libn.  When  atayor  erUiUedtohe  wbatUuied  to.  Where  execution 
on  a  judgment  for  the  amount  of  a  note  secured  by  an  express  lien 
on  land  sold  has  been  stayed,  the  stayor,  if  compelled  to  pay  it,  is 
entitled  to  be  substituted  to  the  rights  of  the  vendor  in  the  enforce- 
ment of  the  lien,  and  if  there  be  other  notes  given  for  the  land,  and 
the  proceeds  of  the  sale  are  not  sufficient  to  satisfy  all,  the  stayor 
would  be  entitled  to  his  pro  rata  share.  TT.  D.  JEZfis  v.  A.  H,  Bm" 
cot,  et  oLf  418. 

LIQUORS. 

Sbllino  OB  AjyjJJ/nEBXSQ  Liquobs.  Upon  an  agreed  state  of  facts  sub- 
mitted to  the  Court,  showing  that  the  plaintiff  in  error  had  taken 
an  oath  and  executed  a  bond  in  compliance  with  the  Statute,  and 
that  he,  two  years  afterwards,  did  sell,  etc. 

Hddy  that  the  oath  and  bond  being  sufficient  in  form  and  substance, 
and  in  strict  compliance  with  the  Statute,  and  there  being  nothing 
in  the  Statute  restricting  their  obligation  to  any  prescribed  period  of 
time,  the  law  has  been  observed  in  every  particular.  The  charge  of 
the  fact  and  its  admission,  are  to  be  taken  as  an  entirety,  to  be  in- 
terpreted as  a  single  instrument;  and  the  presentment  charging  the 
offence  to  have  been  committed  in  Giles,  the  venue  is  sufficiently 
shown.    Morris  Levi  v.  The  SuOe,  289. 

LUNATICS. 

See  Pebsoitb  undeb  disability,  1,  2. 

MAGISTRATES. 

1.  Pbactige.  Moffittratee.  JudgmenJU  Bevivol  of,  AffidaanJU  Where  the 
record  of  a  judgment  by  a  deceased  Magistrate  in  his  life-time  was 
destroyed,  and  supplied  by  affidavit,  it  is  not  necessary  to  the  effica<7 
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of  its  revival  upon  the  docket  of  another  Magistrate,  and  sabsaqiieDt 
prooeedings  thereon,  that  it  should  affirmatively  appear  that  sodi 
Magistrate  was  the  saooessor  of  the  deceased  Magistrate,  as  required 
by  23070  of  the  Code,  and  the  presamption,  in  the  absence  of  proof  to 
the  contrary,  is  that  snch  was  the  fact,  and  that  the  prooeedings  in  the 
case  were  regular. 

2.  Same.  Same,  Appeal  Judgment  vaoaied  by.  BeinalaUd.  Whm 
Where  an  appeal  from  a  Justice  was  dismissed  by  the  Circuit  Court, 
with  ooflls  against  the  appellant,  and  the  records  show  that  the 
Justice's  judgment  was  not  in  fact,  or  intended  to  be  affected,  such 
action  reinstates  the  judgment  vacated  by  the  appeal,  and  may  be 
proceeded  on  as  effectually  as  if  a  procedendo  had  been  awarded.    R. 

C,  Anderaon,  Swrvmng  Paminery  ete.^  v.  Alexander  Moore\  15. 

MABBIED  WOMEN. 
See  Damages, 

MORTGAGE. 

See  SAI.E  OF  LAKD,  7. 

MoRTOAOE.  FVaud.  Umry,  A  executed  his  note  for  $600,  and  appended 
a  paper  as  a  part  thereof,  by  which  he  "  obligates  his  farm,  bounded, 
etc.,"  for  its  payment.  The  note  included  usury,  not  apparent  upon 
its  face,  and  the  paper  attached  was  procured  by  fraud. 

Heldf  admitting  its  validity  in  form  as  a  mortgage,  it  was  void  for  this 
reason,  but  the  holder,  to  whom  it  was  assigned  after  maturity,fwas 
entitled  to  recover  the  amount  actually  received  with  lawful  interert. 
J.  W.  Wright,  AdmW,  v.  Alexander  B,  Morgan,  386. 

NEW  00I3NTY. 

See  Chakcebt  Practicb,  13. 

NEW  TRIAL. 

See  Cbimikal  Law,  15. 

NOTICE. 

See  ASBIOKMEMT. 

See  Sale  OF  LAND,  4. 
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1.  NxnSANGE.    JuritdieHon  of  the  Chaneery  Court,    The  Act  of  1851-2,  car- 

ried into  the  Code,  33403,  authorizing  Courts  of  Law  to  ahate  nui- 
sanceR  where  the  fact  of  nuisance  ifi  found  in  a  civil  action,  does  not 
take  away  the  jurisdiction  of  a  Court  of  Chancery. 

2.  Same.    Same,    The  jurisdiction  of  the  Chancery  Court  to  interfere, 

does  not  attach,  unless  it  appears  that  the  existence  of  the  nuisance  is 
manifest,  and  the  injury  resulting  therefrom  not  susceptible  of  adequate 
compensation  at  law,  or  such  as  from  its  continuance,  must  occasion 
a  constantly  recurring  grievance,  which  an  injunction  alone  can  pre- 
vent.   If  the  right  be  doubtful,  it  must  first  be  established  at  law. 

S.  Sams.  Same.  Oaie  in  judgment.  Bill  to  remove  a  mill-dam,  an  al- 
leged nuisance,  causing  the  water  to  overflow  the  adjoining  lands,  pro- 
ducing sickness,  and  rendering  permanently  unhealthy  the  neighbor- 
hood near  by.  The  proof  failing  to  show  a  clear  and  manifest  right 
to  the  relief  sought,  the  decree  of  the  Chancellor  dismissing  the  bill 
is  affirmed. 

4.  Sam£.  Coste.  Where  a  successful  party,  (a  defendant  in  a  bill  to  abate 
a  nuisance)  here  and  in  the  Court  below,  was  in  part  chaigeable  with 
an  unnecessary  amount  of  testimony  taken, 

Heldf  liable  for  one-half  of  the  entire  costs  in  both  Courts.    R.  E,  La*- 
KiJter  and  WVe,  v.  QarreU  &  Broum^  368. 

OFFICES  AND  OFFICERS. 
See  Evidence. 

PABENT  AND  CHILD. 
See  Damages. 

PARTNEESHIP. 

See  Supreme  Court,  7. 

Partnership.  Implied  eettlemeni.  "W here  a  former  partner  and  brother, 
having  been  a  book-keeper  of  the  firm,  had  been  in  constant  corre- 
spondence with  his  brother  since  the  dissolution,  had  received  from 
him  from  time  to  time,  a  settlement  of  the  accounts  between  them, 
had  been  perfectly  satisfied  with  this  settlement,  and  knew  that  the 
balance  was  against  him ;  upon  bill  filed  to  open  the  accounts,  more 
than  twenty  years  having  elapsed  since  the  dissolution  of  the  firm,  and 
nearly  that  period  before  filing  the  bill.    1/e/d,  that  the  lapse  of  time 
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would  be  almost  conclasive  evidence  of  Batiefactory  adjostment  be- 
tween the  parties.  B,  J.  Farrar,  AdnCvj  v.  Thtmax  SKepherp,  et  aU^ 
190. 

PERSONS  UNDER  DISABILITY. 

1.  pEBflONS  UKDEB  DISABILITY.      Lunolic.      County  Court.    JurisdictUm  of 

NoHoe.  Where  proceedings  are  commenced  in  the  County  Court  to 
have  a  person  declared  a  lunatic,  and  a  guardian  appointed,  personal 
notice  and  service  of  a  copy  of  the  petition  upon  such  party  is  re- 
quired. The  Couit  say :  "  It  was  never  intended  by  the  Legislature 
that  so  important  a  proceeding  as  that  of  declaring  a  party  a  lunatic, 
and  taking  charge  of  his  person  and  his  estate,  «hould  be  consummated 
without  personal  notice.    Dennis  Doner,  by  nextfriendj  ex  parte,  81. 

2.  Pebsonb  undeb  Disability.    Lumatia,    Damages  for  injuria  eomnattied 

by.  Torts.  In  a  civil  action  to  recover  damages  for  an  injuiy  inflicted 
upon  the  person  or  property  of  another  by  a  lunatic,  insanity  cannot 
be  looked  to  as  a  justification  of  the  wrong,  and  while  the  insane  per- 
son will  be  liable  for  actual  damages  resulting' from  the  injury,  puna- 
tive  or  vindictive  damages  cannot  be  recovered.  Henry  Ward  and  kis 
Guardian,  Oray,  v.  James  K.  Conaiser,  64. 

PLEADING  AND  PRACTICE  AT  LAW. 

See  Magistrate,  1,  2. 

See  Pbesumption  of  law,  2. 

See  SuMMABY  Pboceedinos,  1,  2. 

1.  PLEADma.    Abandonment  of  original  suit  by  amendment,  where  dedairatien 

is  not  changed  to  eomform  to  wrii.  Where  a  suit  is  brought  by  the  hus- 
band in  his  name  as  such,  and  afterwards  amended  so  as  to  stand  as 
the  suit  of  himself  as  administrator,  for  the  use  of  his  children,  it  is 
an  abandonment  of  the  original  suit  as  husband ;  and  unless  the  dec- 
laration be  amended  so  as  to  conform  to  the  changed  condition  of  the 
suit,  the  action  as  amended  cannot  be  maintained. 

2.  Attachment.    Abandonment  cf,  icith  suiL    Where  an  ancillary  attach- 

ment has  issued  in  aid  of  the  suit  as  husband,  and  the  amendment  afl 
stated  is  made,  the  attachment  is  also  abandoned,  with  the  suit. 
Jere.  Hagerty  v.  F,  M,  Hughes,  222. 

8.  Practice.  ConOnuanoe,  The  discretion  of  the  Circuit  Court  in  the 
matter  of  continuances  will  not  be  interfered  with,  unless  it  clearly 
appears  that  it  has  been  improperly  exercised. 
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4.  Saue.     Charge  upcnfatiB  not  in  the  record.    Effect  of.    A  charge  upon  a 

fltate  of  facts  not  in  the  record,  is  ground  of  reversal  if  calculated  to 
mislead  the  jury,  but  such  reversal  will  not  be  granted  upon  a  mere  ab- 
stract proposition  wholly,  without  evidence  to  authorize  it,  and  when 
from  its  very  nature,  the  jury  could  not  have  predicated  their  verdict 
upon  it    J,  P.  Bexfard  v.  -B.  J,  Pulley,  364. 

5.  Void  JuDGiCENT.  Judgment  on  a  note  against  several  defendants  before 

a  Justice  of  the  Peace,  one  of  whom  alone  appealed  to  the  Circuit 
Court,  which  gave  judgment  against  him  and  the  other  parties  to 
the  note,  from  which  one  of  them  appealed  to  this  Court. 

Held  a  void  judgment :  no  appeal  having  been  taken  by  the  appellant 

from  the  judgment  against  him  by  the  Magistrate,  to  the  Circuit 
Court,  he  had  no  status  in  that  Court,  and  has  none  here.  H,  P. 
Oowan  V.  J.  P.  Morriaon,  ei  a&.,  378. 

0.  Practice.    Jiuigmeni  may  be  correded  by  court.    When.    Plaintiff  sued  in 

replevin  for  a  piano,  which  was  delivered  to  him  under  the  writ 
Defendant  recovered.  The  jury  fixed  the  value  of  the  piano  at  $600, 
the  damages  at  $157.  The  Court  entered  a  judgment  that  the  plain- 
tiff return  the  piano,  but  if  he  failed  to  do  so,  that  defendant  recover 
of  plaintiff  and  his  surety  on  replevin  bond  the  sum  of  $757,  the 
value  of  the  piano  and  damages  assessed,  thus  allowing  the  party  to 
return  the  piano,  and  defeat  the  entire  money  judgment,  including 
the  damages. 

Held,  under  J2877  of  the  Code,  the  error  is  the  result  of  mistake,  and  th« 
same  appears  on  the  face  of  the  record,  and  the  Court  should  have 
amended  the  judgment  so  as  to  conform  to  the  finding  of  the  jury. 
TungtaU  v.  Schoenpfiug,  43. 

PRESUMPTION  OF  LAW. 

See  J^ABTNEBSHIP. 

See  Supreme  Court,  3,  4, 10, 11. 

1.  Prebuhftion  of  Law.     To  whcU  property  subject  of  an  agreement  relates. 

The  widow  and  heirs  of  an  intestate,  if  otherwise  competent  to  con- 
tract, may  agree,  in  writing,  to  divide  his  personal  estate  among 
themselves,  and  without  evidence,  other  than  the  written  agreement, 
the  presumption  would  be  that  it  applied  to  the  whole  estate. 
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2.  PBACncE.  Jury  recalled  for  further  ingtructians.  After  failure  of  a  juiy 
to  agree,  at  the  inatanoe  of  defendant,  thej  were  recalled,  and  farther 
instructed  hj  the  Judge.  No  exception  being  taken  to  the  additional 
charge, 

Heldf  Not  ground  for  reyersal.    Baehad  Buck  v.  Lafixyette   Buck,  el  dis., 
392. 

PRINCIPAL  AND  SUREBTY. 
See  BiLiA  AND  Notes,  8,  16. 
See  Chancery  Practice,  19. 
See  Lapse  of  Time. 

On  Administralar^s  Bond,    See  Chancery  Practice,  25. 

1.  Sureties  upon  Execxttors'  Bond.    Not  liable  for  equiiabU  assets,  Slayes, 

like  real  estate,  deyised  by  a  testator  to  be  sold  bj  his  executor  to  pay 
debts,  were  only  equitable  assets,  and  the  executor  takes  them  as  such, 
with  nothing  more  than  a  power  to  sell  for  the  purpose  of  paying 
debts,  the  title  passing  to  the  deyisees  subject  to  this  power  of  the 
executor.  And  in  such  cases  the  sureties  of  the  executor  are  not  re- 
sponsible for  the  proper  administration  of  the  equitable  assets  thus 
coming  into  the  hands  of  the  executor.  Chas,  F.  Wallj  et  al,,  y.  John 
K  Allen,  et  al,,  210. 

2.  Principal  and  Surety.    Stayor.     What  will  release.    Astayor  will  not 

be  released  upon  the  ground  "  that  it  is  a  jcontract  or  agreement  for 
delay,  without  his  consent.''  Where  such  agreement  is  after  judg- 
ment, and  only  a  yoluntary  promise,  not  founded  upon  any  consid- 
eration, and  not  binding  upon  the  creditor. 

3.  Same.    Same.    The  stayor  will  be  released,  when,  by  the  actiye  inter- 

ference of  the  creditor,  the  burden  of  the  debt  has  been  shifted  from 
the  property  of  the  principal,  after  a  specific  lien  is  fixed  upon  it,  so 
as  to  throw  it  upon  the  surety.  Samuel  Watacn  y.  2).  Z.  Beed^  el  ah. 
49. 

4.  Llabiuty  of  Sureties  of  Refresentatiye  and  Guardian.    The 

purpose  of  the  Act  of  1847-8,  Code,  §2489,  is  to  haye  the  accounts  of 
the  executor  or  administrator  who  might  haye  any  estate  of  an  infant 
in  his  hands  settled  and  made  matter  of  record,  with  nothing  left  for 
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the  party  to  do  in  his  repreeentative  capacity,  before  being  appointed 
guardian  of  the  infant.  The  settlement  draws  the  distinct  line  be- 
tween the  two  fiduciary  relationshipSi  and  locates  the  liability ;  and 
the  sureties  are  liable  upon  the  respective  bonds,  as  the  facts  may 
show.     La  FaifeUe  ^aellf  ei  al.^  v.  James  HamUUm,  ei  al.,  304. 

PUBLIC  PRINTING. 

1.  PuBUC  Printing.    Ad  of  1873.    On  March  21,  1873,  an  Act  was 

passed  by  the  Legislature  repealing  these  provisions  of  the  Code  which 
created  the  office  of  Public  Printer,  and  providing  for  his  election, 
but  with  a  proviso  that  *^  this  Act  shall  in  no  way  afiect  the  rights 
and  duties  of  the  present  Public  Printers."  Afterwards,  an  Act,  taking 
immediate  effect,  was  passed,  authorizing  the  Secretary  of  State,  etc., 
to  award  the  public  printing  to  the  lowest  bidder,  etc.  On  March  25, 
1873,  an  Act  was  passed  requiring  the  assessor  to  furnish  tax  lists  to 
certain  persons,  and  making  it  the  duty  of  the  Comptroller  to  furnish 
the  Clerks  of  the  County  Courts  the  printed  forms  for  listing,  to  be 
distributed  by  the  Clerks  to  the  assessors,  etc. 

Hddj  It  is  obvious  that  the  Legislature  intended  to  require  the  Comp- 
troller to  have  blank  forms  printed  for  distribution  by  the  County 
Court  Clerks  to  the  assessors,  who  were  then  to  furnish  them  to  the 
tax  payers.  The  blank  forms  ordered  to  be  printed  by  331  of  the  Act 
of  1873,  ch.  118,  fall  within  the  meaning  of  the  term  "  public  print- 
ing," as  used  in  the  Statutes.  Whatever  printing  is  done  by  order  of 
the  legislature,  or  in  pursuance  of  a  law,  for  the  State,  is  public 
printing,  whether  it  be  printing  the  journals  and  acts  of  the  Legisla- 
ture, or  legal  opinions,  or  whether  it  be  in  the  shape  of  job  work. 
The  printing  of  the  blank  forms  under  §31  of  the  Act  of  1873,  ch.  118, 
was  public  printing,  in  the  shape  of  job  work,  for  the  reason  that  it 
was  to  be  done  for  the  public,  in  pursuance  of  law. 

2.  The  Public  Pbinter  is  a  public  officer,  etc.     Contracts,  impairing 

of.  Constitution.  The  Public  Printer  is  an  officer  of  the  State,  but 
since  the  contracts. designed  to  be  protected  by  §10  of  the  first  Article 
of  the  Constitution  are  contracts  by  which  perfect  rights,  certain, 
definite,  fixed,  private  rights  of  property  are  vested,  it  follows  that 
Jones,  Purvis  &  Co.  held  the  office  of  Public  Printers  as  a  public 
trust,  subject  to  the  power  of  the  Legislature  to  discontinue  it  at  any 
time,  or  to  be  resigned  at  their  pleasure  at  any  time  by  them,  and  not 
as  {^  contract  protected  from  impairment  under  the  Constitution  of  the 
United  States.  From  the  date  of  the  repealing  Act  they  ceased  to  be 
officers  of  the  State,  and  could  claim  no  rights  accruing  after  the  date 
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of  the  repealing  Act.  The  repeal,  however,  oould  not  affect  any  rights 
which  had  vested  before  their  office  was  abolished.  These  would  be 
protected  by  the  Constitution  of  the  United  States,  and  these  are  the 
only  rights  intended  to  be  protected  by  the  proviso  to  the  second  seo- 
tion  of  the  repealing  Act.  JoTies,  Purvis  <fe  Co.,  v.  W,  W.  Hcbbn^  et  al. 
113. 

RECEIVER. 
See  Fees,  1. 

REGISTRATIOlf. 

See  SAiiE  OF  Land,  4. 

RENTS  AND  PROFITS. 

See  Saus  of  LAin>,  3. 

REPLEVIN  BOND. 

See  Chancery  Practice,  18. 

See  Extraordinary  Progebb,  2. 

Replevin  bond.  EstoppeL  The  replevin  bond  in  this  case  being  a  clear 
and  distinct  undertaking  to  pay  the  debt  on  the  condition  prescribed, 
or  the  value  of  the  property  attached  with  the  interest,  and  the  valne 
of  the  property  not  being  fixed  in  the  bond,  as  might  have  been  done, 
the  surety  is  estopped  to  deny  the  validity  of  the  bond,  or  the  legality 
of  the  proceedings  under  which  it  was  obtained,  and  he  is  liable 
thereon  for  the  amount  of  the  decree  rendered  on  said  bond.  Dale 
<fe  Frienon  v.  Heffner  &  Dunoan^  217. 

RES  ADJUDICATA. 

See  Contracts,  3 

1.  Statement.  Wallis  Estill,  Sr.,  dying  in  1835,  devised  a  portion  of 
his  "  Crow  Creek  "  tract  to  his  executor  in  trust  for  his  slaves,  stipu- 
lating for  their  residence  and  employment  thereon  under  his  control : 
the  profits  of  the  farm  to  go  to  the  use  of  the  slaves  and  their  off- 
spring, after  deducting  an  annual  rent  to  the  estate  to  be  fixed  by  the 
executor.     At  the  end  of  twenty  yearp,  they  were  to  be  emancipated, 
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unless,  by  misconduct,  thej  forfeited  their  right  to  freedom ;  in  which 
event  they  were  to  be  sold.  The  farm,  at  the  end  of  that  time,  was 
to  be  divided  among  them  in  lots  at  the  discretion  of  the  executor ; 
the  title  remaining  in  him  as  trustee,  and,  in  the  event  of  his  death 
before  effectuating  these  purposes  intestate  and  without  an  executor^ 
the  Court  was  to  appoint  some  one,  among  several  persons  mentioned 
by  the  testator  as  "  representatives,''  to  do  so.  A  codicil  provides  for 
the  sale  of  the  land,  and  investment  of  proceeds  in  other  land,  sub- 
ject to  the  same  trust.  The  slaves  were  removed  to  the  ^^Crow 
Creek  "  tract,  but  the  executor  died  in  1847,  without  selling  it,  and 
his  executor  failing  to  qualify,  P.  S.  Deckerd,  one  of  the  so  styled 
"  representatives,"  was  appointed  by  the  County  Courj  as  administror 
tor  de  bonis  turn  earn  teatamenio  annexe  of  the  estate  of  Estill,  Sr.  On 
June  28,  1848,  Kincaid  and  others  filed  their  bill  against  the  admin- 
istrator and  others  for  an  adjustment  of  matters  relating  to  the  estate. 
In  August,  1849,  the  administrator,  by  petition  in  the  cause,  applied 
for  a  sale  of  the  "Crow  Creek"  tract,  and  at  the  February  Term, 
1850,  reported  a  sale  thereof  to  his  brother,  David,  at  $15  per  acre, 
which,  being  afterward  confi^rmed,  they  jointly  conveyed  to  Steven- 
son, October  1,  1853,  who  was  to  pay  $20  per  acre  for  the  tillable 
land,  reference  being  made  in  the  deed  to  the  proceedings  in  Kincaid 
V.  Deckerd,  in  regard  to  the  sale  and  title  to  said  land.  Stevenson 
afterward  conveyed  the  land  to  Alloway.  By  petition  in  the  cause, 
August  19, 1853,  the  administrator  obtained  an  order  of  sale  for  land  al- 
leged to  have  been  bought  with  proceeds  of  sale  of  the  "  Crow  Creek  " 
land.  Kincaid  amended  his  bill  in  January,  1849,  and  sought  to  sub- 
ject the  slaves  to  sale  for  alleged  misconduct.  His  application  was 
refused,  the  administrator  resisting  it,  who,  however,  afterward, 
becoming  owner  of  a  number  of  interests  in  the  estate,  made  a  simi- 
lar application,  by  petition,  in  the  cause,  which  was  granted,  subject, 
however,  to  the  right  of  the  slaves  to  contest  the  correctness  of  the 
decree.  In  none  of  these  proceedings,  either  in  the  bill  or  amended 
bill  or  petitions,  were  the  slaves  made  parties  or  represented.  On 
September  12,  1853,  they,  by  next  friend,  brought  a  bill  against  the 
administrator,  to  enjoin  their  sale,  and  at  February  Term,  1855,  a 
decree  was  entered  accordingly,  and  declaring  their  emancipation 
upon  complying  with  the  terms  of  the  Statute  on  the  subject ;  and  at 
the  same  time  this  cause  was  consolidated  with  that  of  Kincaid  v. 
Deckerd.  At  the  August  Term,  1857,  a  decree  was  entered,  headed 
as  follows:  "Kincaid,  et  aL^  v.  Deckerd,  Stevenson,  el  aL,  and  Sam 
and  others,  by  next  friend,  v,  Stevenson,  Kincaid,  et  a/.,  and  Crisman 
V.  Deckerd,  el  al."  The  decree  vests  the  title  in  the  "  Crow  Creek  " 
land  in  Stevenson ;  gives  the  proceeds  of  a  note  given  by  Stevenson, 
in  the  hands  of  another,  to  Sam  and  the  other  negroes  suing,  and  re- 
cites that  it  goes  to  them  or  their  trustee,  as  a  payment  of  their  in- 


662  INDEX. 

BEH  ADJUDICATA— OwKmttcd. 

tereflt  in  the  land  under  the  will,  etc.  The  books  of  the  Court  being 
destroyed  or  lost  during  the  civil  war,  parts  only  of  the  records  in 
these  causes  were  exhibited  in  the  present  suit,  which  is  a'  bill  filed 
by  the  negroes,  in  1865,  against  Deckerd,  Stevenson  and  Alloway, 
setting  up  their  title  to  the  "  Crow  Creek  "  land,  as  beneficiaries  un- 
der the  will,  alleging  that  it  had  been  disposed  of  under  proceedings 
to  which  they  were  not  parties:  first,  to  the  administrator  himseLf, 
through  his  brother,  David,  and  by  them  to  Stevenson,  who  con- 
veyed it  to  Alloway — praying  that  the  cloud  upon  their  title,  caused 
by  these  deeds,  be  removed,  and  for  Tenia  and  a  receiver.  Stevenson 
and  Alloway  answer,  relying  mainly  upon  a  plea  of  former  adjudi- 
cation, supported  by  the  records  in  the  consolidated  causes  herein 
before  recited. 


Held:  Be9  adjudicata.  The^defenoe  of  former  adjudication  cannot 
be  sustained  by  the  facts  set  forth  in  the  above  statement,  and  the 
efiect  of  the  consolidation  of  the  causes  in  1855  was  not  such  as  to 
make  the  decree  of  August,  1857,  divesting  and  vesting  title  to  the 
land,  binding  upon  the  negroes,  neither  Stevenson  or  the  slaves,  so 
far  as  it  appears,  having  never  been  made  parties  to  the  bill  of  Kin- 
caid  V,  Deckerd,  under  which  the  land  was  sold,  either  before  or 
after  the  consolidation,  and  the  consolidation  itself  not  having  the 
effect  to  make  them  such.  Furthermore,  that  Stevenson  never  hav- 
ing been  made  party  to  the  bill  of  the  negroes  by  their  next  friend 
in  1853  against  Deckerd  to  enjoin  their  sale,  resulting  in  the  decree 
declaring  their  right  to  emancipation  in  1855,  the  date  of  the  consol- 
idation of  the  two  causes,  there  was,  consequently,  no  pleading,  in 
either  case,  to  bring  about  a  contest  between  either  Deckerd  and  the 
slaves,  or  Stevenson  and  the  slaves,  as  to  the  title  of  the  slaves  to  the 
land  in  controversy. 

2.  Chahcebt  JuBiSDicrioK.    Bemoval  of  doud  from  tUU.    EtUyppeL    MfLsm.^ 

Parties  are  not  estopped  from  prosecuting  a  bill  to  remove  a  cloud 

from  their  title  to  land,  the  cloud  consisting  of  deeds  void  for  the 

want  of  authority  in  the  original  vendor  to  sell,  because  under  the  > 

color  of  legal  proceedings  they  had  received  a  portion  of  the  proceeds 

of  sale ;  but   they  are,  nevertheless,  accountable  for  so  much  thereof 

as  came  into  their  possession  and  use.    Asking  equity,  they  must  do  ^ 

equity. 

3.  Same.    Same.     In  a  bill  to  remove  a  cloud  from  title,  the  complain-  ' 

ant  ifiust  show  the  legal  title  to  be  in  himself,  and  that  the  other  has 
a  mere  appearance,  without  the  reality. 


N   . 


JNDEX.  653 

KE8  ADJUDIOATA— Om^ued. 

i.  Trust  Pbopeett.  When  tUU  to  hmtfieiary  heooma  absolute,  etc.  Where 
real  property  is  given  to  one  in  trust  for  another,  and  the  objects  of 
the  trust  are  completed,  or  the  trust  has  become  impracticable,  the 
property  vests  absolutely  in  the  beneficiary.  But  where  property  is 
ordered  to  be  sold  by  a  will,  and  proceeds  directed  to  be  invested  in 
other  property,  whether  on  a  continuing  trust  or  otherwise,  no  title 
can  accrue  to  the  beneficiary  of  the  first  property.  His  title,  if  it  ac- 
crue at  all,  will  become  absolute  only  either  in  the  property  to 
be  bought  or  in  the  proceeds  of  the  first  property. 

6.  Same.  AdminietnUorlde  bonis  non^  etc.  Where  a  will  creates  a  trust  to  be 
performed  by  the  executor,  and  the  executor  dies,  and  the  County  Court 
appoints  <m  adnUnistraior  de  bonis  non,  with  the  will  annexed,  such  ap- 
pointee has  no  authority  to  execute  the  trust. 

REVENUE. 
See  Liquors. 

SALE  OF  LAND. 

flee  Chancery  Practicb,  29. 

See  CoNSTiTDTiONAL  Law,  2. 

See  Garnibhmekt,  3. 

4 

1.  Chancery  Sale.  Advanced  bid.  A  person  ofTering  to  advance  the  bid- 
dings at  a  Master's  sale,  and  not  making  any  exception  to  the  last 
sale  under  such  advanced  bid,  becomes  a  quasi  party,  and  bound  by 
subsequent  proceedings.  The  Court  has  power  to  hold  the  partieif 
bound  by  acts  of  this  character,  and  not  allow  its  proceedings  to  be 
trifled  with.     Jamei*  W,  AUen,  Adm^r,  v.  Edward  H,  East,  Adm\  308. 

.  2.  Sale  op  Land.  Defieisney  in  qfuarUity.  Abatement  in  price  for.  When, 
A  lot  represented  to  the  purchaser  as  fronting  sixty-two  feet  on 
High  street,  and  running  back  one  hundred  and  seventy  feet  to  an 
alley,  in  Nashville,  Tennessee,  was  sold  for  $12,815  in  gross.  Before 
confirmation  of  the  sale,  the  purchaser  applied  for  relief,  on  account 
of  a  deficiency  in  quantity  of  two  feet  front. 

Held,  The  purchaser  is  entitled  to  no  relief. 
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3.  Same.    Same.    Rents.    The  purchaser  was  entitled  to  poaseasioii  from 

confirmation,  and,  as  possession  was  not  obtained,  he  maj  reoorer 
rents  from  that  time.  Tkomaa  and  Mary  Sfiidde  v.  Hannah  Thompson, 
227. 

4.  Statement.    P.  L.  Nichol,  on  April  2,  1870,  for  love  and^  affection. 

conveyed  the  real  estate  in  litigation  to  his  wife,  Sue  M.  Nichol,  upon 
the  following  trusts  ani  conditions,  to-wit :  **  for  her  sole  and  separate 
use  during  the  joint  lives  of  the  said  Sue  M.  and  myself ;  but  if  I  sur- 
vive her  (the  said  Sue  M.)  then  the  property  herein  conveyed  and 
given,  to  be  vested  in  me,  the  survivor,  my  heirs  and  assign  forever. 
In  case  of  my  death  before  said  Sue  M.,  then,  and  in  that  event,  to 
her,  the  said  Sue  M.,  for  life,  with  remainder  to  the  children  bom  of 
the  marriage  of  said  Sue  M.  and  myself,  or  the  representatives  of  such 
of  our  children  as  may  be  dead,  and  such  interest  as  my  daughters 
inay  receive  and  take  under  this  trust,  is  given  and  conveyed  to  them, 
to  their  sole  and  separate  use,  free  from  the  debts,  liabilities  and  con- 
tracts of  their  husbands,  or  of  any  husbands  each  may  have;  and  said 
Sue  M.  is  hereby  empowered   to  sell,  lease,  mortgage,  exchange,  rent 
or  otherwise  dispose  of  the  property  herein  given  and  conveyed,  and 
whenever  any  of  the  property  herein  mentioned  is  sold  and  disposed 
of,  the  proceeds  are  to  be  invested  to  the  same  trusts,  and  held  as  afore* 
said."    On  May  4th,  1872,  P.  L.  Nichol  and  wife  entered  into  a  writ- 
ten contract,  which  was  duly  signed  and  acknowledged,  with  A.  C. 
Nichol,  in  which  it  was  agreed   that   they  would  sell  and  convey  to 
him,  the  said  A.  0.  Nichol,  said  property,  in  consideration  of  which 
he  agreed  to  pay  $15,000,  $8,500  in  cash,   and  the  balance  to  be  se- 
cured by  two  notes,  the  cash  and  notes  to  be  placed   in  the  4th  Na- 
tional Bank,  **  subject  to  such  claims  as  are  now  a  lien  upon  the  pro- 
perty."   The  liens  on  the  property  were  as  follows :  on  July  23,  1870, 
P.  L.  Nichol  and  wife  joined  in  a  deed  of  trust  upon  part  of  the  pro- 
perty to  P.  Lindsley,  to  secure  a  debt  of  P.  L.  Nichol  to  Trabue,  ex- 
ecutor of  the  estate  of  Joseph   Woods.    On  September  21, 1870,  said 
Nichol  and  wife  again  joined  in  a  deed  of  trust  conve3ring  another 
part  of  the  property  to  W.  J.  Arrington,  to  secure  a  debt  of  $600  dae 
from  P.  L.  Nichol  to  Samuel  Bugg.    On  February  13, 1872,  they  again 
conveyed  the  property  to  P.  Lindsley,  in  trust,  to  secure  B.  Nichol,  as 
accommodation  endorser  on  a  note  for  $8,098  39,  executed  by  P.  L. 
Nichol  for  a  debt  due  from  him  to  Davidson  County.    P.  L.  Nichol 
and  wife  filed  their  bill  against  A.  C.  Nichol  to  compel  a  specific  per- 
formance of  the  aforesaid  contract,  and  joined  with  him  as  defendant, 
the  4th  National  Bank.    Afterwards  they  filed  an  amended  bill,  mak- 
ing the  parties  claiming  under  the  several  deeds  of  trust,  the  County 
of  Davidson,  and  the  minor  children  of  P.  L.  and  Sue  M.  defendants, 
and  charging  that  a    specific  performance,  as  prayed  in  the  original 
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bill,  would  be  manifestly  to  tbe  interest  of  all  concerned.  Lindsley, 
trustee,  and  B.  Nichol,  filed  their  answers  as  a  cross-bill,  praying 
a  specific  performance,  or,  if  this  cannot  be  had,  then,  that  their  rights 
under  their  deeds  of  trust  be  enforced,  and  for  general  relief.  The 
County  of  Davidson  files  its  bill,  charging  that  the  deed  of  gift  from 
P.  L.  to  his  wife  was  fraudulent,  and  made  to  hinder  and  delay  cred- 
itors, and,  consequently,  that  it  has  the  right  to  go  behind  all  the  trust 
oonveyances,  and  have  the  deed  of  gift  set  aside,  and  the  property  held 
subject  to  its  debts.  A.  0.  Nichol  resists  the  prayer  of  the  bill  to  com- 
pel him  to  specifically  perform  the  contract,  and  alleges,  and  his  allega- 
tions are  sustained  by  the  proof,  that  a  few  days  after  the  execution 
of  the  contract,  he  was  apprised  of  the  trusts  upon  which  the  convey- 
ance was  made  to  Mrs.  Nichol,  a  fact  that  was  not  disclosed  by  P.  L. 
Nichol,  with  whom  alone  he  n^^tiated,  and  that  as  soon  as  he  made 
this  discovery  he  offered  to  rescind  the  contract,  which  was  refused  ; 
and  he  charges,  that,  by  reason  of  such  trusts  in  the  conveyance  to  Mrs. 
Nichol,  they  could  not  convey  to  him  a  good  title. 

Hdd:  Notice.  Effect  of  rtgidraJtUm,  Duty  of  vendor.  A  vendor  asking 
a  specific  performance,  cannot  excuse  himself  for  not  disclosing  to  his 
vendee,  defects  in  his  title,  by  saying  that  these  defects  might  have 
been  discovered  by  examination  of  the  records  in  the  Register's  office, 
and,  therefore,  the  fact  that  the  deed  of  gift  was  recorded,  did  not 
affect  the  vendee  with  notice,  it  being  the  duty  of  the  vendor  to  fully 
disclose  the  nature  and  condition  of  his  title. 

6.  Executory  contract.  Defects  in  tUle.  It  is  an  unquestioned  rule  of 
law,  that,  so  long  as  a  contract  for  the  sale  of  land  remains  executory, 
the  purchaser  is  not  bound  to  proceed  to  execute  it,  when  it  appears 
by  reason  of  defects  not  previously  disclosed  to  him,  the  vendee  cannot 
make  a  title  free  from  doubt. 

6.  Doubtful  title.    Bights  of  the  purchaser.    A  vendee  cannot  be  com- 

pelled to  execute  such  a  contract,  where  it  is  doubtful  whether  the  ven- 
dor can  make  him  a  good  title.  It  is,  therefore,  held,  that,  it  being  a 
doubtful  question,  whether,  under  the  deed  of  gift  the  vendee  could  ac- 
quire a  perfect  title,  he  could  not  be  compelled  to  specifically  execute 
his  contract. 

7.  Vendor  cannot  avoid  one  deed  to  make  another  good.    A  vendor 

cannot,  for  the  purpose  of  conveying  to  his  vendee  a  good  title,  avoid  a 
deed  which  he  himself  has  previously  executed,  the  existence  of  which 
casts  a  doubt  upon  the  validity  of  the  title  sought  to  be  communi- 
cated to  the  vendee,  by  charging  that  it  was  fraudulent,  made  for  the 
purpose  of  hindering  and  delaying  creditors. 
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8.  Vendee  BEquiRED  to  aocept,  if  good  titlb  cas  be  made  on  finai. 

HEARING.  ISik  must  not  be  different  from  vfluU  was  contracted  for.  In  m 
case  where  there  is  no  fraud  or  ooncealment,  if  the  vendor  be  able  to 
make  a  dear  title  upon  final  hearing,  the  purchaser  will  be  required 
to  accept  it ;  but,  where,  as  in  the  present  case,  it  would  require  a  sale 
of  the  propert7  under  a  decree  of  the  Court,  to  communicate  a  good 
title,  the  purchaser  is  not  bound  to  accept  it,  because  this  would  be 
such  a  title  as  he  had  not  bargained  for. 

9.  AocEFTANCE  OF  NOTE.    EttoppeL    A  Creditor  who  accepts  a  note  for  hia 

debt,  is  not  estopped  from  filing  a  bill  to  set  aside  a  conveyance,  pre* 
viously  made  in  fraud  of  his  rights. 

10.  Practice.  Answer  filed  a»  eross-hiU.  The  Statute  allowing  an  answer 
to  be  filed  as  a  cross-bill,  does  not  limit  it  to  purposes  of  defence,  but 
puts  it  upon  the  same  footing  as  a  cross-bill  proper. 

11.  Power  TO  mortqaoe  construed.  It  is  held,  that  the  power  in  the 
deed  to  the  wife  to  mortgage  the  property,  must  be  construed  to  mean 
that  anj  mortgage  executed,  must  be  for  the  purpose  of  carrying  out 
the  trusts  mentioned  therein,  and  not  to  secure  the  husband's  outside 
indebtedness. 

12.  Void  deed.  Subsequent  eredUors.  A  deed  void  as  to  existing  creditors, 
is  void,  also,  as  to  subsequent  creditors.  P.  L.  Niehol  and  W%fe^  v.  A, 
C.  Niehol,  et  al.,  146. 

SET-OFF. 

See  Chancery  Practice,  20. 

Equitable  Set-off.  Where  a  bill  alleged  the  non-repidenoe  and  insol- 
vency of  a  defendant,  and  sought  to  have  so  much  of  a  judgment  in 
his  favor  against  complainant  applied  to  the  satisfaction  of  a  judg- 
ment held  by  complainant  against  defendant, 
Hddf  A  proper  case  for  an  equitable  «et-off.  W.  J.  Clift  y.  O.  W, 
Martin,  et  ofr.,  387. 

SHERIFF. 

Jud^evU  againfii.    See  Summary  Proceedinop,  «r  parte,  1,  2. 
8PECIFC  PERFORMANCE. 

See  Wii/ii»,  5. 

See  Chanckry  Practick,  22. 
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STATUTE. 

See  JxjKY,  3. 

STATUTES  CITED. 

AnanoB.    To  furnidi  blanks Act  of  I87S,  ch.  118,  231 113 

Chancert.    Jarifidiction  to  annul  fraudu- 
lent oonveyances....; Act  of  1801,  ch.  25,  J2 2 

Act  of  1861-2,  ch.  366,  JIO 2 

Cbihikal  Law.   House  breaking  defined.    Act  of  1871,  ch.  29,  Jl 10 

JuDOMKNTB.    Stay  of Act  of  1861,  ch.  2,  J3 520 

JuBOBS.    Compensation  oi Act  of  1875,  ch.  7 174 

Practice.    Allowing  appeal  from  action 

granting  or  refuning  new 

"^  trial Act  of  March  24,  1876 438 

PuBUC  Printino.    Price  of. Act  of  1873,  ch.  42,  22 113 

Sfirituottb  Liquors.    Oath   and   bond  of 

dealer  in Act  of  1869,  ch.  81,  {4 289 

STATUTE  OF  FRAUDS. 

Statute  of  Frauds.  Parol  evidenee  admissible  to  tooaU  land  tehen.  Cote 
in  judffmeni.  Where  an  instrument  Ih  so  drawn  that  upon  its  face  it 
refers  necessarily  to  some  existing  tract  of  land,  and  its  terms  can  be 
applied  to  that  one  tract  only,  parol  evidence  may  be  employed  to 
show  where  the  tract  so  mentioned  is  located.  Therefore,  where  a 
title  bond  described  property  as  "a  steam-mill  and  distillery,  with 
all  the  machinery,  appurtenances  and  fixtures  thereunto  belonging, 
together  with  all  the  grain,  wood  and  one  copper  still,  situate  in  the 
County  of  Smith  and  State  (of  Tennesnee)  aforesaid,  near  the  village 
of  Bome,  in  Civil  District  No.  13,  on  the  banks  of  the  Cumberland 
Biver,  supposed  to  contain  one  and  a  half  acres  of  land.'' 

Heldj  in  connection  with  parol  identification  of  the  property,  a  sufficient 
description  under  the  Statute  of  Frauds.     WkiU  v.  Moteiyy  el  al,,  544. 

STATUTE  OF  UMITATION8. 
See  Chahcery  Practice,  17. 

1.  Statute  op  Limitations.  Admissions  sufficient  to  remove  the  bar  of  the 
Statute.  Where  the  testator,  at  and  before  the  time  of  the  preparation 
of  his  will,  made  repeated  admissions  of  the  justice  and  validity  of 
the  petitioner's  debt,  and,  at  the  time  of  the  execution  of  his  will, 
prepared  a  schedule  of  his  indebtedness  to  petitioner,  and  acknowl- 
edged that  he  owed,  and  was  willing  to  pay  it, 
HeU,3That  these  facts  were  sufficient  to  remove  the  bar  of  the  Statute 
of  Limitations  of  six  years,  which  was  pleaded  by  the  executor.  P. 
F.  Bogers,  ExeeiUor,  etc,,  v.  M.  A,  Souihemy  et  oL,  67. 

42 — ^VOL.  4. 
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2.  Statute  of  Limitatioks.  Advene  poneagion  of  iand  under  color  of  tUU, 
Under  the  first  section  of  the  Act  of  1819,  ch.  28,  a  party  maj  claim 
and  perfect  title  under  a  deed,  grant,  or  other  assurance  of  title,  void 
and  inoperative  in  its  inception.  W.  A.  Hunter,  et  a/.,  v.  W,  P. 
O'Neal,  494. 

8.  Statute  of  Limitations.  Not  applieoMe  to  mreUes  on  adminutraiUm  bond. 
When,  The  provisions  of  22775  of  the  Code  do  not  apply  to  the  sure- 
ties  on  the  bond  of  an  administrator  appointed  under  Art.  II,  {2209, 
et  seq  thereof.  Such  sureties  are  qyasi  parties  to  the  cause,  are  under 
the  control  of  the  Court,  and  subject  to  its  decrees  equally  with  the 
administrator,  and  can  no  more  be  relieved  from  their  obligation  by 
the  lapse  of  time  pending  the  litigation  than  the  principal  obligor. 
The  Statute  of  Limitation  does  not  afiect  their  obligation,  and  the 
Court  may  render  such  decrees  against  them,  as  parties,  as  may  be 
deemed  just  and  equitable.  Jo.  C.  Gold  and  Wije,  et  a/.,  v.  H.  Busk, 
el  al,,  b79. 

4.  Tkbolvent  estate.  Statute  of  Limiialione,  The  administrator  of  F.  K. 
Zolicoffer  filed  his  insolvent  bill  in  February,  1865,  to  settle  the 
estate  in  the  Chanceiy  Court  of  Davidson  County.  The  usual  injunc- 
tion was  granted  against  all  parties  bringing  suits,  and  notice  to  all 
creditors  to  come  in  and  file  their  claims,  as  required  by  law.  In 
1868,  an  amended  bill  was  filed  in  the  Chancery  Court,  at  Murfrees- 
boro,  making  the  administrator  party  defendant,  claiming  that  Gen. 
Zolicofier  had  purchased  certain  slaves  at  a  Chancery  sale,  and  was 
liable  for  their  value,  and  praying  for  judgment  against  the  adminis- 
trator for  the  amount  due.  The  administrator  answered  and  defended 
by  stating  that  he  had  suggested  the  insolvency  of  the  estate,  etc.,  but 
the  decree  was  rendered  against  the  administrator. 

Held,  the  decree  in  the  Chancery  Court  at  Murfreesboro  can  give  the 
party  obtaining  it  no  possible  advantage.  It  was  obtained  in  viola- 
tion of  law,  and  the  injunction  forbidding  such  suit  to  be  brought. 
The  case  must  stand,  so  far  as  the  heirs  of  Zolicofier  and  creditors 
are  concerned,  as  if  no  decree  had  been  had,  and  the  petition  for  its  al- 
lowance in  this  case  having  been  filed  February  15,  1871,  more  than 
the  period  necessary  to  create  the  bar  of  the  Statute,  which  commenced 
to  run  the  Ist  of  January,  1867,  the  exception  of  the  creditors  should 
have  been  allowed,  and  the  petition  dismissed.  Gleaves,  Adm\  ete., 
V.  Jos.  H.  Wilwn,  et  ah.,  56. 

STAYOR. 

See  Lien,  6. 

See  Pkincipal  A2n>  Subett,  2. 
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1.  BuHlCABY  PROCEEDIKOS.     What  judgrMfU  musi  reeUe.    A   judgment 

against  a  Sheriff  and  his  sureties  for  the  failure  of  his  deputy  to 
return  an  execution,  to  be  valid,  must  recite  a  state  of  facts  as  being 
shown  in  proof,  authorizing  the  exercise  of  jurisdiction.  The  proof 
need  not  be  set  out  in  detail.  The  Court  may  assume  that  such  proof 
had  been  made.  The  state  of  facts  necessary  to  appear  in  such  a 
case  are :  The  office  of  Sheriff,  the  securitjship,  the  relationship  of 
deputy,  and  his  failure  to  return  the  execution  according  to  law. 

2.  Sake.    Same,    Appearance  and  prayer  for  appeal.    Effect  of.    Whert 

defendants  appeared  and  prayed  an  appeal  from  a  judgment  by 
motion  against  them,  wherein  the  jurisdictional  facts  did  not  appear. 
Held,  That  this  did  not  cure  the  defect  as  to  the  required  recitals.    R. 
SaxagCf  ex  parte,  337. 

SUPREME  (X)URT. 

1.  Practice  in  the  Sttfbemb  Court.  Appeal    Bill  for  the  rentoration  of 

a  portion  of  Humphreys  County,  alleged  to  have  been  improperly 
includc^d  within  the  limits  of  Houston  County.  Final  decree,  Decem- 
ber 11, 1873,  granting  partial  relief,  and  reserving  the  right  to  com- 
plainant to  apply  for  the  reinstatement  of  an  injunction,  previously 
disallowed,  during  the  pendency  of  the  appeal  taken  by  Houston 
County  from  the  deci:ee,  and  a  decree  on  the  day  following,  granting 
the  application,  from  which  Houston  County  appealed.  A  motion  here 
to  dismiss  the  latter  appeal  is  denied,  the  Court  holding  that  the 
second  decree  was  a  part  of  the  first,  which  was  vacated  by  the 
appeals  taken  therefrom,  thereby  leaving  the  former  interlocutory 
decree  dissolving  the  injunction  in  full  force.  Humphreys  Ccunlty  v. 
Houaton  County,  591. 

2.  Practice.    Jurisdiction  cf  the  Supreme  CowrU    Error  coram  nobis.    The 

Supreme  Court  has  no  power  to  entertain  a  writ  of  error  coram 
nobis,  or  to  review  a  decree  or  judgment  of  a  former  Term,  unless  for 
errors  apparent  upon  its  face.  Therefore,  when  a  petitioner  applied 
at  the  present  Term  to  correct  a  judgment  rendered  against  him  at 
the  last  Term  as  surety  on  an  appeal  bond,  alleging  that  he  did  not 
sign  the  bond,  or  authorize  it  to  be  done,  or  ratify  the  act  when  done, 
or  know  that  it  had  been  done  until  after  the  adjournment  of  the 
Court,  etc.. 
Held,  Not  entitled  to  the  relief  sought.  Yajnoey  Lamb  v.  Thn.  J,  Sneoi, 
et  al,  349. 

3.  JuBisDicnoN  AND  PRACTICE  OF  THE  SUPREME  CouRT.    Condutioe  pre- 

sumption. This  Court  has  jurisdiction  to  entertain  a  writ  of  error 
where  the  transcript  was  filed  within  two  years  from  the  date  of  the 
decree  during  a  term  thereof,  although  no  fiat  or  order  granting  it  is 
shown,  it  appearing,  from  an  endorsement  on  the  transcript,  that  an 
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acknowledgement  of  servioe  of  the  writ  was  signed  bj  the  oonniel  of 
the  party  now  objecting.  At  the  hearing  of  the  case  %!v^  years  after- 
ward, this  Court  conclnsiyely  presumee  that  the  stepa  to  bring  it  here 
were  regularly  and  properly  taken. 

4  PBESUMFnoK  OF  Law.    A  fact  once  shown  to  exists  continues  to  exist 
until  the  contrary  is  shown. 

5.  Chancery  Jxtbebdigtiok.     Vmd  proceedmffs.    A  decree  in  a  cause  ren- 

dered by  a  Chancellor  incompetent  to  sit  is  void,  as  are  also  all  the 
subsequent  proceedings  based  thereon. 

6.  Chanoeby  pRAcncE.     WrU  to  follow  order.    Where  a  writ  was  directed 

to  be  issued,  returnable  to  one  date,  and  the  Clerk  issued  it,  returnable 
to  another,  thus  varying  the  terms  of  the  order, 
Hdd^  a  nullity. 

7.  Partnership.    ^  parser  no<a^«etod6yno^(o(A6)&wi.     Whm^    Notice 

to  a  firm  cannot  afifect  a  member  thereof  in  his  individual  rights  or 
interests  disconnected  from  those  of  the  firm.  R,  P.  BoUxng  v.  OwarA 
Anderaon,  et  als,  560. 

8.  Practice  of  the  Supreme  Court.     When  Court  will  not  remand  amm 

for  ammdment.  Whether  this  Court  will  remand  a  cause  for  amend- 
ment under  J3170  of  the  Code  is  a  question.to  be  determined  from  the 
record  before  it,  and  not  othefwis^  and  an  application  for  this  purpose 
will  be  refused  after  final  determination  of  the  cause  here,  where  the 
record  discloses  culpable  negligence  in  the  applicant  in  its  preparation. 
Thus,  where  complainants  neglected  to  include  certain  facts  in  their 
cross-bill,  of  which  they  had  due  knowledge  at  the  time,  by  reason  of 
which  a  special  demurrer  was  filed  by  their  adversary,  pointing  out 
the  defective  statement  of  facts  therein,  and  their  insufficiency  in  law 
to  entitle  the  complainants  to  the  relief  sought  thereby,  and  upon 
appeal  here  the  cause  was  dismissed  for  such  defects,  this  Court  will 
not,  under  such  circumstances,  remand  the  cause  to  enable  complain- 
ants to  amend  the  cross-bill  so  as  to  embrace  the  omitted  facts.  In 
such  caseslaffidavits  cannot  be  looked  to. 

9.  Sahb.     When  wiU  not  dwmm  oatue  without  pr^udiee.    Nor,  under  this 

state  exacts  will  the  Court,  in  the  exercise  of  its  sound  judicial  dis- 
cretion, dismiss  the  cause  without  prejudice.  G.  M,  Fogg  ▼.  IJmm 
Bank,  et  a/.,  539. 

10.  Practice  ofJJthe  Supreme  Court.  Writ  of  error.  Presumption,  A 
transcript  for  writ  of  error  was  filed  in  this  Court  during  a  Term 
thereof  after  one  but  within  two  years  from  the  date  of  final  judgment 
in  the  Court  below,  but  whether  by  order  of  Court  or  not  does  not 
appear.  The  record  not  showing  a  motion  to  dismiss  until  a  snbse- 
quent  Term, 
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Hddf  That  tlieae  facta  constitute  a  presumption  that  it  was  filed  by  order 
of  the  Conrt  within  the  time  fixed  by  }3181  of  the  Code. 

11.  Chancery  Pbagtige.  Matier^a  report.  Legal  prtwmption.  Where  no 
direction  is  given  as  to  when  a  report  should  be  made  on  matters  re- 
ferred to  the  Master  at  one  Term,  the  legal  presumption  is  that  it  is 
to  be  made  at  the  next  Term. 

12.  Samz.  Same.  When  not  binding.  The  general  rule  that  a  party  is 
concluded  by  a  decree  based  upon  a  report  not  excepted  to,  pre- 
supposes that  it  was  made  in  pursuance  of  authority,  and  upon 
proper  notice.  A  report  not  so  made  is  of  no  binding  force,  and 
a  decree  based  thereon,  though  it  recites  that  no  exception  was 
filed,  is  erroneous,  if  not  an  absolute  nullity.  StaUf  for  the  u»  f^ 
Buehner  Byan^  AdmW,  etc,f  v.  Taxewell  Hyde,  et  a&.,  464. 

TENDER. 

See  Agsnt,  4. 
TORTS. 

See  Pebsohb  under  dxbabilitt,  2. 

TRUSTS. 

See  GiFiB,  2. 

Trust  property  when  tUle  to  henefidaxy  hecomet  abnhUe,  See  Bbs  Adju- 
DICATA,  4. 

See  Chancery  Practice,  10. 

1.  Trust    Estate.    Trusiee  faib  to  give  bond  and  take  oaih.    Effect  of 

Where  a  trustee  fails  to  give  bond  and  take  the  oath,  under  {1974  of 
the  Code,  and  makes  a  sale  of  the  trust  property  by  the  adyioe  of  one 
of  the  beneficiaries,  and  is  joined  in  the  deed  by  the  grantor,  the  sale 
will  be  valid  so  far  as  the  creditor  of  such  beneficiary  is  oonoemed, 
who  seeks  to  recover  his  debtor*s  interest  in  the  trust  estate. 

2.  Same.    Same,    Arguendo.    The  creditor  of  such  beneficiaiy  might  have 

relief  against  the  trustee  to  the  extent  of  the  indebtedness  still  due 
the  beneficiary  and  unpaid. 

3.  Same.    Same,    PurehoMr.    How  affected,    A  purchaser  of  property  sold 

under  such  circumstances,  upon  the  ground  that  the  sale  is  void,  will 
not  be  liable,  where  he  has.reconveyed  the  same  to  a  third  party,  and 
had  no  interest  at  the  filing  of  the  bill,  the  remedy  being  against  the 
property  in  the  hands  of  the  present  owner  or  claimant.  John  O* 
Ferris,  Adm*r,  eiaLv,  Henry  Eiehbawn,  et  oL,  70. 

4.  Parol  trust  of  land.    Caee  in  judgment,    A  valid  trust  of  land  may 

be  created  by  parol,  and  to  satisfy  the  Statute  of  Frauds,  it  will  be 
sufficient  to  show  by  written  evidence,  the  existence  of  the  trust.  Thus, 
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a  husband  bought  land  for  his  family,  paying  part  cash,  and 
.  executing  notes  for  the  balance.  The  vendor  retained  the  title,  but 
verbally  agreed  with  the  husband,  that,  upon  completion  of  the  pay- 
ments, he  would  convey  the  land  to  the  wife  for  life,  remainder  in  fer 
to  the  children.  The  purchase  notes  were  paid,  and  the  conveyance 
was  made  to  the  husband,  as  trustee,  to  carry  out  the  original  intention 

Hdd,  That  the  parol  agreement  created  a  valid  trust  in  favor  of  the  ben- 
eficiaries, and  that  their  equity  was  superior  to  that  of  a  creditor  of 
the  husband  and  vendor,  becoming  such  after  completion  of  the  pay- 
ments, and  before  the  execution  of  the  conveyance. 

5.  Same.    Same*    When  aUorney  may  not  c(mipr<mii9e  dUrUfi^  m^     An  attorney  | 

has  in  general,  no  authority  to  enter  into  a  compromise,  without  the 
sanction  of  his  client,  express  or  implied;  therefore,  when  such 
creditor  having  attacked  the  conveyance  above-mentioned,  the  solicitor, 
for  the  beneficiaries,  by  way  of  a  compromise,  agreed  to  a  decree  in 
which,  contrary  to  the  truth  of  the  case,  and  without  the  knowledge 
or  consent  of  his  clients,  an  admission  was  made,  amounting  to  a  sur- 
render of  their  claim  to  the  land ;  whereupon,  the  beneficiaries  filed 
this  bill,  repudiating  the  act  of  the  solicitor,  denying  the  admission  so 
made,  asserting  their  claim  and  asking  to  have  the  decree  annulled. 

Hddf  that  the  action  of  the  solicitor  was  unauthorized  under  the  circttm-  j 

stances,  and  not  having  been  ratified  by  his  clients,  the  decree  based  I 

upon  it  was  a  nullity ;  that  complainants   (except  two  of  the  adult  J 

children  concluded  by  a  pro  eonfeaio  against  them  in  the  former  suit)  ! 

were  entitled  to  the  relief  sought;  that  the  wife  took  a  life  estate,  and 
the  children  (with  the  exception  mentioned)  and  the  complainant 
in  the  former  suit,  (the  creditoi;)  were  tenants  in  common  of  the  re- 
mainder.   Susan  3f(Uhew8,  etals,  v.  W,  G.  Massey,  Adm\  etcds.,  450. 

TURNPIKE. 

See  Corporation. 

USURY, 

See  Chancery  Practice,  26. 

See  Mortgage. 

See  Bills  and  Notes,  8. 

WILL. 

1.  Will.  OondUian  tvbsequerU.  How  ettaie  relieved  from  tfreaeho/.  Waitfer,  A 
clause  in  a  testator's  will  was  as  follows :  "  I  give  and  bequeath  to  my 
beloved  son,  Jesse  Jones,  the  premises  whereon  I  now  reside,  with  all 
its  appurtenances,  contaii]iJ>«^our  hundred  acres  of  land,  be  the  same 
more  or  less,  n"*-  .  »ae  said  Jesse  Jones  continue  on,  and  take 

care't^r.  -  *rell  beloved  wife,  ^    ^abeth  Jones,  during  our 

natural  ^«         i5ut  should  the  said  Jesse  .tones  fail  so  to  do,  I  direct 
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.  the  above  named  pretnifles  be  for  a  home  and  support  for  my  beloved 
wife,  Elizabeth  Jones,  and  at  her  decease,  to  be  sold,  and  the  proceeds 
to  be  equally  divided  between  all  my  children,  etc." 

Held,  that  the  devisee  took  a  vested  estate,  subject  to  be  divested  by 
breach  of  the  condition  subsequent  in  favor  of  his  mother,  but  that  it 
was  competent  for  her  to  waive  the  performance  of  this  condition,  by 
uniting  with  him  in  conveying  the  property,  or  otherwise,  in  which 
■  •  event  such  action  would  operate  as  an  estoppel  upon  her,  and  relieve 
him  from  the  consequence  of  a  breach  of  the  condition  upon  which 
he  .held  the  title,  as  to  so  much  of  the  property  as  was  embraced  in 
the  joint  conveyances,  but  {is  to  land  sold  by  him  and  the  executor 

'  without  her  assent,  the  devise  over  took  effect,  and  may  be  enforced, 
in  favor  of  the  children  not  concluded  by  the  Chancellor's  decree  sua- 
'  taining  the  validity  of  the  sale.  John  Bowden  and  Wife,  et  cds.  v. 
Wm,  Walker f  et  ais.,  600. 

2.  Will.     Construction.    A  testator  devised  land  to  his  wife  during  life 

or  widowhood,  and  upon  her  death  or  marriage  directed  the  proceeds 
of  its  sale  to  be  divided  equally   among  his  children,  etc.,  etc., 

Heldf  that  the  testator  intended  each  of  the  children  to  take  a  vested 
interest  transmissible  upon  their  death  either  to  their  reel  or  personal 
representatives. 

3.  Same.     Conversion.    A  will  directing  a  conversion  of  realty  into  money 

at  the  termination  of  a  limited  estate  created  thereby,  passes  to  the 
legatees  as  personalty,  and  where  any  of  them  die  during  the* contin- 
uance oi  such  estate,  their  shares  will  vest  in  their  personal  repre- 
sentatives and  not  in  their  heirs. 

4.  Same.    Adminittraior  with  will  annexed.      An  administrator  with  the 
-    will  annexed  has  the  same  power  to  sell  land  as  is  conlerred  by  the 

will  upon  the  executor. 

6.  Same.  J^peeific  performance.  Statute  of  Frauds,  A  purchaser  of  land 
sold  by  an  administrator  in  the  execution  of  a  power  cannot  have 
specific  performance  in  the  absence  of  a  written'  memorandum  signed 
by  the  administrator  or  his  authorized  agent.  Hosea  Qreen  v.  John 
Q.  Davidson,  et  ah.,  488. 

6.  Will.  Burden  of  proof.  The  doctrine  of  this  Court  has  always  been  uni- 
form, that  when  a  will  is  produced,  and  its  formal  execution  es- 
tablished by  proof,  and  the  will  is  attacked  for  fraud  or  incapacity 
in  the  testator,  the  burden  of  proof  is  upon  the  assailing  party  to 
show  the  fraud,  undue  influence  or  want  of  testamentary  capacjty. 
When,  however,  insanity  is  shown  ^o  have  existed  before  the  execu- 
tion of  the  wiU,  the  burden  of  pro\A.JK  "*'«»^^  ~*  the  time  of  the 
execution  of  the  will,  '  ^.shifted  upon  the  p^*  ">^«  <«  "  v.  Smiik, 
293.  *  .    ^ 
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7.  Will.    EMdenee.     WriUen  DedaraHoM  q^  iniaUAons  <^  teikUor,    On  a 

trial  of  the  isBue  devisavU  vd  non,  a  paper  parporting  to  have  been  ex- 
ecuted as  a  will  years  anterior  to  the  date  of  the  date  of  the  will  in 
contest,  was  offered  in  evidence,  to  show  bj  the  written  declaractione 
of  the  testator,  his  intentions  as  to  the  disposition  of  his  property. 
Htldf  That  such  evidence  might  be  reoeiyed,  and  that  the  instrument 
containing  sach  declarations  of  intention,  although  it  be  clothed  in 
the  language  and  form  of  a  testamentary  act,  need  not  be  proved  with 
all  the  strictness  required  to  establish  a  will.  For  the  purpose  of 
such  evidence,  proof  of  the  handwriting  alone  is  sufficient 

8.  Samb.    Newly  dmovered  widenoe.    An  affidavit,  upon  an  application  for 

a  new  trial,  stating  the  discovery  of  a  material  witness  for  them,  and 
setting  forth  his  testimony,  which  was  not  merely  cumulative ;  and 
showing  that  due  diligence  was  used  in  obtaining  testimony,  and  no 
negligence  is  to  be  imputed  to  affiants  for  not  having  the  testimony, 
of  the  existence  of  which  they  were  ignorant,  on  the  trial ; 

JSeU,  That  this  affidavit  showing  such  facts  as  satisfactorily  as  they 
may  be  shown  in  this  mode,  a  new  trial  should  have  been  granted.  i 

W.  R.  Demanbreun^  ei  (d,^  v.  Qm,  W,  Walker,  E^r,  et  aL,  199. 

0.  Will.  When  inatrument  to  be  eonatnied  as  auch.  Oaae  in  judgmenL   Since 

no  particular  form  is  required  for  a  will,  the  question,  whether  a  i 

paper  is  to  operate  as  such  or  as  a  deed,  must  be  determined 
from  the  intention  as  gathered  from  the  language  employed. 
Therefore,  where  a  paper — in  form  a  deed — conveyed  to  a 
person  mentioned,  and  for  a  consideration  expressed  therein, 
certain  property,  real  and  personal,  but  concluded  as  follows, 
to-wit:  "This  oonveyance  to  have  effect  from  and  after  my  death. 
Witness,"  etc., 
Heid,  That  these  latter  words  fixed  the  character  of  the  instrument,  and 
that  it  was  properly  probated  as  a  will. 

10.  Same.  (hndUion  preeedenL  Covenant,  The  will  stipulated  as  a  part  of 
the  consideration  that  the  devisee  should  provide  for  and  support 
certain  designated  persons. 
Held,  That  the  performance  of  this  requirement  was  not  a  condition 
precedent  to  the  vesting  of  title  in  the  devisee,  but  an  independent 
covenant,  for  breach  of  which  the  parties  aggrieved  would  be  entitied 

to  proper  relief.    Armalrong,  ei  ale.  v.  Jonah  R,  Amuirongf  et  ale^  367. 

WRIT  OF  EBBOB. 

See  SuFSBics  Goust,  10. 
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